This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


REPORTS    OF    CASES 

ARGUED  AND  DETERMINED 


IN 


dfte  Court  of  IBxi^tq^ntv  in  lSi|uttsi: 


FROM 


HILARY  TERM   S  VICT.,  TO  TRINITY  VACATION, 
4  &  5  VICT.,  BOTH  INCLUSIVE. 


WITH 


TABLES  OF  THE  CASES  AND  PRINCIPAL  MATTERS. 


BY 

EDWARD  YOUNGE,  Esq., 

OF   THB   BnDDLB   TEMPLE,   BARRI8TER-AT-LAW ; 
AMD 

JOHN  COLLYER,  Esq., 
OF  Lincoln's  inn,  barrister-at-law. 


VOL.  IV.  ^^4 


LONDON: 

S.  SWEET,  CHANCERY  LANE ;  A.  MAXWELL  &  SON, 

V.  &  B.  STEVENS  &  G.  S.  NORTON,  BELL  YARD,  LINCOLN'S  INN; 

Aato  Vooksellm  1^  9Mi^itt%: 

HODGES  ft  SMITH,  GRAFTON  STREET,  DUBLIN. 
1846. 


LIBRARY  OF  THE 

lEL^ND  8T'  'FORD  JR.  UNIVERSITY. 

JUL  23  1901 


JUDGES 


OF   THE 


COURT     OF    EXCHEQUER, 


DURING  THE  PERIOD  OF  THESE  REPORTS. 


The  Right  Hon.  James>  Baron  Abinoeb^  Lord  Chief  Baron. 

BARONS. 

The  Bight  Honourable  Sir  James  Pakke^  Ent. 

Sir  Edward  Hall  Alderson^  Ent. 

Sir  John  Gurnet^  Ent. 

Sir  Robert  Monset  Rolve^  Ent. 


Attornets-Oene  ral. 
Sir  John  Campbell^  Ent. 
Sir  Thomas  Wilde^  Ent. 

Solicitor-  General. 
Sir  Thomas  Wilde,  Ent. 

a2 


TABLE 


OF  THB 


NAMES    OF    THE    CASES    REPORTED 


IN  THIS  VOLUME. 


A. 

Abbott,  Hendrick  v.  -  -  255 

Adderley,  Oliver  v.  -  -  423 

Addison  v.  Walker  -  -  442 

Anderson  v.  Wallis  -  -  336 

AngeH,  Ex  parte  -  -496 


B. 


Bates,  Bentley  t;.         -  -  181 

Bailey  v.  Gould  -        -  -  221 

Bedford  v.  Gates  -  -    21 

Bentley  v.  Bates         -  -  181 

Boodi  V.  Pollard  -  -    61 

Boetock,  Haworth  o.   -  -       1 

Bowen,  Cooke  o.         -  -  244 

Brown,  Cooke  v.         f  -  227 

Bucklandt;.  Soulten    -  <•  374 

Burrows  v.  Greenwood  -  251 

Byron,  Cooper  V.  -  -    39 

C. 

Calyert  v.  Booth         -  -  514 

Campbell  9.  Dickens    -  -     17 

^,  Wallace  r.-  -  167 

Cartwright,  Cudden  v.  -    25 


Cator  V.  Croydon  Canal  Com- 
pany     -        -        -  -  405 
Cattell  V.  Corrdl         -  -  228 
Chambers,'  Regina  o.   -  -    54 

,  Smyth©.   -  -    40 

Chappell  V.  Purday     -  -  485 

Cheslyn  v.  Dalby        -  -  238 

Chippendale,  Pnoe  ».  -  -  469 

Clerk  o.  Court   -        -  -  355 

Cole,  West  r.     -        .  -  460 

Combe  v.  City  of  London  -  139 

Cooke  V.  Bowen  -        -  .  244 

1;.  Brown  -        -  -  227 

Cooper  t;.  Byron          -  -    39 

V.  Hewson        -  -  269 

Corrall,  Cattell  v.         -  -  228 

Court,  Clerk  t;.  -        -  -  355 

Cropper  v.  Knapman  -  -  249 
Croydon    Canal    Company, 

Cator  V.      -        -  -  405 

Cudden  v,  Cartwright  -    25 


D. 

Dalby,  Cheslyn  w.       -  -  238 

Davies  v.  Quarterman-  -  257 

Day,  Norris  w.    -        -  -  474 

Denys  v.  Shuckburgh  -    42 

Dickens,  Campbell  o.  -  -     17 


VI 


TABLE   OF   THE   CASES. 


Dixon,  Snowball  v.  -  -  511 
Douglas,  Lloyd  t?.  -  -  448 
Druryv.  Scott    -        -        -  264 


E. 
Eyan^  George  v.        -        -    21 


Fallowfield,  Richardson  v.  -  306 
Farrar  v.  Lord  Winterton  -  72 
Fraser  v.  Palmer         -        -  515 


G. 

Ghirdner,  Ex  parte  -  -  503 

Garland,  Pope  t;.  -  -  394 

Gates,  Bedfoid  V.  -  -    21 

George  v.  Evans  -  -  211 

Gerrara,  Gnigeon  t;.  -  -  119 

Gould,  Bailey  t;.  -  -  221 

Goulden  v.  Lydiat  -  -  374 

Grant  v.  Grant  -  -  -  256 

Greenwood,  Burrows  ».  -  251 

Grugeon  v,  Grerrard  -  -  119 


H. 

Hall  V.  Layer      -  -  -  216 

Haworth  v.  Bostock  -  -      1 

Hendrick  o.  Abbott  -  -  255 

Hewson,  Cooper  r.  -  -  269 

Hirst,  Ex  parte  -  -  -  468 
Hythe  Corporation,  Ex  parte     55 


Ives  t;.  Ives 


34 


Joad,  Monyns  v. 
Jones,  Ex  parte 


V.  Moore 


Kater  v.  Roget  - 
Kelly,  Sloman  v, 
Knapman,  Cropper  v. 
Knight  V.  Waterford 
quess  of) 


134 
466 
351 


-  18 

-  169 

-  249 


(Mar- 


283 


Laver,  Hallt;.  -  -  -  216 
Lloyd  V.  Douglas  -  -  448 
Lydiat,  Goulden  w.  -  -  374 
Lofkus,  Ricketts  v.  -  -  519 
London  (City  of),  Comber.    139 


M. 

Manchester  and  Leeds  Bail- 
way  Company,  Priest- 
ley r.  ...  63 
Memoranda  60, 135,  251,  536 
Middleton  v.  Sherburne  -  358 
Mills  V.  Pearson  -  -  468 
Monyns  v.  Joad  -  -  134 
Moore,  Jones  v.  -        -        -  351 

N. 


Newton,  Ex  parte 
Norris  v.  Day  - 
North,  Price  v.  - 
Norton,  Withy  v. 


-  518 

-  474 

-  509 

-  266 


TABLE  OF   THE   CASES. 


VU 


o 


Oliver  V.  Adderley      -        -  423 
Owen,  Tulltj.     -        -        -  191 

P. 


Palmer^  Eraser  v.  <-         - 

Pearson,  Mills  v.  -        - 
Pendlebury  v.  Walker 
Plumbe  t;.  Plumbe 

Pollard,  Booth  o.  -        - 
Pope  r.  Garland 

Pneer.  Chippendale  - 

V.  Nortn    -  -         - 

Priestley  v.  Manchester  and 
Leeds      Bailway      Com- 
pany      .         .  -        - 
Pnng,  JEx  parte  -  -         - 
Purday,  Chappell  t;.  - 


515 
468 
424 
345 
61 
394 
469 
509 


63 
507 
4S5 


Quarterman,  Davies  v. 

R 

Re^na  v.  Chambers    - 
Richardson  o.  Fallowfield 

• — ,  Wilkinson  v. 

Ricketts  v.  Loflus 
Roget,  Kaier  v, 
Rome,  Yonngeu. 
Rooth,  Calvert  v. 

S. 


Scarisbrick  v.  Lord  Skelmers- 

dale        -        -        -        -    78 
Shaw,  Ex  parte  -         -  506 

Sherburne,  Middleton  o.       -  358 


-  257 


54 
306 
306 
519 

18 
204 
514 


Shuckbureh,  Denys  v.  -  42 
Skelmersckle  (Lord),  Scans- 
brick  V,  -  -  -  78 
Sloman  v.  Kelly  -  -  169 
Smyth  V,  Chambers  -  -  40 
Snowball  v.  Dixon  -  -  151 
Soulten,  Buckland  v.   '  -  374 


Thomas,  Vice  v.  -        -  638 

Toplis  V.  Vender  Heyde      -  173 
Tull  V.  Owen      -        -        -  191 


V. 

Vaughan,  Warburton  w.  -  247 

Vice  V.  Thomas  -  -  538 

Vender  Heyde,  Toplis  v.  -  173 


W. 

Walker,  Addison  ».      -  -  442 

,  Pendlebury  v.  -  424 

Wallace  v.  Campbell  -  -  167 

Wallis,  Anderson,  r.   -  -  336 

,  Yamoldw.      -  -  160 

Warburton  w.  Vaughan  -  247 

Waterford    (Marquess  of). 

Knight  t7.         -        -  -  283 

West  V.  Cole      -        -  -  460 

Wilkinson  v.  Richardson  -  306 
Winterton  (Lord),  Farrar  v.    472 

Withy  V.  Norton         -  -  266 

Wood  V.  Wood  -        -  -  135 


Yamold  r.  Wallis 
Younge,  Rome  v. 


-  160 

-  204 


ERRATA. 

Pag€   51,  no/tf  {P)ffor  «  8  Anne,  c.  14  "  rnid  «  4  &  5  Anne,  c.  17,  t.  27. 
128,  loMi  line  M  one,  imtert  the  word  <'  not"  aft0r  the  word  <'  mjait." 
285,  iMit  Hm  iutfourfjor  "  oomprehended"  road  "  were  comprehended  in.*' 
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1839. 

Ha  WORTH  V,  BOSTOCR.  *^'jg^^ 

TFkb.26th,27th. 
HE  OTiginal  bill  which  was  filed  by  Sarah  Haworth  on      on  the  sepa- 

behalf  of  herself  and  all  other  the  creditors  of  John  Ha-  B.,husbandand 

worth  deceased,  against  Fanny  Bostock,  as  executrix  and  jj^*^  ^JJ^^^*^^. 

sole  deyisee  of  John  Haworth.  prayed  an  account  of  and  ity  wu  setUed 

by  the  husband 

payment  of  what  was  due  to  the  plaintiff  for  the  arrears  of  oo  the  wife  de- 
an annuity^  secured  to  her  by  a  separation  deed^  executed  ^^ent  of''^ 
by  her  and  her  late  husband :  and  in  case  the  defendant  ^^ooo-  '"  .^o- 

^  '  vember,  1797, 

at  which  time 

B.  was  liTing  in  adultery  with  C,  a  bond  and  warrant  of  attorney  was  given  by  the  husband  to 

C.  tB  secure  £14<H).  Judgment  was  entered  up  on  the  bond,  and  in  1801  proceedings  were 
uken  to  enforce  it,  but  were  stopped  by  injunction.  Afterwards  another  bond  for  £537  was 
given  by  the  husband  to  C,  which  was  satisfied  in  1808.  Upon  a  bill  filed  in  1833,  by  B. 
against  A.'s  executrix,  for  payment  of  the  arrears  of  the  annuity,  the  plaintiff  being  unable  to 
prore  that  any  payment  had  been  made  on  account  of  the  annuity  since  1803,  and  the  defend- 
ant producing  the  bond  for  £1400,  the  warrant  of  attorney  to  enter  up  judgment  thereon  and 
the  bond  for  £537,  with  a  receipt  for  that  amount  indorsed : — Held,  that  considerinff  the  lapse 
of  time,  and  the  situation  of  the  parties,  it  might  be  presumed  that  the  bond  for  £1400  was 
given  in  discharge  of  the  £1000,  and  the  subsequent  bond  for  £537  in  full  discharge  of  pay- 
meat  of  the  whole  debt ;  and  that  both  these  discharges  or  payments  were  made  with  the  ap- 
probation and  for  the  use  of  the  plaintiff. 

In  a  Court  of  Equity  every  reasonable  intendment  is  made  against  stale  demands,  and  there- 
fore, after  a  long  lapse  of  years,  it  is  not  an  unreasonable  intendment  to  conclude,  that  an 
arrangement  by  a  husband  with  a  party  living  in  adultery  with  his  wife,  and  which  from  cir* 
enmstances,  appeared  to  have  been  in  discharge  of  an  undertaking  previously  given  by  the  hus- 
band for  the  benefit  of  the  wife  on  separation,  was  made  by  her  approbation  and  for  her  use. 

Qiurrr,  whether  it  is  essential  to  the  validity  of  a  deed  of  separation,  that  It  should  contain 
a  covenant  by  the  trustee  to  indemnify  the  husband  against  his  wife's  debts  ? 

Where  a  party  is  a  defendant  in  one  suit  and  plaintiff  in  another,  and  the  same  matter  is 
involved  in  both  suite,  the  answer  of  a  co-defendant  in  the  former  suit  cannpt  be  read  against 
(he  plaintiff  in  the  latter  suit 
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^889.  ^  should  not  admit  assets  for  that  purpose^  then  that  the 
nsual  accounts  might  be  taken  of  the  real  and  personal 
estates  of  the  testator. 

The  defendant  Sarah  Bostock^  havings  by  her  answer^ 
stated  there  were  other  devisees  of  the  real  estate^  and  other 
necessary  parties^  the  bill  was  amended  by  adding  farther 
parties. 

The  bill  so  amended  stated^  that  in  1794  a  marriage  took 
place  between  John  Haworth  and  the  plaintiff:  that  thej^ 
some  time  afterwards,  separated ;  and  that  subsequent  to 
their  separation  a  deed  of  separation  and  bond  was  ex- 
ecuted by  Haworth,  dated  the  22nd  April,  1797:  that 
the  bond  was  lost;  but  that  the  deed  was  made  and 
executed  between  John  Haworth  and  Sarah  his  wife  of 
the  one  part,  and  expressed  to  be  made,  but  not  in  fact 
executed,  by  George  Fielder  the  elder  of  the  other  part ; 
whereby,  after  reciting  that  differences  had  arisen  between 
Haworth  and  his  wife,  and  that  they  had  separated,  and 
had  mutuaUy  agreed  to  live  apart  for  the  foture,  and  that 
John  Haworth  had  agreed  to  allow  the  said  Sarah  Ha- 
worth an  annuity  of  160/.  16^.,  for  maintenance,  but  subject 
to  the  provisions  thereinafter  mentioned :  and  that,  in  pur- 
suance of  the  said  agreement,  he  the  said  John  Haworth, 
by  a  bond  or  obligation  in  writing  under  his  hand  and  seal, 
had  become  bound  to  the  said  Oeorge  Fielder  in  the  penal 
sum  of  £2000,  with  condition  thereunder  written  for 
making  void  the  same  upon  payment  by  the  said  John 
Haworth,  his  executors  &c.,  to  the  said  Sarah  Haworth,  for 
her  separate  use,  of  the  annual  sum  of  160/.  16s,  on  the 
days  and  times  in  the  said  bond  and  in  the  covenant  there- 
inafter contained  for  payment  thereof  mentioned :  It  was 
by  the  said  indenture  witnessed,  that  in  further  pursuance 
of  the  said  agreement,  he  the  said  John  Haworth,  for 
himself,  his  heirs,  executors,  and  administrators,  did  thereby 
promise  and  agree  to  and  with  the  said  George  Fielder,  his 
executors  &c.,  in  manner  following : — ^That  she,  the  said 
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Sinh  Hawortli,  might  at  all  times  thereafter  live  separate  ^iMg^ 
from  her  husband,  the  said  John  Haworth,  and  be  ont  of  ha worth 
his  control  &c.^  and  reside  wherever  it  might  seem  meet  to 
her ;  and  that  he  would  not  distmrb  or  injure  her  in  person 
or  manner  of  living,  or  her  estate  or  effects  then  or  there- 
after acquired  fee*,  or  endeavour  to  compel  restitution  of 
conjugal  rights  &c. :  and,  further,  that  he  the  said  John 
Haworth,  his  executors  and  administrators,  would,  upon 

demand,  pay  to ,  the  solicitor  of  Sarah  Haworth,  the 

sum  of  £400,  to  be  paid  in  or  towards  satisfaction  of  the 
debts  of  Sarah  Haworth,  which  she  had  contracted  while 
tiving  separate  from  her  husband ;  and  that  he,  the  said 
John  Haworth,  would  yearly  and  every  year  well  and  truly 
pay  or  cause  to  be  paid  into  the  proper  hands  of  the  said 
Sarah  Haworth,  for  her  own  use  and  benefit,  or  to  such 
person  or  persons  as  she,  notwithstanding  her  coTerturo 
should  direct,  one  clear  yearly  sum  or  annuity  of  160^  IQs., 
to  be  paid  by  quarterly  payments  of  && ;  the  first  pay» 
ment  to  be  made,  &c.,  subject  nevertheless  to  the  provisions 
and  agreements  thereinafter  mentioned;  her  receipts  to  be 
effectual  discharges  for  the  same :  Provided  always,  and  it 
was  thereby  agreed  between  the  said  John  Haworth  and 
Sarah  Haworth  his  wife,  that  in  ease  the  said  John  Ha* 
worth,  his  heirs,  executors,  or  administratorsy  should  at 
any  time  thereafter  weD  and  truly  pay  or  cause  to  be  paid 
to  the  said  Sarah  Haworth  for  her  separate  use  the  sum 
of  £1000  of  lawful  money  of  Oiteat  Britain,  then,  upon 
payment  of  all  arrears  of  the  said  annuity,  the  said  annuity 
or  yearly  sum  of  IGO/.  I6s.  should  cease  and  determine  j 
anythmg  therein  contained  to  the  contrary  notwithstand^ 
mg :  Provided  also,  and  it  was  thereby  furth^  agreed,  that 
it  should  be  lawful  for  the  said  John  Haworth,  his  executors, 
administrators,  and  assigns,  and  he  and  they  were  thereby 
authorized  to  pay  out  of  the  said  annuity  or  yearly  sum  of 
160/.  I6s.  ail  such  debts  as  the  said  Sarah  Haworth  had 
then  contracted,  or  might  thereafter  contract,  for  washing:, 
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1939.'  ^  diet,  lodging  kc.,  over  and  above  the  debts  for  payment  of 
whicb  provision  bad  thereinbefore  been  made,  and  for 
wbicb  the  said  Jobn  Hawortb  should  be  liable:  Provided, 
also,  that  if  the  said  Sarah  Haworth  should  at  any  time 
thereafter,  b j  any  ecclesiastical  suit  or  otherwise,  endeavour 
to  compel  payment  of  any  further  or  other  annuity  than 
that  which  had  been  thereby  secured  to  her,  or  directly  or 
indirectly  molest  the  said  John  Haworth  or  his  family,  or 
claim  dower  out  of  his  estate,  then  the  said  annuity  and 
the  said  indenture  and  bond  should  become  void. 

The  bill  further  stated,  that  the  annuity  was  paid  down 
to  1803;  but  that  it  was  admitted  by  the  defendant,  that 
since  that  period  no  payment  had  been  made  on  account 
of  it. 

The  bill  further  stated,  that  on  the  13th  November,  1797, 
Haworth  executed  a  bond  to  Geoi^e  Fielder  the  younger, 
the  son  of  George  Fielder  the  elder,  for  securing  to  him 
payment  of  a  sum  of  £1400,  with  interest,  on  the  7th 
July,  1799,  and  that  George  Fielder  the  younger  died  in 
1799,  having  made  his  will,  by  which  he  appointed  his 
father  his  executor. 

The  bill  then,  with  a  view  of  shewing  that. payment  of 
the  annuity  had  been  stopped  by  means  of  some  collusion 
between  Haworth  and  Fielder  the  elder,  stated,  that  in 
1800  a  bill  was  filed  in  Chancery  by  Haworth  against 
Fielder  the  elder  and  the  plaintiff,  to  which  the  plaintiff 
had  not  answered,  stating  the  separation  deed,  and  that 
the  bond  for  £1400  had  been  given  by  Haworth  to  Fielder 
the  younger,  in  payment  and  satisfaction  of  the  £1000  on 
payment  of  which  the  annuity  was  determinable,  and  of 
the  arrears  then  due,  and  of  certain  other  sums  due  from 
Haworth  to  Fielder  the  younger ;  that  the  simi  of  £1400 
had  been  paid  by  Haworth  to  one  Spragg  on  behalf  of 
Fielder  the  younger  and  Mrs.  Haworth;  and  that  the 
bond  for  £1400,  upon  which  judgment  had  been  entered 
up,  had  been  obtained  from  Haworth  by  fraud  and  impo- 
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sitioii^  and  praying  for  the  delivery  up  and  cancelment  of 
the  bond  for  £1400^  and  an  injunction  to  restrain  pro- 
ceedings thereon.  The  present  bill  then  stated^  that  an 
injunction,  for  want  of  answer,  had  been  obtained  in  that 
soit  against  Fielder  on  the  16th  January,  1801,  and  that 
that  injunction  had  never  been  dissolved. 

The  bill  then  stated  the  death  of  Fielder  the  elder,  in 
1805,  intestate,  and  the  death  of  Haworth  in  November, 
1831,  after  having  made  his  will,  dated  the  22nd  April, 
1824,  whereby,  after  directing  all  his  just  debts  and  fune- 
ral and  testamentary  expenses  to  be  paid,  he  gave  to  his 
cousin,  the  defendant  Fanny  Bostock,  her  heirs,  executors, 
and  assigns,  all  his  real  and  personal  estate,  and  appointed 
her  his  executrix,  and  that  he  afterwards  by  codicil  gave 
a  certain  portion  of  his  real  estate  to  the  defendants  Mr. 
and  Mrs.  Wilder. 

To  this  bill  the  defendant  Fanny  Bostock  put  in  a  gen- 
eral demurrer  for  want  of  equity,  and  the  demurrer  was 
allowed  by  Lord  Lyndkurst,  C.  B.  (a) ;  but  his  lordship 
afterwards,  for  some  reason  which  did  not  satisfactorily 
appear,  gave  the  plaintiff  liberty  to  amend  her  bill,  which 
she  did  by  charging  as  a  reason  for  her  not  having  taken 
earlier  proceedings,  the  several  circumstances  adverted  to 
in  the  judgment  on  the  hearing  {b)  more  especially  the  re- 
peated refusal  of  Haworth  to  pay  the  annuity  by  reason  of 
his  embarrassed  circumstances,  the  death  of  Fielder  the 
elder,  insolvent;  and  that  no  administration  was  taken  out 
to  his*estate. 

For  the  purposes  of  the  present  suit,  administration  was 
taken  out  by  one  Hume,  who  was  brought  before  the 
Court  by  supplemental  bill. 

The  cause  now  came  on  for  hearing,  and  the  substance 
of  the  defence  set  up  by  the  answer  of  the  defendant 
Fanny  Bostock   (who  admitted  the  plaintiff's  marriage) 

(a)  2  YooDge.  (b)  Seepoiif  p.  13. 
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was — ^Itet^  that  the  deed  of  separation  was  void^  becatue  at 
the  time  it  waa  exeoated  the  plaintiff  was  living  in  adul- 
tery with  George  Fielder  the  younger^  and  that  the  testator 
was  ignorant  of  that  ciroumstance  when  he  executed  the 
deed;  oonsequently  that  the  plaintiff  had  no  dcdm  to  the 
annuity.  Secondly^  that  if  the  deed  was  not  void  the  an- 
nuity was  redeemed  by  the  bond  given  to  George  Fielder 
the  younger^  in  November,  1797,  and  that  that  bond  was 
satisfied  by  the  payment  of  £1400  to  Spraggs.  Thirdly, 
that  the  plaintiff  was  barred  by  lapse  of  time.  As  the  first 
point  was  excluded  from  the  judgment,  it  will  be  unne- 
cessary to  state  in  the  body  of  this  report  the  arguments 
upon  it  (a). 


(a)  The  plaintiff's  coonsel  con- 
tended, that)  even  supposing  the 
adultery  proved,  and  that  the  hus- 
band was  not  aware  of  it  at  the 
time,  it  would  be  no  answer  to  the 
claim ;  and  for  this  they  cited  Sid' 
ney  v.  Sidney,  3  P.  W.  269;  Bu- 
eJuman  v.  Buchamtn,  1  Ball.  &  B. 
203;  which  were  cases  of  marriage 
articles;  and  Seagrave  v.  Seagrave, 
13  Vee.  439;  Field  v.  See>y,  1  N. 
K  131 ;  Jee  v.  Tkurhw,  2  B.  At  C. 
547;  Baynon  v.  Bailey,  8  Bing. 
256;  Roper,  Htub.  &  Wife,  Ed. 
Jacob.  Vol.  2,  p.  134.  They  also 
oontendcd,  that  the  absence  of  a 
covenant  by  the  trustee  to  indem- 
nify the  husband  against  the  wife's 
debts  did  not  invalidate  her  claim : 
Bo$$  T.  fVillouyhhy,  10  Price,  2; 
Jnw,  cor.y .  C.  21st  July,  1839,  in 
which  last-mentioned  case  the  bill 
was  filed  by  the  executors  and  de- 
visees of  the  husband  against  the 
iridow  and  her  trustee,  under  a  se« 
paration  deed,  and  the  question 
was,  whether  in  the  absence  of  such 
a  clause  the  deed  could  be  enforced, 
and  the  Vioe-ChanceHor  held  that 


it  could;  his  Honor  taking  a  dis- 
tinction between  the  case  where 
the  wife  claimfld  in  competitioii 
with  creditors  and  where  she 
claimed  in  competition  with  devi- 
sees or  legatees;  and  his  Honor 
said  that  he  could  not  assent  to  the 
doctrine  of  the  Lord  Chief  Justice 
and  Lord  Chief  Baron  in  Jonet  v. 
Waile,  6  Scott,  317. 
The  defendant's  counsel  contended 
that  the  deed  of  separation  was  vmd 
for  want  of  consideration,  which 
distinguished  this  case  from  Sidney 
V.  Sidney,  and  others  of  that  class, 
and  that  in  fact  that  this  waa  a 
mere  attempt  to  make  a  contract 
between  husband  and  wife,  which 
is  invalid  both  at  law  and  in  equity: 
Co.  Litt  187.  b.,  &1,  John  v.  SL 
JokHt  11  Vea.  532.  And  they  in* 
sisted  en  the  authority  of  Holroyd^ 
J.,  in  Jee  v.  Thurlow,  that  a  cove- 
nant of  indemnity  by  the  trustee  to 
the  husband  !■  essential  to  the  con* 
sideration  of  such  a  deed.  And 
they  also  referred  to  the  judgments 
of  Lord  Denmanand  Lord  Abitiyer 
in  Jones  v.  Waiie. 
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In  reference  to  the  other  facts  of  the  case^  the  plaintiff's  ,^i^^ 
connsel  relied  on  the  deed  of  separation  and  an  admission 
in  the  answer  that  no  payment  was  made  after  Jvlj,  1803^ 
whidi  they  contended  amounted  to  an  admission  of  pay- 
ment np  to  that  time.  They  also  gave  in  evidence^  by 
proof  of  office  copies,  the  bill  of  1800  and  writ  of  injunc- 
tion thereon,  and  they  proved  by  evidence  of  search  the 
want  of  administration  to  the  estate  of  George  Fielder  the 
elder.  They  also  gave  parol  evidence,  that,  in  December, 
1826,  the  plaintiff's  solicitor  applied  to  Wilson,  Haworth's 
solicitor,  for  payment  of  the  arrears  of  the  annuity,  and 
that  Wilson  informed  him  he  would  pay  him  a  stated  sum, 
provided  he  would  assist  him  in  obtaining  a  divorce* 
They  also  proved  that,  for  some  years  after  1812,  the 
plaintiff  was  not  in  circumstances  to  institute  proceedings 
for  the  recovery  of  the  annuity. 

The  defendant's  counsel  gave  in  evidence  a  bond  for 
£1400,  dated  the  18th  November,  1797,  executed  by 
Haworth  to  G^i^  Fielder,  the  younger,  a  warrant  of 
attorney  of  even  date,  and  written  instructions  to  enter 
up  satisfaction  on  the  judgment;  also  a  bond  for  537/.  10^., 
dated  the  7th  April,  1803,  executed  by  Haworth  to 
Fielder  the  elder,  with  receipts  indorsed  for  the  amount. 
These  documents  were  found  in  an  old  bureau  of  H»> 
worth.  They  also  gave  the  parol  evidence  of  a  Mr.  Bice, 
that  the  bond  of  1797  was  given  in  lieu  of  the  £1000, 
which  Hayworth  had  an  option  to  pay  in  discharge  of  the 
annuity.  They  likewise  attempted  to  give  evidence  upon 
this  point,  fixmi  the  answer  of  Fielder  the  elder  in  the 
fiormer  suit>  but 

Mr.  Xmpkmion,  for  the  plaintiff,  objected  to  this  evi- 
dence, and  cited  Mmdagne  v.  Hill  {a) ,  and  Imperial  Ga$ 
Company  v.  Clarke  {b). 

(«)  4  RiH.  128.  (b)  1  Youngt,  ^2. 
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1839.        ■■    ALBEftsoN,  B.,  allowed  the  objection. 

Haworth 

B08TOCK.  ^*  Simpldnson,  Mr.  Girdlestonef  and  Mr.  Teed,  for  the 

plaintiff. — ^It  will  be  contended  on  the  other  side^  that^  bj 
the  bond  for  £1400,  given  to  Gteorge  Fielder  the  jounger, 
in  1797^  the  annnity  secured  by  the  deed  of  separation 
was  redeemed.  But  how  could  a  bond  given  to  a  stranger 
be  a  redemption^  when^  by  the  terms  of  the  annuity  deed, 
it  was  only  made  redeemable  on  payment  to  Mrs.  Ha- 
worth, personally,  of  £1000  in  hard  money?  It  was  re- 
deemable on  a  totally  different  connderation.  The  bond 
for  £1400  was  not  given  with  the  concurrence  of  the 
plaintiff,  or  with  her  consent.  The  plaintiff  had  nothing 
to  do  with  any  consideration  moving  from  George  Fielder 
the  younger.  If  the  bond  had  been  satisfied,  it  would 
be  no  answer  to  the  plaintiff's  demand,  unless  you  could 
connect  her  by  clear  evidence  with  that  bond.  As  td 
that,  we  are  told  it  has  been  satisfied,  not  by  payment 
to  George  Fielder  the  younger,  the  obligee,  but  by  pay- 
ment to  one  Spraggs — a  person  of  no  character,  who,  if 
he  received  the  money,  never  handed  it  over  to  the  ob- 
ligee, but  converted  it  to  his  own  use.  The  statements 
in  the  answer  are  most  inconsistent;  for  Haworth,  B&et 
he  is  represented  to  have  paid  the  bond,  files  a  bill  in 
Chancery  in  the  year  1800,  impeaching  this  very,  bond, 
and  the  judgment  entered  up,  and  praying  to  restrain 
proceedings  at  law.  The  injunction  remains  in  force.  The 
inference  is,  that  the  injunction  was  the  result  of  a  col- 
lusion between  Haworth  and  Fielder,  the  elder.  Mrs. 
Haworth  would  not  be  affected  by  these  proceedings, 
unless  she  was  a  party  to  the  substitution  of  the  bond  for 
£1400;  but  how,  as  a  married  woman,  she  could  be  so, 
the  deed  giving  her  powers  as  a  feme  sole  only  to  a  cer- 
tain extent,  is  unaccountable. 

Then  as  to  the  objection  on  the  ground  of  lapse  of  time. 
In  the  first  place,  the  time,  if  it  ever  began  to  run,  was 
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stopped  at  the  death  of  Haworth;  for  he  bj  his  willj  1840. 
clearly  charges  all  his  real  estate  with  his  debts;  Clifford 
y.  Lewes  {a)^  Mirehonse  y.  Scaife  {b),  Graves  y.  Graves  {c), 
Bail  Y.  Harris  (d),  Shaw  y.  Borrer  (e).  Besides,  it  may  be 
doabted,  whether  a  demand  for  an  annuity,  which  is  a 
smn  accruing  de  anno  in  annum,  can  be  said  to  be  barred 
by  the  Statute  of  Limitations.  The  statute  of  James  {g) 
is  totally  silent  on  such  a  claim,  and  the  new  statute  (A) 
is  expressly  confined  in  its  operation  to  actions  or  suits, 
which  shall  be  commenced  after  the  81st  December,  1833. 
Before  that  statute,  a  bill  could  be  filed  in  equity  to  re- 
coyer  the  arrears  of  an  annuity  for  any  length  of  time, 
and  the  only  answer  to  wxc\.  a  biU,  would  be  presumption 
of  payment :  Ogrit  y.  Jackson  (t).  Cook  y.  CasteUo  (it), 
AUon  y.  Aston  (/),  Collins  y.  Goodall  (m),  Higgins  y.  CraW' 
fiord  (n),  Stackhouse  y.  Bamsion  (o).  At  law,  there  is  no  bar 
by  lapse  of  time  to  an  action  on  a  coyenant  for  payment 
of  the  arrears  of  an  annuity.  If  it  be  contended,  that  she 
might  haye  sued  as  a  feme  sole,  and  neglected  to  do  so, 
the  answer  is,  that  the  circumstance  of  her  haying  a  pro- 
yiiion  for  her  separate  use,  does  not  enable  her  to  sue 
alone.  She  must  do  so  by  a  next  friend,  who  will  take 
upon  himself  the  costs  of  the  suit.  It  is  in  evidence,  that 
she  was  not  in  circumstances  to  sue  between  the  year  1812 
and  Haworth's  death. 

Mr.  Temple,  and  Mr.  6.  Richards,  for  the  defendant 
Fanny  Bostock — ^The  annuity  is  secured  by  the  general 
coyenant  giyen  by  Haworth,  and  is  not  a  charge  on  any 

(a)  6  Madd.  33.  (0   M'ael.  495,  13  Pr.  721. 

(*)  2  MyL  &  C.  695, 707.  (*)  2  Younge, 

(c)  8  Sim.  43.  (/)  1  Ve«.  sen.  267. 

(d)  8  Sim.  485.  (m)  2  Vera.  235. 

(e)  1  Keen,  559.  («)  2  Ves.  jun.  571. 
(S)  21  Jac.  1.  c.  16.  (o)  10  Ves.  463. 
(A)  3  &  4  Will.  4,  c  27. 
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1840.^  paitictdar  estate,  so  as  to  bring  it  within  anj  rule  absolv* 
ing  rent-charges  from  the  effect  of  the  Statute  of  Limita- 
tions. The  case  of  Ctgrit  y.  Jackson  therefore,  and  others 
of  that  class,  is  not  applicable,  except  that  in  those  cases 
theVery  distinction  is  taken  between  annuities  secured  hj 
general  covenants  and  rent-charges.  Then,  if  so,  what 
is  there  in  this  case  to  oust  the  Statute  of  LuoitationB? 
There  is  not  evidence  of  a  single  payment  since  1803.  It 
may  be  doubted  whether  the  annuity  deed,  coming  out  of 
the  custody  of  Mrs.  Haworth  herself,  and  not  any  other 
person  representing  her  trustee,  is  properly  in  evidence ; 
but  even  if  it  be,  what  effect  can  it  have,  when  the  plaintiff 
is  unable  to  shew  that  it  has  lyen  acted  upon,  and  is  nn- 
able  to  produce  the  accompanying  bond  ?  But  her  pos* 
session  of  the  annuity  deed  is  strong  evidence  to  shew  that 
the  annuity  was  satisfied  by  the  subsequent  bond  for 
i61400.  That  deed  would  be  avoided  by  her  adultery,  and 
therefore  she  would  be  anxious  to  get  into  her  possession 
that  instrument,  and  rely  npon  the  bond  and  warrant  of 
attorney  as  a  better  security.  But  independently  of  this 
inference,  there  is  positive  evidence  of  this,  that  the  an^ 
nuity  was  satisfied  by  the  bond  for  JE1400;  and  as  evi«- 
dence  that  the  bond  was  paid  or  compromised  we  pro- 
duce the  bond  itself,  and  likewise  the  subsequent  bond  for 
£537,  with  the  receipts  indorsed.  In  addition  to  this, 
there  is  reasonable  evidence  of  satisfaction  having  been  en- 
tered on  the  judgment,  and  the  strong  fact  that  the  injnno 
tion  of  1801  continues  to  this  day.  To  say  nothing  of 
the  extraordinary  drcnmstances  under  which  the  plaintiff 
seeks  relief  in  equity,  what  right  has  she  to  come  here, 
when  the  injunction  against  her  trustee  is  still  pending? 
Upon  the  ground,  however,  of  lapse  of  time  alone,  the 
plaintiff  is  not  entitled.  There  is  no  evidence  of  applica- 
tion for  payment  as  alleged.  The  bond  for  £1400  must 
therefore  be  presumed  to  be  satisfied  or  barred  by  length 
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of  time :  Foster  r.  Hodgson  (a);  Grefrfett  y.  GtrdUstone  {a); 
Smith  V.  Clay  (*);  Pearson  v.  Belchier  (c);  Hercy  v.  Dbir 
woody  (rf);  Pickering  v.  Lord  Stanrford  {e);  Jones  y.  Tur^ 
iervUle  {ff);  Campbell  r.  Graham  (A).  It  may  be  doubted 
whether  the  wife  has  a  right  to  file  this  bill.  In  Winter  t. 
BbwU  (f)  the  Court  could  not  have  giyen  relief^  even  in 
regard  to  her  jointure,  if  she  had  been  plaintiff!. 

Mr.  Elderton  for  Hume. 

Mr.  Matthews  for  Mr.  and  Mrs.  Wilder,  the  other  den* 
sees  of  the  real  estate. — ^All  the  OTidence  was  taken  in  the 
suit  before  these  defendants  were  made  parties;  it  is, 
therefore,  at  least  doubtfiod  whether  the  annuity  deed  can 
he  produced  against  them.  But  ey^i  if  it  can,  the  mere 
^odoction  is  not  sufficient.  It  should  be  shewn  to  come 
oat  of  the  proper  custody,  namely,  that  of  Fielder;  but 
this  comes  out  of  the  plaintiff's  custody.  That  circum- 
stance of  itself  is  suspicious;  for  there  was  a  coIlateTal 
bond,  and  the  proper  custody  of  the  bond  would  be  also 
that  of  the  deed :  but  the  bond  is  neither  produced, 
nor  satiafiictorily  accounted  for. — He  relied  also  on  two 
other  points :  Ist.that  it  was  not  stated  by  the  bill  that  no 
assets  descended  to  the  heir-at-law,  and  yet  the  heir  was 
not  made  a  defendant.    2nd,  lapse  of  time. 

Mr.  Ellison  for  other  parties  interested  in  the  real  estate. 

Mr.  Simpkinson,  in  reply. — ^It  is  said  that  this  bill  is  filed 
by  the  wife,  and  that  she  ought  to  have  taken  out  repre- 

(a)  19  Ves.  185.  (e)  2  Vet.  jiiii.  272. 

(h)  Ante,  Vol.  2,  p.  662.  (^)  Id.  11. 

(e)  3  Bro.  C.C.  640;  Ambl.  645.  (A)  1  Rius.  &  MyL  453. 

(rf)  2  Vet.  jun.  87.  (i)  2  P.  W.  276  n. 
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1840.  ^  sentation  to  the  tmstee,  and  cannot  file  a  bill  merely  as 
cestui  que  trust.  The  authorities^  however^  are  against 
such  a  proposition :  Seagrave  v.  Seagrave,  FUzer  v.  Fiizer 
(a),  Guth  y.  Guth  (b)^  Buchanan  v«  Buchanan  {c).  It  is 
true  that  in  some  cases^  the  Court  merely  directed  the 
trustee  to  allow  the  wife  to  use  his  name  at  law^  and 
in  other  cases  the  Court  gave  relief.  But  in  the  cases 
where  relief  was  refused  except  at  law,  the  bill  was  filed 
against  the  husband  himself;  and  the  Court  said  it  was 
a  mere  legal  demand,  and  that  all  it  could  do  was  to 
•remove  legal  impediments,  as  in  the  case  of  a  cestui  que 
trust  of  a  bond.  But  this  is  not  a  mere  legal  demand, 
but  a  legal  demand  against  the  assets  of  a  testator.  If  our 
trustee  had  thought  fit  to  file  a  bill,  such  a  bill  would  have 
been  maintainable. — He  then  contended,  that,  by  the  texmn 
of  the  annuity  deed,  it  could  only  be  discharged  by  the 
payment  of  monies  numbered ;  and  not  by  a  mere  personal 
bond  not  given  to  the  trustee.  He  also  insisted  that  the 
plaintiff  could  not  be  barred  by  mere  lapse  of  time,  inas- 
much as,  throughout  the  whole  period  during  which  laches 
was  imputed  to  her,  she  was  not  sui  juris;  and  that  if  the 
case  depended  on  presumption,  such  presumption  was 
clearly  rebutted  by  the  evidence. 

Feb.  27th.  Alderson,  B. — This  was  a  suit  instituted  by  Sarah  Ha- 
worth,  widow  of  John  Haworth,  against  his  representatives 
and  devisees,  claiming  the  arrears  of  an  annuity  settled  on 
her  for  her  separate  maintenance,  so  long  ago  as  the  year 
1797,  and  the  payment  in  future  of  such  annuity. 

It  appears  from  these  proceedings,  that  the  marriage 
took  place  in  1794,  and  the  separation  in  1797.  Now,  by 
the  deed  under  which  that  separation  took  place,  an  an- 
nuity of  three  guineas  a  week  was  secured  to  the  plaintiff, 

(a)  2  Atk.  511.  (6)  3Bro.C.  C.  614. 

(c)  1  BaU  &  B.  203. 
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with  a  clause  by  which  is  was  proTided  that  on  payment  of  ^^^ 
£1000  by  the  husband  to  the  wife^  or  for  her  own  use^  aU 
such  provision  should  cease.  The  last  payment  was  in  1808^ 
and  this  bill  was  filed  in  1838.  To  the  bill^  as  originally 
filed^  there  was  a  demurrer^  which  was  argued  before  Lord 
Lyndhurst.  His  Lordship  being  of  opinion  that  upon  the 
&cts  stated  by  the  plaintiff  herself^  the  Court  ought  to  pre- 
sume that  the  annuity  had  been  satisfied  by  the  payment 
provided  for  in  the  deed  granting  it^  allowed  that  demurrer. 
But  the  plaintiff  afterwards  applied  for  leave  to  amend  her 
bUl,  and  having  obtained  it,  the  cause  has  since  proceeded, 
and  now,  having  been  fully  argued  before  me,  stands  for  the 
deciaion  of  the  Court. 

Under  these  circumstances,  I  feel  that  I  am  boimd  (in- 
dependently of  the  merits  of  that  decision,  in  which  I 
however  must  entirely  agree)  by  Lord  Lyndhursfs  judg- 
ment already  pronounced ;  and  therefore  the  only  question 
which  remains  for  the  Court  to  consider  is,  whether  the 
case  as  it  now  stands  in  the  pleadings  has  been  established 
in  fact;  and  whether,  if  established,  it  entitles  the  plaintiff 
to  a  decree? 

The  alterations  in  the  bill,  made  subsequently  to  Lord 
XymfttfT^/'^  judgment,  consist  principally  in  the  statements, 
that  Fielder  the  elder  died  in  embarrassed  circumstances, 
and  that  no  personal  representative,  on  his  part,  has  in 
consequence  existed  since  his  death,  in  1805  :  that  no  pay- 
ment of  £1000  or  redemption  of  the  annuity  has  taken 
place;  and  that  the  defendant  knows  and  has  admitted 
this;  and  that  the  annuity  still  subsists.  It  then  states 
admissions  by  the  testator  to  the  same  effect — ^his  embar- 
rassments for  many  years,  and  till  a  late  period  of  his  life 
— applications  to  him,  and  excuses  for  his  non-payment 
made  until  1826,  when  he  finally  set  the  plaintiff  at  de- 
fiance; and  then  charges  the  destitute  condition  of  the 
plaintiff  herself  as  a  reason  for  her  not  suing  at  an  earlier 
pedod. 
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1 840.  Now  the  plaintiff  has  thought  fit  to  read  from  the  defend- 

Hawoeth  suit's  answer  three  parts  only,  which  shew  her  admission 
BovTocs.  ^^  ^^®  marriage  of  the  plaintiff  with  Mr.  Haworth,  in  1794^ 
and  his  death  in  1831 ;  the  will  and  codicils  as  stated  in 
the  plaintiff's  bill,  and  the  probate  thereof  taken  ont  hj 
the  defendant  Bostock  as  his  executrix ;  that  he  left  real 
estates  which  were  devised  to  the  defendants,  and  the  state- 
ment that  they  admit  that  no  payment  of  the  annuity  has 
been  made  since  1803.  But  with  respect  to  these  fects, 
which  are  the  subject  of  the  amendments  made  after  Lord 
Lyndhursfs  judgment,  no  admissions  haye  been  read;  and, 
of  course,  none  have  been  made  by  the  answer,  except  with 
explanations  which  make  the  plaintiff  not  willing  to  accept 
them.  The  only  additional  proofs  are — ^the  production  of 
the  deed,  the  fact  of  Fielder  senior's  death  and  the  ab- 
sence ever  since  of  any  personal  representative  of  Fielder* 
As  to  the  application  to  Haworth,  the  testator,  there  is 
no  satisfactory  proof  at  all.  Mr.  Richardson,  one  of  the 
deponents,  states,  indeed,  that  he  made  applications  to  Mr, 
Wilson,  Mr.  Haworth's  solicitor,  and  that  on  one  occasion 
he  received  from  Mr.  Wilson  an  answer  having  some  rela- 
tion to  this  transaction;  but  Mr.  Wilson,  who  has  been  ex- 
amined, can  speak  to  no  communication  at  all  with  the 
testator;  and,  therefore,  this  part  of  the  case  fails  alto^ 
gether. 

Mr.  Richardson  makes  some  attempt  to  prove  the  in« 
ability  of  Mrs.  Haworth  from  poverty  to  sue :  but  this,  if 
material,  is  not  well  proved;  for  though  he  undertakes  to 
say  this  inability  existed  from  1813  to  1838,  it  is  dear, 
from  his  own  statement,  that  Mrs.  Haworth  in  1819  was 
able  to  employ  Mr.  Hague,  an  attorney,  to  act  on  her  be^ 
half  in  this  matter. 

The  only  remaining  part  of  the  plaintiffs  proof  is  the 
bill  filed  by  Haworth  in  1800,  for  an  injunction  to  prevent 
Greorge  Fielder  from  suing  as  the  representative  of  his  son 
upon  a  bond  for  £1400  granted  by  Haworth  in  1797. 
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upon  tins,  an  injunction  was  granted  in  1801;  and  it  does  1840. 
not  appear  ever  to  have  been  dissolved.  The  present 
plaintiff  was  a  defendant  in  that  suit,  but  put  in  no  answer. 
The  annuity  seems  at  this  time  to  have  been  in  force,  if  the 
admission  in  the  answer,  that  no  payment  has  been  made 
since  1803,  be  taken  to  amount  to  an  admission  that  it  was 
paid  tiU  1808. 

This  is  the  case  on  the  part  of  the  plaintiff,  and  it  is 
manifest,  that  it  is  left  very  much  in  the  same  situation  as 
it  was  when  Lord  LyndhunPs  judgment  was  pronounced. 
But  then  we  must  see  what  the  nature  of  the  issues  are, 
which  are  raised  by  the  defendant's  answer,  which  was,  of ' 
course,  not  before  this  Court  at  that  period. 

Now  the  answer  states  that  the  plaintiff  was  carrying  on, 
unknown  to  her  husband,  an  adulterous  intercourse  with 
Fielder,  the  younger;  that  the  annuity  was  granted  in 
ignorance  of  it.  It  then  sets  out  the  provision,  that  on 
payment  of  £1000  to  the  plaintiff  for  her  own  use,  the 
annuity  should  cease,  and  then  proceeds  to  state  how  that 
has  been  in  substance  carried  into  effect.  She  states  that 
in  1797,  Haworth,  in  lieu  and  satisfiiction  of  the  annuity, 
executed  with  the  ooncunrence  and  approbation  of  the 
plaintiff,  a  bond  for  £2800,  conditioned  for  payment  of 
the  sum  of  £1400,  which  sum  was  composed  of  two  sums; 
first,  the  sum  of  £1000,  the  redemption  money  of  the  an* 
ladty ;  and,  secondly,  of  £400,  which  was  the  aggregate  of 
certain  other  debts,  for  which  Haworth  had  made  himself 
responsible.  And  then  the  answer  proceeds  to  account  for 
the  payment  and  discharge  of  this  sum  of  £1400,  the  last 
payment  of  which  being  made  in  1803,  the  annuity  ceased 
from  that  period. 

Now,  a  good  deal  of  this  has  been  very  fiurly  proved  in 
evidence. 

It  is  pretty  clear  thai^  the  plaintiff  and  Fidder,  jun.,  were 
fifing  in  adultery  together,  and  that  a  bond  for  £1400, 
was  given  by  the  husband  to  him  in  1797.    That  bond  has 
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1804^  been  proved  by  tbe  defendant.  It  is  clear^  that  judgment 
was  entered  up  on  that  bond ;  that  Fielder^  the  elder,  was 
proceeding  to  enforce  it  till  stopped  by  the  injunction  in 
1801 ;  that  some  compromise  took  place;  and  that  a  bond 
for  537/.  lOs.  was  given  afterwards  on  the  7th  April,  1803, 
to  Fielder,  sen.,  which  was  ultimately  paid  on  the  7th 
January,  1804,  and  which  was  delivered  up  to  Haworth, 
and  has  been  produced  by  the  defendant. 

AU  these  circumstances  are  made  out  by  reasonable  evi- 
dence ;  but  then,  two  other  points  must  be  made  out :  first, 
that  the  bond  of  £1400  was  given  in  discharge  of  the 
'£1000,  and  with  the  approbation  of  the  plaintiff  as  a  pay- 
ment to  her,  or  for  her  use ;  and,  secondly,  that  the  ulti- 
mate payment  of  the  bond  for  537/.  10«.  and  interest,  was 
a  payment  in  full,  and  was  for  the  plaintiff's  use. 

Now,  I  think  I  may  well  consider  the  lapse  of  time 
from  1803,  when  this  last  payment  was  made  by  the  bond 
for  537/.  10s,  with  interest,  until  1833,  the  commencement 
of  these  proceedings,  as  establishing  both  these  facts. 
Every  reasonable  intendment  ought  to  be  made,  against 
stale  demands  like  the  present,  and  it  is  no  unreasonable 
intendment  to  conclude  that  an  arrangement  made  with 
Fielder,  with  whom  the  plaintiff  was  then  living  as  wife, 
should  be  with  her  approbation  and  for  her  use ;  and  inas- 
much as  there  is  no  other  debt  due  to  Fielder  shewn  to 
have  existed,  that  it  should  have  included  the  demands 
under  the  annuity  deed,  and  the  redemption  money  of  the 
annuity.  I  think  it  also  very  reasonable  to  conclude  that 
the  proceedings  on  the  part  of  Fielder,  and  the  suit  in  1800, 
ended  in  a  final  confirmation  and  full  discharge  of  this 
bond  by  the  payment  in  1804. 

Upon  the  whole,  I  have  come  to  the  same  condusion  as 
Lord  Lyndhurst,  that  this  annuity  has  been  redeemed  ac- 
cording to  the  provision  contained  in  the  deed,  and  this 
makes  it  unnecessary  to  determine  the  other  points  made 
by  the  defendants. 

The  bill  must  be  dismissed  with  costs. 
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1840. 

Campbell  v.  Dickens. 
rp^^  Jamiarp  15M. 

IHE  bill  was  filed  by  the  legatees  under  the  will  of  The  assignee  of 
Matthew  CampbeU,  against  Dickens  and  Furnival,  the  nJ^Sl^^^. 
executors  and  trustees  under  the  will,  for  the  administra-  *y  ^  a  snit 

^  brought  by  the 

tion  of  the  testators  estate.  The  testator  bequeathed  legatee  for  the 
£500  to  each  of  his  children,  except  Edward,  and  he  ii^y,' where* 
chaif^  those  legacies  on  his  real  estate,  in  aid  of  his  per-  ^^IS^^^ 
sonalty.    He  likewise  left  iBlOO  to  Edward,  on  condition  of  |?'«  *b«  'n«t>*ta- 

V    1^   •  _^i.  1.        -i.  tion  of  the  suit 

his  JiTing  apart  from  his  wife.  where  a  de- 

The  defendant  Dickens,  who  was  the  acting  executor,  on°tnobj^^ 

stated  by  his  answer,  that  he  had  received  notice  that  one  J^^ntofptr- 

^  ties,  but  does 

of  the  plaintiffs,  Isabella  Campbell,  had  assigned  her  legacy  ^ot  swear  posi- 
to  a  Mr.  Spence;  and  he  insisted  that  Spence  and  also  drcumstan^ 
Edward  CampbeU  (the  latter  having  abandoned  his  wife)  objwUo'^rMte. 
were  necessary  parties  to  the  suit.  ?«  «»•*»  of  the 

^  '^  day,  on  the 

cause  coming 

Upon  the  cause  coming  on  for  hearing,  andThe  oWw^ 

tion  being  al- 

Mr.  J.  SuaeU  and  Mr.  Webster,  for  the  defendant  Dick-  reremi'"  ^ 
ens,  relied  on  the  objection  raised  by  the  answer,  observing 
that  the  real  estate  could  not  be  discharged  without  the 
legatees  being  parties.    They  also  insisted  that  the  plain- 
tiff must  pay  the  costs  of  the  day  (a). 

Mr.  Singfkinion  for  the  defendant  Furnival. 

Mr.  Tempk  for  the  plaintiff.— The  bequest  of  £100  is 
not  charged  expressly  on  the  real  estate.  The  other  lega- 
cies are  charged  on  the  real  estate,  but  only  in  aid  of  the 
personalty.  Edward  Campbell  is  not  a  necessary  party 
until  the  Master  reports  the  personal  estate  insufficient. 
Besides,  it  is  admitted  by  the  nnswer,  that  the  real  estate 

(«)  See  HUl  v.  KirwaHy  Jac  165;  Bieriervumn  v.  Seymour ^  I  Beav. 
594;  Lowry  t.  JFWtofi,  9  Sim.  114. 

VOL.  IV.  C  XQ.  EX. 
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J840^  has  been  sold.  [TTie  Lord  Chirf  jBoron.— Then  the  reason 
of  his  being  a  party  ceases.]  As  to  the  other  objection^ 
it  is  not  necessary  to  make  both  the  assignor  and  assignee 
parties ;  but  only  the  owner  of  the  legal  estate  under  the 
vUL  The  Court  will  not  deal  with  that  interest  without 
notice  to  the  assignee. 

Mr.  Eussett,  in  reply. — ^Where  the  assignment  is  after 
suit  commenced,  the  assignee  comes  in  by  petition:  Biahop 
of  Wiachester  v.  Paine  (a) ;  but  where  a  party  before  suit 
instituted  creates  an  incumbrance  on  the  interest,  in 
respect  of  which  he  afterwards  sues,  he  must  have  the 
assignee  before  the  Court.  As  to  the  other  obj^eetion, 
Edward  Campbell  is  not  in  the  nature  of  a  l^atee,  but  of 
a  cestui  que  trust  of  real  estate. 

The  Lord  Chief  Baron. — I  cannot  take  the  defend- 
ant's statement  as  to  the  assignment  to  be  final.  It  is  not 
on  his  own  oath.  There  must  be  an  opportunity  of  con- 
testing the  fact.  The  oath  only  is,  that  he  has  had  notice 
of  an  incumbrance.  Let  the  cause  stand  over,  with  liberty 
to  amend  by  adding  parties;  and  let  the  costs  of  the  day 
be  reserved. 

(a)  11  Yes.  194. 


Kater  V.  ROOET. 
Jamiary  15M.  jy 
Appointment      -OY  the  marriage  settlement  of  Mr.  and  Mrs.  Kater,  cer- 

ediy  \"  «Iecu!^*  tain  trust-funda  were  vested  in  trustees  upon  trust  for  Mr. 
tion  of  a  power  m^d  Mrs.  Katcr  for  life,  with  remainder  to  their  children 

in  a  marriage 

•ettiement)  to  as  they  or  the  survivor  should  appoint,  and  in  default  of 
untfr  h!l^iioJid  appointment  to  the  children  equally. 

incumber,  and 
upon  his  death 

or  incnmbering,  to  the  wife  of  A.  for  life,  for  her  separate  use,  and  after  her  death  to  A.'s  chil- 
dren ;  and  if  A.  should  die  without  wife  or  children,  to  B.,  who  was  A.'s  brother.  A.  and  B. 
took  other  benefits  under  the  wilU  The  appointment  to  the  wife  and  children  of  A.  being  an 
excesslTe  execution  of  the  power: — Htld,  that  A.  was  bound  to  elect,  but  that  B.  might  release 
to  A.  all  his  interest  under  the  appointment. 
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The  marriage  took  effect  The  troet-finidA  were  In- 
irertecL  A  joinl  appointment  was  made  bttt  was  revoked^ 
aftd  BO  sabaeqiiMEit  joint  i^pcmitiEient  waa  made^ 

In  Febnuuy^  IS8&,  Mrs.  Kater  died,  leanng  her  hii»* 
band  and  two  children  only  of  the  marriage,  namely,  the 
pkintiffit  Edward  Kater  axid  Heajcy  Herman  Kater,  anrviy- 
ing  her. 

By  his  will,  dated  the  24th  May,  1833,  Mr.  Kater  ap- 
pointed  all  the  tmst-ftrnds,  except  the  two  sums  of  £3833 
Consob  and  J62000  Reduced  Bank  Annuities  to  his  son  Ed- 
ward  Kater.  The  two  sums  of  stock  he  app<Mnted  to 
Hemy  Herman  Kater  for  his  hfe,  or  Until  he  shocdd 
charge,  ineomber,  of  assign  the  same;  and  upon  his  deaith, 
or  in  the  event  of  his  incumbering  or  assigning  those  fonder, 
he  appointed  the  same  to  Edward.  He  gate  certain  books 
and  a  microscope  to  Henry  Herman;  and  the  ree^due  of  his 
property  to  Edward. 

By  a  codicil  dated  the  27th  May,  1888,  the  tisstater 
leroked  the  appomtment  of  the  two  sums  of  stock  to  Ed-« 
ward  on  the  death  of  Henry  Herman  or  his  assignment  of 
the  stock  as  mentioned  in  the  will,  and  instead  thereof  he 
gave  that  stock  in  the  events  before  mentioned  to  the  wife 
of  Henry  Herman  for  hfer  separate  use  for  her  life^  with 
remainder  to  the  clnldren  of  Henry  Herman,  and  if  he 
left  no  wife  or  children  then  to  Edward* 

The  testator  died  in  April,  1835.  Henry  Herman  took 
the  boohs  and  microscope,  and  Edward  the  residuary  estate. 

The  bi&  was  filed  by  the  two  sons  of  the  testator  against 
the  trustees  of  the  settlement,  who  were  also  executors  of 
Mr.  Kater's  will,  for  the  purpose  of  obtaining  the  sanction 
of  the  Court  to  the  payment  by  the  trustees  of  the  whole 
of  the  two  sums  of  stock  to  Henry  Herman  Kater;  the 
bill  suggesting,  that  the  appointment  to  the  wife  and  chil- 
dren of  Henry  Herman  Kater  was  void  as  being  au  exces- 
sive  execution  of  the  power,  and  stating  that  Edward  had 
released  to  his  brother  all  his  interest  in  the  two  sums* 

c  2 
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1840^  The  trustees  by  their  answer  submitted  to  the  Courts 
first,  whether  Edward  could  release  his  interest,  or  whe- 
ther, having  taken  under  the  wiU,  he  was  not  bound  to 
confirm  the  appointment  to  his  brother's  wife  and  chil- 
dren. Secondly,  whether  Henry  Herman  was  not  bound 
to  confirm  the  appointment,  having  taken  the  books  and 
microscope. 

Mr.  Sutton  Sharpe  and  Mr.  Adams  for  the  plaintiffs — 
First,  Edward  takes  under  the  appointment  contained  in 
the  codicil.  That  appointment  is  a  revocation  of  the  ap- 
pointment in  the  will,  though  so  much  of  it  as  relates  to 
the  wife  and  children  is  void:  Roper  v.  Constable  (a), 
Boqper  v.  BadcUffe  (6),  and  the  circumstance  of  that  part 
of  it  being  void  will  not  affect  the  appointment  as  it  re- 
lates to  him :  Orompe  v.  Barrow  (c),  Brudenett  v.  Elwes{d), 
Hewitt  V.  Lord  Dacre{e).  Therefore  Edward's  interest 
not  being  in  opposition  to  the  appointment,  he  is  not  put 
to  his  election ;  but  even  if  he  took  under  the  will,  the 
result  would  be  the  same,  as  he  takes  under  the  instru- 
ment and  not  against  it :  Carver  v.  Bowles  {g),  Whistler  v. 
Webster  (A),  Kafnpfv.  Jones  (t).  He  is,  therefore,  compe- 
tent to  release  his  interest  under  the  appointment  to  his 
brother.  Secondly,  if  Henry  Herman  cannot  take  the  un- 
appointed  interest,  and  ako  the  benefit  given  him  by  the 
wiU,  as  may  be  contended  upon  the  authority  of  Whistler 
V  Webster,  he  is  entitled  to  take  under  the  appointment, 
upon  giving  up  the  articles  which  he  has  received  under 
the  will.  For  it  is  requisite  to  election,  that  the  party 
should  have  the  knowledge  of  his  right :  Parry  v.  De 
Bouverie  (*),  Wake  v.  Wake  (/),  DUlan  v.  Parker  (m). 

(a)  2  Eq.  Abr.  359.  (A)  2  Ve«.  jun.,  867. 

{b)  5  Bro.  P.  C.  360.  (t)  2  Keen,  761. 

(c)  4Ve8.681.  (*)  3  P.  W.  315. 

(d)  7  Ves.  382.  (/)  3  Bro.  C.  C.  255;    1  Veti. 

(e)  2  Keen,  622.  ,  jun.,  335. 
(y)  2  Russ.  &  M.  308.  (m)  1  Swanst  359. 
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Mr.  Swyi^kinion  and  Mr.  Bazdgette  for  the  trustees'  snb«     ^  1840. 
mitted  to  act  as  the  Court  should  direct. 

The  Lord  Chibf  Babon  at  first  expressed  some  doubts 
as  to  the  power  of  Edward  to  release  his  interest  under 
the  appointment;  it  being  a  mere  contingent  interest. 
His  Lordship,  however,  ultimately  decreed  for  the  plain- 
tifi. 

Decree  the  funds  in  question  to  be  transferred 
to  the  plaintiff  H.  H.  Kater,  he  accounting  for 
and  paying  to  the  executors  of  the  testator  the 
value  of  the  books  and  the  microscope. 


Bkbfobb  v.  Gates. 

TJoHManf  IBth. 
HE  bill  was  filed  by  William  Bedford,  on  behalf  of  him-  Bui  to  enforce 

Belf  and  all  other  the  creditors  of  John  Keeting  and  W.  credw  deed 
Jones,  against  the  defendants^  as  trustees  of  a  certain  deed  ^^mauTteurt 
of  trust,  which  had  been  executed  to  them  by  Keeting  and  ^  the  debton^ 
Jones;  and  the  object  of  the  bill  was  to  have  the  trust-deed  to  avoid  the 
carried  into  execution.  SSS  A^f 

The  bill  stated  that  John  Keeting  and  W.  Jones,  coal-  debtow  parties, 

,  ,      ,  contoiD  a  dii- 

merchants,  bemg  embarrassed  in  their  circumstances^  exe-  tiactaUcgation, 
cuted  a  certain  indenture,  dated  in  March,  1837,  and  made  j^ount^of  fond 
between  themselves  of  the  first  part,  the  defendants  Gates  ^^*i^^I^"tha| 
and  Hentv  of  the  second  part,  and  the  several  persons  there  wiu  be 

,  no  iiirplus.    If 

named  in  the  schedule,  who  had  signed  and  sealed  the  it  pray  for  the 
indenture,  and  who  were  all  respectively  creditors  of  Keet-  of  the  whoie"^ 
ing  &  Jones  of  the  third  part  The  deed  was  a  convey-  ^Jj^'^^^'*' 
ance  of  all  the  real  and  personal  property  of  Keeting  &  debton  parties 
Jones  to  the  defendants^  in  trust,  in  the  first  place,  to  pay  mumble. 

Bill  by  a  cre- 
ditor on  behalf 
of  himself  and  all  others,  parties  to  a  trust -deed,  must  shew  that  they  have  all  a  common  inter- 
est; therefore  it  cannot  be  brought  to  enforce  an  equity  for  payment  of  a  larger  amount  of  debt 
than  that  for  which  the  plaintiff  has  signed,  or  to  rescind  a  sale  (however  inequitable)  whiet» 
has  bees  sanctioned  by  a  great  body  of  the  creditors. 
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and  Sdiiafy  all  costs  attending  the  execntion  of  the  inden- 
ture ;  then  to  discharge  ail  incumbrances  on  Hie  property ; 
then  to  pay  rateably  and  proportionably^  and  without  any 
prioEfity  to  the  parties  thereto  of  the  third  part,  the  aereral 
rams  set  to  Uieir  names  in  the  schedule^  and  to  pay  the 
residne,  if  any^  to  Keeting  ft  Jones.  The  deed  con* 
tained  an  authority  to  Eleeting  &  Jones,  to  oontmue  the 
trade  at  a  salary^  and  an  indemnify  to  the  trustees.  The 
trustees  were  to  adjust  debts  and  defend  actions  at  the  ex- 
pense of  the  trust  estate. 

The  bill  then  stated,  that  there  was  due  to  the  plaintiff 
from  Keeting  &  Jones,  the  sum  of  507/.  1«.  4rf.  independ- 
ent of  a  sum  of  £195,  which  the  plaintiff  was  entitled  to 
prove  against  their  estate,  in  respect  of  a  bill  of  exchange 
which  he  had  accepted  for  them.  That  the  amount  of 
these  two  sums  was  justly  due  and  owing  to  the  plaintiff 
at  the  time  of  the  execution  of  the  deed ;  but  that  by  mis- 
take he  only  signed  for  the  round  sum  of  JE500.  That  he 
afterwards  discovered  his  mistake,  and  swore  before  a  Master 
in  Chancery  to  the  real  amount;  whereupon  it  was  agreed 
at  a  meeting  of  the  creditors  that  the  plaintiff  should  be 
allowed  to  sign  the  deed  for  the  additional  sum  of  ^195. 

The  bill  then  stated,  that  at  the  second  meeting  of  the 
creditors^  the  defendant  Gates,  the  other  defendant  being 
in  the  chair,  offered  to  purchase  a  large  portion  of  the 
trust  property,  consisting  of  a  house,  brewhouse,  plant, 
&c,,  at  Brighton ;  that  the  meeting  was  adjourned  in  order 
to  consider  of  the  proposal ;  that  at  the  adjourned  meeting 
it  was  moved  and  carried  that  Gates's  proposal  be  rejected ; 
that  he  subsequently  offered  iSlOO  more  for  the  property, 
and  that  his  offer  was  accepted. 

The  bill  further  stated,  that  in  pursuance  of  the  agree- 
ment a  conveyance  was  prepared ;  but  that  Gates  wishing 
to  take  an  improper  advantage  of  his  situation,  had  not 
executed  it;  and  that  at  a  subsequent  meeting  which 
was  held  for  auditing  the  accounts,  a  clerk  attended  on 
behalf  of  Gates  and  proposed  a  reduction  in  the  purchase- 


ootmv  Of  sionsQtfsii.  IS 

fBOtiey>  by  reason  of  some  alleged  defect  in  the  home    or      ^  lK4g^ 
otherwise  that  Gates  might  be  allowed  to  relinquish  part 
^  the  purchase :  but  that  this  offer  was  rejected. 

The  bill  then  alleged  that  l&e  plaintiff  and  the  other 
creditors  were  formerly  willing  that  the  purchase  Of  thd 
plaiit>  and  the  hoose^  &c.>  at  Brighton>  should  be  carried 
into  ^Seeti  but  that  they  found  that  all  the  creditors 
must  concur  in  the  arrangement^  and  that  the  plaintiffs 
being  advised  that  Gates  as  a  trustee  could  not  purchase 
the  premises  without  the  consent  of  the  whole  body  of  ere* 
ditors^  he  and  the  other  creditors  for  that  and  other  rea^ 
sons  was  desirous  that  the  sale  should  be  set  aside^ 

The  bill  then  contained  charges  of  general  negligence  on 
the  part  ol  the  defendants;  and^  in  particulBr>  that^  besides 
the  property  at  Brighton^  of  which  Gutes  had  entered  into 
possession^  the  defendants  had  possessed  themselves  q£ 
much  other  property  under  the  trust-deed^  and  by  the  sale 
di«f«of  and  the  collection  of  debts^  had  possessed  them« 
selves  of  monies  to  a  large  amount;  namely^  to  an  amount 
sofficient^  at  least,  to  pay  the  creditors  18s.  in  the  pound. 
That  the  plaintiff  being  entitled  to  receive  an  equal  divi- 
dend with  the  other  creditors  on  the  said  two  sums  of 
507A  ls.4fd.  and  £195,  had  applied  to  the  defendants  to 
pay  such  dividend,  and  to  come  to  a  just  and  fiur  ac 
count  of  an  monies  receiTed  and  paid  by  virtue  of  the 
said  trust.  That  the  defendants  refused  ftc^,  and  some- 
times pretended  that  the  plaintiff  was  not  entitled  to  H 
dividend;  whereas  the  plaintiff  charged  the  contrary,  and 
•that  he  was  equally  entitled  to  a  ^vidend  in  respect  of 
both  sums;  and  that  he  and  the  other  creditors  were  en- 
titled to  have  the  price  of  the  house,  plant,  &c.  divided 
amongst  them,  but  that  Ghites  would  not  complete  the 
sale  or  relinquish  the  purchase.  That  the  sale  to  Gates 
was  null  and  void,  and  ought  to  be  rescinded.  Then  fol* 
lowed  the  usual  charge,  as  to  books,  papers,  and  docu- 
ments. 

The  bill  prayed  that  the  indenture  of  March,  1887, 
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might  be  establislied;  and  the  trusts  thereof  carried  into 
execution :  that  the  plaintiffs  and  the  other  creditors  might 
be  declared  entitled  to  and  might  receiTe  an  equal  dividend 
in  respect  of  their  said  debts;  for  an  account  of  all  the  real 
and  personal  estate  of  Keeting  &  Jones,  possessed  by 
the  defendants,  or  which,  but  for  their  wilful  default, 
might  have  been  received;  for  an  injunction,  receiver,  &c.; 
an  account  of  the  profits  of  the  brewery;  and  that  the  sale 
to  Oates  might  be  set  aside. 

To  this  bill  the  defendants  demurred,  for  want  of  equity, 
and  also  for  want  of  parties,  the  ceshd  que  trusts  and  cre- 
ditors not  being  made  defendants. 

Mr.  Stuart  and  Mr.  WUcock  for  the  demurrer. — ^First, 
the  plaintiff  caimot  enforce  the  trust  in  the  absence  of 
the  parties  who  executed  the  trust-deed.  The  ultimate 
trust  is  for  Keeting  &  Jones.  They  must  clearly  be 
parties  to  the  account  of  the  fimd  to  be  distributed. 
The  bill  does  not  pray  a  partial  administration,  namely, 
BO  fiEur  only  as  the  creditors  are  concerned;  but  the 
administration  of  the  whole  fimd.  If  the  bill  had  shewn 
that  the  sums  distributable  were  fixed,  and  that  there 
was  a  clear  deficiency,  they  need  not,  perhaps,  have  been 
made  parties :  but  the  conclusion  here  is  different ;  for  the 
bill  states  that  besides  the  property  at  Brighton  the  de- 
fendants have  possessed  themselves  of  much  other  property; 
namely  sufficient  at  least  to  pay  18«.  in  the  pound. 

Secondly,  the  plaintiff  suing  on  behalf  of  himself  and  all 
other  the  creditors,  must  shew  that  they  have  all  a  common  • 
cause.  K  there  is  any  adverse  interest  there  is  obviously  a 
misjoinder.  He  caimot  join  another  man  with  him  as  plain- 
tiff who  sets  up  an  adverse  interest.  Now  he  states  on  his 
bill,  that  several  large  meetings  of  creditors  took  place, 
and  that  a  conclusive  bargain  was  made  with  Gates  for 
the  sale  to  him  of  the  property  at  Brighton ;  yet  he  now 
endeavours  to  set  aside  l^t  sale,  which,  by  his  own  shew- 
ing, was  made  with  the  concurrence  of  a  great  body  of 
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crediton.  He  does^  indeed^  in  a  loose  and  general  manner^  ^840. 
aUege  that  all  the  creditors  now  wish  to  rescind  what  was 
done  by  particular  creditors;  but  he  makes  no  specific 
statement  as  to  this.  Besides^  he  shews  a  dispute  between 
himself  and  the  trustees  as  to  the  amount  of  his  own  debt. 
The  bill  does  not  say  that  he  has  signed  for  the  whole 
amount.  He  is  making  out  an  equity  to  be  admitted  to 
sign  for  the  whole.  If  so^  he  should  shew  that  case 
against  the  parties  interested  in  contesting  it.  The  effect 
of  his  being  allowed  to  sign  for  £195  more,  is  to  take  from 
the  coplaintiffs  a  rateable  proportion.  Upon  this  branch 
of  the  demorrer  NewiomY.  Earl  ofEgmont  {a), is  in  point. 

Mr.  Simpkbuon  for  the  bill  declined  arguing  the  second 
ground  of  demurrer;  but  contended  that  enough  appeared  on 
the  bill  to  shew  that  there  was  no  surplus,  and  that  con- 
sequently Keeting  &  Jones  were  not  necessary  parties. 

The  Lord  Chief  Babon. — I  am  of  opinion  that  the 
bd  of  there  being  no  surplus  should  appear  on  the  bill 
distinctly.  There  is  not  a  sufficient  statement  to  shew 
that  Keeting  &  Jones  could  by  no  possibility  have  an  in- 
terest in  the  account.  The  demurrer  therefore  must  be 
sllowed;  but  with  liberty  to  amend  by  adding  parties, 
(a)  4  Sim.  584,  5  Sim.  137. 


CUDDBN  t;.  CaBTWBIOHT* 
m  Jmmarif  20<A. 

IHE  defendants  Cartwright  and  White  were  devisees  in  where  ■  manor 

trust  for  the  sale  of  the  manor  of  Tarling,  and  other  pro-  fo"J3|I^*^a** 

perty  in  Sussex,  which  belonged  to  the  late  Lord  Selsey.  dcKrib^nthe 

The  property  being  put  up  for  sale  by  auction  in  lots,  was  conditions  of 

ude,  as  a  ma- 
nor of  which 
the  fines  were  arbitrary,  and  it  appeared  that  the  fines  were  arbitrary  only  on  alienation,  and 
that  certain  fixed  payments,  in  the  nature  of  reliefs,  were  made  on  descents : — H$ld,  that  speci- 
fic performance  ought  be  decreed  with  compensation ;  the  conditions  of  saleaUowlag « 
tii»  fi>r  error  in  the  description  of  the  property. 


CARTWrnXOHT. 
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described  in  the  heading  of  the  particulars  and  conditions 
of  sale^  as  a  '^Taloable  property^  oomprising  the  manor  of 
Tarling^  in  which  the  fines  are  arbitrary/'  In  the  body  of 
the  particulars^  the  manor  was  described  as  follows :  ''Lot 
1.  The  man<»r  of  TarUng^  with  the  quit-rents,  fines^  courts 
baron,  waste  lands,  and  all  other  profits  and  privileges;  the 
profits  amounting  on  an  average  to  £150  a  year/'  At  the 
auction  the  plaintiff  was  declared  the  highest  bidder  for  lot 
1^  at  the  sum  of  i£2580,  and  the  same  day  paid  his  deposit 
and  signed  the  contract  for  sale. 

It  appeared,  that,  previous  to  the  plaintiff's  purchase,  he 
wrote  to  the  rendors'  solicitors,  desiring  to  know  whether 
the  purchaser  of  lot  1  would  be  entitled  to  the  court  books, 
and  requesting  a  copy  of  the  last  rental,  the  quantity  of 
copyhold  lands  in  the  manor,  the  number  of  tenants,  and 
the  time  of  admission  of  each  An  answer  was  returned, 
referring  him  for  further  information  to  Marshall,  the  stew- 
ard of  the  manor,  with  whom  the  plaintiff  had  two  conver- 
sations on  the  subject  of  the  manor  generally ;  but  it  did 
not  appear  that  at  these  conversations  anything  was  said  as 
to  the  fines.  After  the  purchase,  the  plaintiff  found  that 
the  fines  were  not  arbitrary;  but  that  on  the  admission  of 
heirs  and  widows,  certain  fixed  sums,  amounting  to  one 
year's  quit-rent,  were  paid. 

The  plaintiff  now  brought  his  bill  for  specific  perform- 
ance of  the  contract,  with  compensation;  relying  on 
the  9th  condition  of  sale,  which  was  to  the  effect,  that,  if 
any  of  the  lots  were  improperly  described,  or  any  error 
or  mistake  were  made  in  that  particular,  such  error 
should  not  vitiate  the  sale,  but  should  be  the  subject  of 
compensation. 

The  defendant  White  by  his  answer  stated  that  he  was 
advised  that  the  tenants  of  the  manor  of  Tarling  hold  to 
them  and  their  heirs,  in  ancient  fee,  and  not  at  the  will  of 
the  lord,  but  only  according  to  the  custom  of  the  manor; 
and  that,  by  the  custom  of  the  manor,  if  any  tenant  dies^  his 
next  heir  ought  to  be  admitted  to  the  lands  of  which  the 
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tenuit  died  seised^  upon  payment  of  a  zriief  onljr;  and  ^1*^- 
that  no  fine  is  payable  upon  bis  admittance,  and  tbat  the 
felict  of  any  tenant  so  dying,  ought  to  be  admitted  to  her 
free  bendi  freely,  without  any  fine  to  be  paid.  He  also 
stated  that  the  sum  called  a  rdief,  smounted  to  one  year's 
quit-rent. 

The  plainti£P,  in  order  to  rebut  the  case  made  by  the 
answer,  and  also  to  shew  that  the  defendant  White  was 
aware  that  the  fines  were  not  arbitrary,  put  in  OTidenoe  a 
letter  from  Marshall,  the  steward,  to  White  (wUch  had 
been  discovered  upon  motion  to  produce  documents),  in 
which  the  following  passage  occurred: — ^''The  customs  of 
this  manor  are  rather  singular  and  unusual;  but  perhaps  it 
would  be  better  to  let  the  purchaser  find  them  out.  On 
admission  of  an  heir  at  law,  no  fine  is  due  to  the  lord,  and 
only  a  heriot  of  five  shillings  on  alienation.  The  fines  in 
general  are  at  the  lord's  will.'' 

Upon  examination  of  the  court  books,  it  appeared  that 
previous  to  1780,  the  sums  payable  on  the  admission  of 
heirs  were  not  distinctly  treated  as  reliefr,  the  entry  being 
generally,  **dai  domino  de  relievio  in  nomine  finis;**  but 
that  since  that  period,  they  were  treated  only  as  fines. 

Evidence  was  given  on  the  part  of  the  defendant,  that  one 
Duke,  who  was  well  acquainted  with  the  customs  of  the 
manor,  had  offered  £2540  for  the  manor,  which  was  £40 
only  less  than  the  price  offered  by  the  plaintiff. 

Mr.  Simpkinson,  and  Mr.  lAoyd,  for  the  plaintiff. — ^The 
defendant  White  says  he  was  ^orant  of  the  customs  of 
the  manor.  But  his  ignorance  would  not  excuse  his  offer- 
ing the  manor  for  sale  as  a  manor  with  fines  arbitrary.  Ig- 
norant  however  as  he  was,  he  antecedently  to  the  sale  en- 
tered into  correspondence  with  Marshall,  the  steward,  in 
the  course  of  which  he  learned  that  the  fines  were  not  ar- 
bitrary. Some  of  the  fines  indeed  are  called  reliefs,  but 
reliefs  can  only  be  paid  for  freeholds.  Tlbe  sum  paid  by 
the  heir  for  copyholds  ii  strictly  a  fine :  Cohens  Compkie 
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1840.  Copyholder,  sect.  25.  In  GUbef^s  Tenures,  p.  880^  it  is 
CuDDEK  laid  down  that  '^copyholders  pay  no  relief;  for  that  is  a 
Cartwsioht  ^^^^  ^^y  due  fipom  freeholders/'  Under  the  circum- 
stances we  have  a  right  to  specific  performance  with  com- 
pensation. Even  if  the  representation  was  by  mistake,  and 
the  vendor  was  ignorant  of  what  constitutes  the  mistake, 
that  will  not  alSect  our  right.  All  that  we  have  to  prove 
with  reference  to  compensation  is,  that  the  actual  subject- 
matter  fiaUs  short  of  what  the  contract  represented  to  be 
the  subject  of  purchase. 

Mr.  Teed  and  Mr.  BeiheU  for  the  defendants— The  de- 
fendants had  no  personal  acquaintance  with  the  customs  of 
the  manor;  and  it  is  in  evidence  that  White's  object  and 
intention  was  to  give  the  purchaser  the  fullest  information. 
If  that  be  so,  the  C!ourt  will  look  to  the  substantial  part  of 
the  contract,  which  was  the  sale  of  certain  profits,  and  not 
regard  a  mere  error  in  the  description  of  those  profits.  We 
do  not  admit,  however,  that  there  is  any  essential  error  in 
the  description  of  the  profits,  for  reliefs  are  payable  by 
copyholders  by  special  custom:  Scriv,  Cop,  Vol.  2,  jp.  436. 
[7^  Lord  Ch^f  Baron — ^You  seem  to  me  to  be  in  this  di- 
lemma: either  you  made  a  mistake  in  representing  the 
fines  to  be  arbitrary,  or  you  concealed  the  fact,  that  the 
fines  were  not  payable :  primd  fade  they  were  payable.] 
The  substantial  representation  was,  that  the  profit  amounts 
to  £150  per  annum;  what  the  defendants  contracted  to 
sell  was  the  manorial  rights,  be  they  what  they  might, 
amounting  to  that  value.  But  even  supposing  the  de- 
scription erroneous,  and  that  the  vendors  could  not  compel 
performance  of  the  contract,  it  does  not,  therefore,  follow 
that  the  purchaser  can  compel  them  to  make  a  different 
contract :  Thomae  v.  Bering,  (a).  Nothing  has  been  done 
under  the  agreement;  and  Duke  offers,  without  compen- 
sation, the  same  price,  within  £40,  as  the  plaintiff.  The 
plaintiff  must  be  left  to  his  remedy  at  law# 

(«)  1  Keen,  729. 
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Considering  this  case  on  the  ground  of  mistake  and  not        1840. 
of  fraud,  the  plaintiff  ought  to  shew :  1st,  that  there  was  a      ^ctomiT 
dear  misrepresentation  ofa  material  fioct,  which  relieved  the   ^      ^' 
purchaser  from  the  obligation  of  any  inquiry.    2ndl7,  that 
he  relied  on  the  representation  and  did  not  inqtpre.  8rdly, 
that  the  description  of  the  estate  was  such  as  necessa- 
rily led  him  to  give,  and  that  he  did  give,  a  larger  sum 
than  he  would  otherwise  have  done.    4thly,  that  granting 
compensation  would  not  have  the  effect  of  making  a  new 
contract.    This  case  is  wanting  in  all  these  four  requi- 
sites. 

First,  there  is  no  such  statement  as  necessarily  mis- 
leads. The  material  part  is  the  quantum  of  profits.  You 
must  take  the  whok  of  the  representation.  The  fines, 
whether  arbitrary  or  not,  affect  the  interest  only  as  regards 
the  income.  The  representation  never  could  entitle  the 
purchaser  to  come  to  the  conclusion,  that  fines  were  pay- 
able for  every  alienation.  Even  the  statement,  that  they 
were  arbitrary,  left  him  bound  to  inquire  as  to  the  customs 
of  the  manor,  and  to  see  on  what  occasions  the  fines 
were  payable.  In  cases  where  a  vendor  has  represented 
that  the  covenants  in  a  lease  were  usual,  and  the  lease 
when  produced  was  found  to  contain  unusual  covenants, 
it  has  been  held,  that  the  purchaser  was  bound  to  complete 
the  purchase  without  compensation.  Why  was  that?  Be- 
cause he  was  bound  to  inspect  the  lease. 

Secondly,  has  the  purchaser  in  &ct  relied  on  the  re- 
presentations? When  representations  made  before  a  con- 
tract are  followed  by  a  written  agreementj  the  purchaser 
entering  into  such  agreement,  supported  by  a  positive 
statement,  is  precluded  from  relying  on  the  loose  and  gene~ 
ral  representations.  .  Now  here  the  plaintiff  shewed  by  his 
conduct  that  he  regarded  the  particulars  as  nothing.  Every 
thing  he  said  and  did  shews  that  he  did  not  rely  on  the 
particulars  only.  He  told  the  vendors  that  the  particulars 
gave  him  no  information,  and  he  was  referred  to  the  stew- 
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asil:  was  he  iiot  then  bound  to  make  fnrtkermqo]^  [7^ 
Lord  Chief  Barcn — ^No  >  he  is  not  bound  to  go  to  the  stew-* 
ard.  He  may  nsj,  ^^  I  will  take  yoar  coatract  as  I  find  it 
OByotizpa{>er/']  With  sabniMion^  where  a  representation 
is  qualified,  you  are  bound  to  inqn]re.>  The  qaalifieation 
reBered  the  vendors  from  bdng  bound  by  their  repre- 
sentation.  [The  Lmrd  Chief  Barom^The  jdaintiff's  inqui- 
ries were  on  other  points.  Why  should  he  go  to  know 
whether  the  fines  were  arbitrary?  He  did  notaddress  the 
agent  with  any  inquiries  as  to  the  points  on  which  the  par- 
ticukrs  were  full.]  In  Dyer  v.  Hargrove  {a)  an  estate  was 
described  to  be  within  a  ring-fence.  It  was  not  so;  yet, 
as  it  was  prored  that  the  purchaser  Eved  in  the  neighbour- 
hood, andknew  the  state  of  the  property,  he  was  held  to  be 
entitled  to  no  compensatioa* 

Thirdly,  was  the  misrepreientation  such  as  induced  the 
purchaser  to  bid  a  higher  sum?  C!ouxts  ot  equity  do  not 
give  coaaapensation  where  no  kss  is  sustained.  But  he  does 
not  even  allege  a  loss.  Where  there  is  a  difference  in  the 
quantity  of  am  estate  contracted  for,  as  where  tiiere  are 
chayger,  it  is  ciear  that  a  purchaser  must  have  given  a 
higher  price  than  he  would  otherwise  have  done.  Brown 
V.  Femion  {i}  is  material  upon  that  point.  There  the  words 
"smallfine''  were  hdd  sufficient  to  put  the  purchaser  on  ii>» 
quiry.  In  Bearraud  v.  Archer  (c)  the  purchaser  was  held 
bound  in  the  same  manner,  although  there  the  represent- 
ation was  true  to  the  letter. 

Lastly,  the  compensation  must  be  given  upon  principles 
derived  from  the  contract  itself  and  the  Court  will  not 
make  a  new  contract  for  the  plaintiff.  It  is  a  general  rule, 
that  a  Court  of  etpaty  will  not  carry  into  effect-  an  agree- 
ment to  sell  at  a  valuation :  Agar  v.  Maeklew  {d).  The 
principle  of  that  case  applies  here.  Ton  cannot  derive  trom 
the  contract  itself  any  rule  for  estimating  Ihe  compensation. 


(a)  10  Veg.  505.  (e)  2  Sim.  433. 

(6)  14  Vei.  144.  (d)  2  Sim  &  Stu.  41 8. 
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The  oontraet  must  contain  withia  itself  such  elements  as        lS4a. 
wiU  shew  the  nature  of  the  abatement.   If  you  substitute  a       cuoobm 

different  price,  to  be  fomiahed  by  other  data^  yon  alter  the  ^      "* 
contract:  Bemet  (kUege  t.  Carey  (a). 

Mr.  SimpIaiMon,  in  reply,  haraig  commented  on  the  cases 
dted  for  the  defendants^  was  stopped  by  the  Court. 

The  Lord  Chief  Baron. — If  I  had  to  take  into  con- 
sideration the  real  value  of  the  property,  in  giving  my 
judgment,  I  should  be  inclined  to  say  that  the  plaintiff  had 
made  a  good  ba^ain.  But  if  a  man  buys  an  estate  at  an 
auction  upon  a  certain  representation  made,  and  gives  such 
price  as  he  thinks  fit  for  it,  shall  it  be  said  that,  if  the  con- 
tract gives  him  compensation  on  failure  of  the  representa- 
tion, the  other  party  may  on  such  failure  turn  round  and  say. 
Oh  i  it  is  a  good  bargain,  and  therefore  you  shall  have  no 
compensation?  I  am  much  inclined  to  think,  that  if  that 
be  so  according  to  any  cases  in  equity,  I  should  differ  from 
those  cases.  It  would  be  no  answer  at  law.  If  a  man 
brought  an  action  to  recover  damages  for  breach  of  the 
contract,  the  jury  would  say,  and  the  Court  would  so  direct 
them,  that  he  had  made  his  bargain  and  ought  to  have  it, 
and  not  that  he  had  got  as  good  a  bargain  or  better.  In 
this  case  a  manor  was  advertised  to  be  sold,  of  which  it 
was  represented  in  the  particulars  and  conditions  of  sale, 
that  the  fines  were  arbitrary.  Any  one  acquainted  with 
copybold  pn^rty  knows  that  there  is.  a  great  difference 
in  value  to  the  lord  when  the  fines  are  certain,  and  when 
arbitrary.  K  the  fines  are  certain,  you  may  calculate  them 
with  the  utmost  certainty;  they  are  in  the  nature  of  a  fixed 
annuity.  But  if  they  are  arbitrary,  the  fines  increase  with 
the  increasing  value  of  the  land,  and  any  man  may  fairly 
calculate  on  the  increasing  value.  It  is  two  years  of  the 
improved  value  of  the  land.  Look  at  the  difference  in 
value  in  the  cases  of  fines  arbitrary  and  fines  certain.  Sup- 

fa)  3  Bin.  a  €.390. 


Ca&twrioht. 
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1840.  pose  the  yalne  of  the  copyholds  to  be  £800  a-year;  in 
Cudden'  ®^S^*  years  suppose  the  value  of  the  fines  to  be  £100  aryear 
(putting  the  quit-rents  out  of  the  question),  on  that  sup- 
position one-eighth  of  the  value  of  the  whole  rental  would 
&Sl  into  the  hands  of  the  lord  each  year.  Suppose  the 
fines  are  arbitrary,  the  purchaser  would  calculate  that  if  in 
the  next  eight  years  the  land  increased  in  value,  he  would 
have  in  proportion  of  one-eighth  of  the  increased  value. 
But  if  it  turn  out  that  one  half  of  the  manor  pays  no  fine 
or  only  a  fixed  fine,  he  has  then  only  one-half  of  what  he 
calculated  upon. 

Therefore  I  think  that  the  representation  that  the  fines 
are  arbitrary,  is  a  very  material  representation,  not  capable 
of  misconception  or  ambiguity.  I  have  taken  one-half  for 
the  amount  of  each  description  of  fine  for  this  reason,  that 
the  whole  of  the  copyholds  are  held  by  six  persons;  I  con- 
jecture that  there  are  more  deaths  than  alienations — ^they 
will  be  equal  at  least;  so  that  one-half  of  what  the  pur- 
chaser calculated  upon  will  be  lost  to  him.  But  suppose  it 
is  not  so.  It  is  argued  that  all  the  payments  made  on  alien- 
ation are  fines  arbitrary;  but  that  the  others  which  are 
made  upon  the  admission  of  the  heir  or  widow  are  cus- 
tomary payments  merely,  and  not  fines.  But  the  evidence 
is  that  they  are  fines,  and  the  law  is  that  they  are  fines. 
The  lord  takes  a  fine  for  the  admission  of  an  heir  or  widow. 
It  may  be  arbitrary  or  constant,  but  it  is  still  a  fine;  and 
the  records  of  the  manor  so  call  it.  It  is  said  to  be  a  re- 
lief nomine  finis.  What  is  that  but  a  fine  ?  Besides  if  by 
any  custom  it  were  a  relief,  that  would  not  alter  the  ques- 
tion. I  believe  that  fines  upon  the  admittance  of  the  heir 
or  widow  are  almost  universal.  I  think  therefore  that  this 
is  a  distinct  allegation  that  aU  the  fines  are  arbitrary  in- 
cluding the  fines  upon  the  admittance  of  heirs.  K  so,  it 
is  a  mis-statement  (I  will  not  say  a  fraudulent  mis-state- 
ment) but  a  mis-statement  of  the  nature  of  the  property. 
Well  then,  by  the  terms  of  the  contract,  as  stated  in  the 
conditions  of  sale,  if  there  is  error  in  the  description  of  the 
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property  it  shall  not  vitiate  the  contract  but  shall  be  the 
subject  of  compensation ;  and  I  believe  that  if  a  contract 
is  brought  before  a  Court  of  equity  for  specific  perform-  cartwrioht. 
ance  with  compensation^  it  is  the  practice  to  refer  it  to 
the  Master  to  see  what  amount  of  compensation  shall  be 
dealt  to  the  party.  Now,  what  are  the  grounds  of  opposi- 
tion to  this  course  ?  It  is  said  that  the  party  did  not  rely 
upon  the  representation^  but  was  referred  elsewhere  for 
further  information.  If  it  had  been  proved  before  me  that 
he  had  said  to  White^  ^^I  don't  like  to  rely  on  your  state- 
ment as  to  the  fine — ^you  must  give  me  further  information/' 
and  White  had  said, ''  I  cannot  inform  you ;  but  you  must 
go  to  Marshall/'  I  should  have  been  ready  to  admit  the 
whole  force  of  Mr.  BethelPs  argument,  that  it  was  a  clear 
case  of  his  not  acting  upon  the  particulars.  But  supposing 
be  had  gone  to  Marshall  for  further  information,  and  Mar- 
shall had  said  he  had  none  to  give,  he  must  then  have 
fStdlen  back  upon  the  information  he  had  already  from  the 
particulars.  But  it  does  not  appear,  when  he  wrote  to  the 
solicitor,  that  he  made  any  inquiry  as  to  the  fines.  His 
view  at  that  time  was  not  confined  to  the  manor  alone; 
but  he  wanted  to  look  at  the  land.  It  is  true,  he  asked 
the  steward  for  further  information;  but  about  what? 
Why,  what  he  had  before  inquired  about.  All  the  inform- 
ation which  he  required  was  about  a  totally  different 
thing.  He  desires  an  account  of  the  copyhold  lands,  the 
number  of  the  tenants,  and  the  time  of  their  admission. 
Why  was  this  information  asked?  Why,  for  the  sake  of 
the  chance  of  the  fines  falling  in.  That  was  important  to 
his  calculations,  with  reference  to  the  truth  of  the  assertion, 
that  all  the  fines  were  arbitrary. 

But  then  it  is  said,  that  a  Court  of  equity  will  not 
enforce  a  decree  for  specific  performance  with  compen- 
sation, unless  some  rule  can  be  furnished  from  the  con- 
tract, by  which  to  estimate  the  compensation;  or  otherwise 
it  would  be  making  a  new  contract  under  colour  of  en- 

VOL.  IV,  D  EQ.  EX. 


^^MO^  foftdag  t&  eidatiiig  one.  a\>iiiake  thai  obtetration  applic-^ 
GvDDfiK  ftble>  we  muat  suppose  a  different  state  of  things.  Sup* 
GARnnuoay.  P^^^  *  ^"^  ^'^  oontiscted  by  mistake  to  sell  a  manor 
whioh  did  not  belong  to  Mm ;  tbe  Court  would  not  compel 
Um  to  sell  another  zoanor  which  did  bdong  to  him,  and 
which  he  did  not  agree  to  sell.  But  here  it  is  part  of  the 
contract^  that,  in  case  of  eisror,  compensation  shall  be  giTcn, 
and  it  ia  the  same  subject-matter;  and  the  only  question 
is>  the  amount  of  price;  and  the  Court  is  oalkd  upon  to 
enfiorce  the  contract  of  the  parties,  '^  tliat  if  there  is  erroT) 
it  shall  be  tiie  subject  of  abatement/'  When  it  is  said, 
that  the  next  highest  bidder  at  the  auction  offered  to  take 
the  bargain  off  Cudden's  hands,  that  is  evidence  before  the 
Master,  but  not  here.  When  it  is  oonsidered  that  it  is  the 
propertg^  of  cestui  que  trusty  and  the  trustees  are  the  tr«n^ 
dorsy  I  do  n(^  know  that  Cudden  is  eontirely  safe  in  his 
present  purchase,  or  whether  they  may  not  file  a  biQ  to 
get  compensation  from  himi  but  1  give  no  opinion  on 
that  I  think  he  has  got  a  good  bargain;  bat  sa<^  aa 
ought  to  be  decreed  in  a  Court  of  equity. 

Decree  accordingly^ 


Feb.  IZih.  ^ 
Devise  and  be-  J  AMES  IVES,  by  his  wiD,  after  devising  certain  freehold 
and  personal  cstatcs  at  Southwark  and  Stockwell  to  his  daughter,  Maiy 
•on  forUfcf *"  Sharpe,  on  the  contingencies  of  his  two  sons,  Bichard  Ives 
with  Umiutions  a^d  James  Ives  dying  without  leaving  issue,  gave  and 
codidi,  reciting  bequeathed  to  Giles  Long,  Joseph  Barnes^  and  Joshua 

the  devise  and     ^     ,  ,    ^,  .  .  i.   ,,  •■     •. 

bequest,  and      Coates,  and  the  survivors  or  survivor  of  them,  and  the 

also  the  limiu- 

tions  over,  the 

devises  and  bequest  were  revoked,  "  so  far  as  related  to  the  tenant  for  life ;"  but "  estates,"  both 

real  and  personal,  oiit  of  wfatth  Ae  interest  <^  thfe  tenant  (or  Hfc  wai  carved^  were  directed  to 

sink  into  the  re^due:— ir«l<^  tliat  this  was  a  revocation  of  the  interest  of  the  tenant  for  lift 

only. 
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tfiecutojPi  and  adtDiiiistraton  of  such  warmat,  the  Bum  of  1840. 
£2600  4i.  per  cent.  Coiuolidated  Bank  Annuities^  i]qpon  i^ig 
trust  to  pay  and  dbpose  of  tlie  intereBt,  dividends^  and  |^ 
pvoeeeda  thereof^  froaa  time  to  time^  to  his  eaid  daughter 
MarjShaipejforhwseparateiue  and  benefit;  andfromand 
after  her  decease^  the  teatotw  gave  and  bequeathed  the  said 
JE2500  41.  per  cent.  Consolidated  Bank  Annuities  nnto  all 
aadeverj  the  child  anddiildrenctf  his  said  daughter  Mary 
Sharpe  as  should  be  living  at  the  time  of  her  deoease^ 
equally  to  be  divided  between  them^  share  and  share  alike; 
but  if  it  should  happen  that  his  said  daaghter  Mary  Sharpe 
should  die  without  child  or  children  her  snrvivingj  then  he 
gave  floid  bequeathed  the  said  sum  of  £2500  41.  per  eeut^ 
Cona(Aidated  Bank  Annuities  unto  the  said  Bichard  Ives 
and  James  Ives,  or  dther  of  them  that  should  be  fiving  at 
the  time  of  the  decease  of  his  said  daughter  Mary  Sharpe, 
their  or  his  executors  or  admimstrators,  equally,  share  and 
share  alike.  'Fhe  testat(v  then,  afte*  bequeadiing  several 
legacies,  gave  and  bequeathed  all  tiie  rest  and  rei&due  of 
his  estate  and  effects  to  the  said  trustees,  and  the  surnvors 
sr  snrtivor  of  them  &c.,'upon  certain  trusts  for  the  benefit 
rf  James  Ives  and  Richard  Ives,  and  their  children,  with 
an  ultimate  fimitation  in  default  of  children  of  either  of 
them,  to  his  said  daughter  Mary  Shaipe,  her  executors, 
administrators,  and  assigns. 

The  testator,  by  a  codicil,  after  reciting,  that,  since  his 
win  he  had  purchased  a  fireehold  house  at  Chelsea,  devised 
the  same  to  tiie  said  trustees,  and  iSie  surmor  of  fhem, 
and  his  hrirs,  upon  trust,  to  pay  Hie  rents  and  profits 
to  his  said  daughter  Mary  Sharpe,  for  her  life,  to  her 
separate  use;  and  after  her  decease,  he  gave  the  said  mes* 
soage  unto  and  amcmgst  her  children  as  tenants  m  corn* 
mon;  but  in  case  it  should  happen  that  his  said  daughter 
Mary  Sharpe  should  die  without  leaving  any  issue  her 
surviving,  then  he  gave  and  devised  the  said  messuage,  or 
tenement  and  premises  unto  his  said  trustees  and  tibe  sinr^ 

]>2 


86  EQUI!VY  CASES  IN  THE 

1840.^  viyors  and  survivor  of  them,  and  the  heirs  and  assigns  of 
such  survivor,  upon  trust  for  his  niece  Mary  Barnes  for 
her  life,  for  her  sole  use  and  benefit ;  and  from  and  inune- 
diatdy  after  her  decease,  he  gave  and  devised  the  said 
messuage  or  tenement  and  premises  unto  Elizabeth  the 
daughter  of  the  said  Mary  Barnes,  her  heirs  and  assigns 
for  ever. 

The  testator  made  a  second  codicil  to  his  will,  which  did 
not  affect  the  bequests  to  lus  daughter. 

By  a  third  codicil,  the  testator,  after  reciting  that  he  had 
by  his  will  devised  his  estates  at  Southwark  and  Stockwell 
to  lus  daughter  Mary  Sharpe,  subject  to  the  contingencies 
therein  mentioned,  and  had  also  given  to  his  trustees  and 
executors  the  sum  of  £2600  4/.  per  cent  Consolidated 
Bank  Annuities,  upon  trust,  to  pay  the  dividends  thereof  to 
his  said  daughter  for  her  life,  and  firom  and  after  her  decease, 
then  to  such  child  or  children  as  she  might  have ;  and  had 
also  given  to  lus  said  daughter  the  residue  of  lus  estate. and 
effects  upon  the  contingencies  in  the  said  will  mentioned; 
and  aft;er  reciting  that  he  had,  by  a  codicil  to  his  said  will, 
given  and  devised  his  freehold  estate  to  his  said  trustees, 
in  trust,  to  pay  the  rents  to  his  said  daughter  for  her  life, 
and  after  her  decease,  had  given  and  devised  the  same  to 
his  said  trustees,  in  trust,  for  the  use  and  intents  therein 
mentioned,  revoked  the  bequests  to  his  daughter  in  the 
following  terms : — "  I  do  hereby  revoke  and  make  void  all 
and  singular  the  said  devises  and  bequests  in  my  said  will 
and  codicil  named,  so  far  as  relates  to  my  said  daughter, 
whether  the  same  were  devised  or  bequeathed  absolutely  or 
conditionally,  or  in  any  manner  whatsoever;  and  instead 
thereof,  I  do  make  the  following*provision  for  her:^thatis 
to  say,  I  do  give  and  bequeath  unto  my  trustees  and  exe*- 
cutors  in  my  said  will  named,  and  the  survivors  and  survi- 
vor of  them,  and  the  executors  and  administrators  of  such 
survivor,  and  I  desire  that  such  part  of  my  property  in  the 
government  stocks  or  fimds  as  may  be  sufficient  may  remain 
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and  be  set  apart  in  their  names^  in  trusty  for  the  following  1840, 
intent  and  purpose : — that  is  to  say^  that  out  of  the  divi- 
dends and  produce  thereof,  they  may  pay  to  my  said  daugh- 
ter Maiy  Sharpe,  the  sum  of  1/.  Is.  weekly,'  for  and  during 
the  term  of  her  natural  life,  to  and  for  her  own  use  and 
benefit*  And  I  desire  that  the  same  may  not  be  subject  to 
the  control,  order,  debt,  or  engagement  of  her  present,  or 
any  future  husband.  And  I  declare  that  the  receipt  or 
receipts  of  her  my  said  daughter  Mary  Sharpe  only  shaU, 
notwithstanding  her  coverture,  and  whether  sole  or.  mar- 
ried, be  a  full  and  sufficient  discharge  for  such  payments. 
And  I  desire  that  such  estates,  both  real  and  personal,  as  I 
have  in  my  said  codicil  given  to  my  said  daughter,  may- 
sink  into  and  become  part  of  the  residue  of  my  estate  and 
effects,  and  to  be  disposed  of  in  the  way  in  which  I  have 
disposed  of  the  residue  in  my  said  wilL'' 

The  testator  died,  leaving  the  several  legatees  named  in 
his  wiQ  surviving  him.  The  present  suit  having  been  in- 
stituted for  establishing  the  trusts  of  the  will,  a  petition 
was  now  presented  by  the  children  of  James  Ives,  as  resid- 
uary legatees  of  the  testator,  praying  to  have  the  respect- 
ive interests  of  the  parties  declared. 

Mr.  Betkell,  and  Mr.  /.  H.  Palmer,  for  the  petitioners, 
contended,  that  by  the  last  codicil,  not  only  the  life  inte- 
rest of  Mary  Sharpe,  but  that  the  limitations  of  the  £2500 
4/.  per  cent.  Consolidated  Bank  Annuities,  and  of  the  Chel- 
sea estate,  consequent  upon  her  life  interest,  were  revoked; 
that  the  limitation  over  of  the  Chekea  estate,  being  a  con- 
tingent remainder,  was  defeated  by  the  destruction  of  the 
previous  estate  for  life,  and  that  both  that  and  the  limita- 
tion over  of  the  £2500,  Consolidated  Bank  Annuities,  were 
revoked  by  that  clause  in  the  codicil>  which  declared  that 
the  estates  both  real  and  personal  given  to  the  testator's 
daughter  Mary  were  to  sink  into  and  become  part  of  the 
residue;  the  word  '^estates''  meaning  not  merely  Mary 
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1840*^      Sltarpe's  interostj  but  tlie  estates  aoDid  fimds  oat  cxf  vlndk 
Ler  interest  was  caired. 

Mr.  Botder,  Mr.  SmpkbiBon,  and  Mr«  Ball,  for  the  other 
parties  interested,  relied  on  the  words  "so  far  aa  relatea 
to  my  said  dsoghter/'  as  shewing  the  clear  intex^tion  of 
the  testatorj  that  only  his  daughter's  interest  under  the 
will  and  former  codicil  should  be  revoked;  and  they  also 
contended  that  the  word  ''estates''  in  the  last  oodidl 
clearly  meant  her  interest  only. 

The  Lord  Chief  BAaoK, — The  words  of  the  will  are 
so  dear  J  that  I  am  surprised  that  any  argument  upon  them 
should  have  been  thought  necessary.  I  am  called  upon  by 
the  petitioners  to  make  a  will  for  them^  instead  of  follow^ 
ing  the  plain  obyious  words  of  the  instrument.  If  the  de- 
Tise  of  the  real  estate  had  been  to  the  testator's  daughter 
for  her  life^  there  might  have  been  some  question  on  the 
case;  but  in  this  case  there  is  no  difficulty. 

The  will  first  relates  to  the  bequest  of  certain  dindenda 
to  the  daughter  fbr  her  life.  The  money  is  to  be  invested^ 
and  the  trustees  are  directed  to  pay  the  dividends  into  the 
daughter's  hands^  for  her  separate  use^  and  after  her  de> 
cease  the  money  is  to  be  divided  amongst  her  children. 
Then,  by  a  codicil^  an  estate  at  Chelsea  is  devised  to  the 
trustees  upon  the  same  trusts.  The  testator  gives  them 
the  legal  estate  in  that  property,  to  hold  during  the  life  of 
his  daughter,  and  after  her  death  he  devises  it  amongst 
her  children.  If  she  dies  without  children,  they  are  to  ap- 
ply the  rents,  issues,  and  profits  to  this  purpose. 

The  testator  afterwards  made  a  second  and  then  a 
third  codicil.  Something  had  occurred  to  change  his 
mind  as  to  his  daughter,  and  he  allows  her  a  guinea 
a  week  instead  of  the  benefits  under  his  will.  He 
recites  the  bequest  of  the  dividends  and  the  devise  to 
her  of  the  Chelsea  estate,  but  not  the   ultimate  de« 
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tue^  wbidi  is  merdj  inferred  to^  and  then  he  renrokes  ^  mo> 
tins  devise  and  bequest  so  far  as  relates  to  his  danghteri 
whereas,  I  am  asked  to  revoke  them  altogether.  Now, 
on  this  devise,  one  estate  does  not  depend  on  the  other* 
It  is  not,  prqperlj  speakings  a  rsmainder  eqpeotant  or 
a  life  estate,  ^crefbre,  considering  this,  and  that  by  the 
express  tenns  of  the  will  the  tevooation  is  of  the  daugh* 
tor's  interest  and  no  further.  It  seems  to  me  that  it  would 
he  absurd  to  hold  it  a  revocation  of  more  than  that  inter- 
est. Nothing  but  the  depending  of  one  estate  on  the  other, 
would  render  such  a  construction  necessary* 

But,  then,  it  is  said,  that,  by  the  third  codicil,  he  makes 
the  estates  befbre  given  to  the  daughter  fall  into  the  resi- 
due. The  object  of  that  merely  was  to  give  the  revoked 
interest  to  the  residuary  legatees.  He  had  inserted  a  re« 
siduaiy  clause  in  his  will,  but  not  in  the  two  first  codicils; 
therefore,  in  the  last  codicil  he  thought  that  such  a  clause 
should  be  inserted. 

Petition  dismissed. 


CoorxB  V.  Btbok. 
^  J-  Feb.  ISM^ 

Me.  knight  BRUCE  (with  whom  was  Mr.  Setkett),  fhe||»iitins 
on  the  part  of  some  of  the  defendants,  presented  a  petition  re^T»aivui« 
fbr  rehearing  of  the  cause,  notwithstanding  the  expiration  ^SjJ^'Jf  ,j*^^'" 
of  six  months  since  the  decree  was  pronounced.     He  pro*  montha  ttom 
duoed  affidavits  accounting  for  the  delay,  and  stating^  nouncinf  t^A  ^ 
amongst  other  reasons,  that  the  decree  had  not  been  fiTu^dim!^^ 
drawn  up.  ^^^  ' 

The  LoBD  Chibv  Babon  said,  that  a  case  of  "  Cooper  v. 
Hewson"  was  about  to  be  heard  which  involved  the  same 
matters,  and,  therefore,  he  was  of  opinion  that  this  was  no 
case  for  a  rehearing. 

Knight  Bruce. — ^With  all  deference  this  is  not  a  case 
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in  which  a  discretion  can  be  exercised.  The  defendants 
are  different  from  those  in  "  Cooper  v.  Hewson/'  and  they 
hare  a  right  to  conduct  the  cause  as  they  please. 

Mr.  Sw^kbuon,  and  Mr.  O.  Anderdan,  contra,  aaid^ 
that  eight  out  of  the  ten  defendants  had  compromised. 
They  referred  to  Muskerry  v.  Chinery{a),  and  Cuff  y. 
PlateUib). 


The  Lord  Chief  Babon  said^  that  he  could  not  agree 
that  this  was  matter  of  right :  that  the  delay  in  drawing 
up  the  decree  was  no  ground  for  the  application,  as  it 
might  have  been  drawn  up  in  a  week;  but  that^  at  all  events^ 
the  six  months  were  to  be  reckoned  from  the  time  of  pro- 
nouncing the  decree  and  not  from  the  time  of  drawing  it 
up,  and  he  dismissed  the  petition. 


(a)  Rep.  temp.  S.  185. 


{b)  4  Russ.  242. 


Feb.\4th. 

Where  a  bill 
was  brought  to 
recover  the  ar« 
rears  of  the 
annuity,  and 
the  grantor  was 
alleged  to  be, 
and  in  fact  was 
out  of  the  Juris- 
diction : — 
Held,  that  the 
cause  must 
stand  over  till 
he  should  be 
made  a  party. 


Smtth  v.  Chambers. 

Reginald  MACDONALD  was  entitled  under  his 
father's  will  to  an  annuity  of  £300,  till  he  should  at- 
tain the  age  of  twenty-seven,  when  he  was  to  be  paid 
£7000  by  the  executors,  and  the  annuity  was  to  cease. 
Upon  the  security  of  these  bequests,  Macdonald  granted 
two  annuities  of  £80  and  £75  for  his  life  to  one  Smell. 

Macdonald  afterwards  went  abroad,  and  was  out  of  the 
jurisdiction  when  the  present  bill  was  filed.  The  bill 
which  was  brought  by  an  assignee  of  Smell,  prayed  an  ac- 
count of  the  arrears  of  the  two  annuities  of  £80  and  £75, 
and  that  the  same  might  be  paid  by  Macdonald;  and  that 
the  sums  due  to  the  plaintiff  under  the  will  of  the  testator, 
by  virtue  of  the  assignment,  might  be  paid  by  the  de- 
fendants, the  executors. 
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The  bill  prayed  a  subpcma  against  Macdonald  when      ^  lg^o« 
lie  should  come  -within  the  jurisdiction. 

It  appeared  fiom  the  answers  of  the  executors^  that  they 
had  notice  of  this  incombrance^  and  that  two  of  them  sub- 
sequently advanced  money  to  Macdonald^  upon  which  oc- 
casion a  deed  was  executed  by  the  lenders  which  recited 
the  former  security  to  Smell. 

Mr.  Parker  haying  opened  the  case  for  the  plaintiff, 

Mr.  Stuart  and  Mr.  HaUett,  for  the  defendant  Chambers^ 
insisted  that  the  cause  could  not  proceed  in  the  absence 
of  Macdonald  under  whom  the  plaintiff  claimed :  BroumeT^ 
Bbnmt  {a),  Lowry  v.  Fkdton  (&).  K  the  bill  made  a  case  of 
insolvency  on  the  part  of  the  executors,  or.  charged  that 
they  intended  to  waste  or  part  with  the  fimd  it  might  be 
otherwise.  In  tins  case  Macdonald  was  not  made  a  de- 
fendant, for  mtbpcena  was  prayed  against  him  only  when 
he  should  come  within  the  jurisdiction. 

Mr.  Girdlestone,  with  whom  was  Mr.  Lewis,  for  other 
defendants,  executors,  referred  to  a  case  before  the  Master 
of  the  Rolls,  in  which  an  annuity  was  granted  upon  the  secu- 
rity of  real  estate,  and^pon  a  bill  filed  against  the  trustee 
of  the  property  and  the  grantor,  for  payment  of  the  an- 
nuity; and  it  appearing  upon  the  hearing  of  the  cause, 
that  the  grantor  was  out  of  the  jurisdiction,  the  cause  was 
directed  to  stand  over. 

Mr.  Lovat  for  the  testator's  widow,  who  was  also  an  ex- 
ecutrix. 

Mr.  Parker,  in  reply,  commented  on  the  circumstance, 
that  the  executors  had  notice  of  the  incumbrance,  and 
that  two  of  them  had  recognised  it  by  deed. 

(a)  2  Rum.  &  M.  83.  (6)  9  Sim.  104. 
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1840.  ^  The  LoED  Chief  Babon.-^I  think  Hr.  Pttrker  is  jus- 
tified in  sayings  that,  firom  what  appears  on  the  answers  of 
the  executors^  it  was  not  to  be  expected  tha;t  they  shonld 
raise  this  olqeotion;  because  two  of  them>  by  the  deed 
which  they  thexnselTes  have  executed^  have  taken  the 
very  title  of  this  man  as  their  seeority*  There  is  no 
doubtj  however^  that^  according  to  the  practice  of  the 
Court,  he  ought  to  be  here,  and  the  cause  must  stand  over 
till  the  objection  is  remedied. 

I  am  a&aid  the  defendants  must  have  the  costs  of  the 
day ;  but  I  am  glad  to  find  they  are  limited.  The  objec- 
tion has  been  taken  by  five  Counsel  where  one  would  have 
been  enough. 

I^et  the  cause  stand  over  with  liberty  to  amend 
by  adding  parties. 


March  tth.        .  /      / 

A.  by  a  voiun>  A.T  the  time  of  the  marriage  of  George,  Earl  of  Pomfiret, 
conveyed  i^o     "^th  Miss  Browuj  he  was  seised  in  fee  of  two  undivided 

shares  in  cer- 
tain mines  to 

trustees  for  ninety-nine  years  If  A.  should  so  long  live,  in  trust  fbr  A.*s  brother-in-law  B.  dur- 
ing the  said  term  if  he  should  so  long  liVci  with  remainder  as  to  one  share  in  trust  for  A.'s  sister 
C,  and  as  to  the  other  share,  in  trusty  for  D.  the  son  of  B.  and  C,  to  hold  to  them  respectively 
for  the  residue  of  the  said  term  if  they  should  so  long  respeotively  live.  Upon  the  death  of  B., 
in  the  lifetime  of  A.,  C.  and  D.  entered  into  possession  of  their  resnective  shares.  A.  after- 
wards, by  a  deed  of  gift  executed  in  1826,  cbnveyed  all  his  remaining  interest  In  the  premises  to 
D.,  and  died  in  1$30.  After  A.'s  deat^  C,  continued  by  mistalie  in  possession  of  the  share 
which  had  been  settled  upon  her  until  her  death  in  1835.  In  1839,  D.,  upon  examination  of 
the  deed  of  1826  wliieh  nas  in  his  possession*  found  out  the  mistake,  and  be  immediately  filed 
his  bill  against  the  executors  of  C.  for  an  account  of  the  rents  and  profits  received  by  her  since 
the  death  of  A. : — Airlrf,  that  inasmuch  as  D.  had  been  guilty  of  laches  in  not  finding  out  the 
mistake  earlier,  by  the  means  ^hich  were  in  his  power,  he  was  entitled  to  an  account  only  for 
the  period  allowed  by  analogy  to  the  Sutute  of  timitations,  which  in  this  case  waa  six  years 
before  the  filing  of  the  bill,  and  an  additional  period  during  which  he  was  abroad. 

Where  the  rents  of  mines  are  reserved  by  means  of  payment  of  produce  in  spedei  the 
profits  will  be  considered  as  accruing  to  the  lessor  at  the  time  of  receiving  such  produce,  and 
not  at  the  time  of  the  sale  of  it ;  and  ^erefore  the  sUtute  will  run  from  the  time  of  such  receipt, 
and  not  from  the  time  of  such  sale. 

A  misapprehension  of  rights  under  a  deed,  not  arising  fVom  the  misconstruction  of  the 
deed,  is  a  misuke  in  (kct ;  and  consequently  relievable  in  equity. 

There  can  be  no  ouster  between  tenants  In  common  in  possession;  and  therefore  if  one 
takes  more  than  his  share  of  the  rentS|  the  only  remedy  is  account ;  either  by  action  under  the 
statute  of  Anne  or  by  bill  in  equity. 

In  Trover  the  Statute  of  LimiUtions  runs  from  the  time  of  conversion,  and  not  firom  the  time 
of  sale. 
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fturth  parts  of  oertain  kad  minea  in  Yorkshura^  ono  oUicor        I84a 
fimiih  part  belonging  to  hia  brother  Thomas  William^ 
afterwards  Earlof  Pomfret^  and  the  remaining  fourth  part 
being  settled  npon  his  sister^  Lady  Charlotte  Denya,  and 
her  husband^  Peter  Denys* 

By  indentures  of  leaae  and  release^  dated  the  32nd  and 
28rd  August^  1798^  being  the  marriage  settlement  of 
George^  Earl  of  Fomfret^  certain  manors  and  estates  in 
Northamptonshire,  of  which  he  was  seLaed,  together  with 
the  before»mentioned  two  shares  in  the  mines,  were  eon* 
yqred  to  trustees  to  the  use  of  Earl  George,  for  life,  with 
remainder  to  tnutees  for  the  term  of  150  years,  to  secure 
a  jointure  of  £2000  a-year  to  his  intended  wife,  with  t^ 
mainder  to  the  first  and  other  sons  of  the  marriage  in  tail 
male,  with  remainder  to  Earl  George  in  fest 

The  marriage  took  effect,  but  there  was  no  issuei  and 
ultimately  Earl  George  and  his  wife  were  separated  by 
divorce  ^  nn^nad  et  ihoro,  and  never  afterwards  lived  to« 
gather. 

After  the  separation,  certain  indenturoa  of  lease  and  re^ 
lease,  dated  the  21st  and  22nd  October,  1818,  were  cm* 
euted  between  George,  Earl  of  Fomfiret  of  the  first  part, 
Peter  Benys  and  Lady  Charlotte  Denys  his  wife  <tf  the 
second  part,  the  plaintiff  G^rge  William  Denys,  the  son 
of  the  said  Lady  Charlotte  Denys,  and  Iiady  £.  Denys,  his 
wife  of  the  third  part,  andW.  Baker  andW.  Manning  of  the 
fourth  part,  whereby,  after  reciting  the  marriage  settlement 
of  Earl  George— the  marriage--4;he  fkot  of  no  issue— *and 
the  separation,  and  further  reciting  that  Earl  Geoige  was 
desiious  of  settling  one  moiety  of  his  said  two  undifided 
shares  of  the  lead  mines^  and  also  the  Otiber  moisty,  ao  for 
as  he  had  power  to  settle  the  same,  to  such  estates  as  were 
thereinafter  mentioned;  it  was  witnessed  that  in  pur- 
suance of  such  his  desire,  and  in  consideration  of  hia 
friendihip  to  Peter  Denys,  and  his  affection  for  his 
aster  Lady  Charlotte  Denys  and  her  children,  he,  Bsrl 


4i  IBQUITT  CASES  IK  THK 

184a.  George  granted  and  released  all  that  Us  one  nndmded 
DiNTB  moiety  or  half-part^  or  two  undivided  fourth  parts  or  shares 
Shuckburoh*  ^^^^^  ^^  ^^^^  mines  to  the  said  Baker  and  Manning,  to 
hold  to  them,  their  executors,  administrators,  and  assigns, 
for  the  term  of  ninety-nine  years,  to  commence  from  the 
date  of  the  lease,  if  he  the  said  Earl  Oeoi^e  should  so  long 
live,  upon  trust,  to  permit  the  said  Peter  Denys  and  his  as-^ 
signs  to  receiye  the  rents,  issues,  and  profits  thereof  for 
the  said  term,  determinable  as  aforesaid,  if  he  should  sa 
long  live;  and  after  the  decease  of  the  said  Peter  Denys, 
upon  trust,  as  to  one  of  the  said  two  undivided  fourths 
or  shares,  to  permit  the  said  Lady  Charlotte  Denys  and 
her  assigns  to  receive  the  rents,  issues,  and  profits  thereof 
for  the  residue  of  the  said  term  of  years  determinable 
as  aforesaid,  if  she  should  so  long  live,  and  after  her 
decease,  if  she  should  die  during  the  said  term,  in  trust 
for  the  said  Earl  George,  his  executors,  administrators, 
and  assigns  for  the  residue  of  the  said  term;  and  as  to  the 
other  of  the  said  two  undivided  fourth  parts,  upon  trust  to 
permit  the  plaintiff  Denys  and  his  assigns  to  receive  the 
rents,  issues,  and  profits  thereof  during  the  residue  of  the 
said  term  determinable  as  aforesaid,  if  he  should  so  long 
live,  and  after  his  decease,  if  he  should  die  during  the  said 
term,  upon  trust,  for  such  persons  and  for  such  estates  as 
therein  mentioned.  And  by  the  same  indenture  of  re^ 
lease.  Earl  George  granted  and  released  the  last-mentioned 
imdivided  fourth  part,  subject  to  the  said  indenture  of  set- 
tlement to  the  use  of  the  said  Peter  Denys  and  lus  assigns 
during  his  life,  with  remainder  to  the  use  of  trustees,  in 
trust  to  preserve  the  contingent  remainders,  with  re^ 
mainder  to  the  plaintiff  for  lus  life,  with  diyers  remainders 
over. 

Peter  Denys  died  on  the  27th  June,  1816.  Upon  his 
death  Lady  Charlotte  Denys  entered  upon  her  original 
fourth  share;  and,  also,  upon  that  which  had  been  settled 
upon  her  by  Earl  George.     The  plaintiff  also  entered 
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upon  the  one-fourth  share  which  had  been  settled  upon      ^1840^ 
him  upon  the  decease  of  his  father.  Dsnys 

By  indentures  of  lease  and  release^  dated  in  May^  1826^  shucuukoili 
(being  a  conveyance  by  way  of  gift  in  consideration  of  na- 
tural affection).  Earl  Gteorge  conveyed  all  hii  reversionary 
interest  in  the  share  which  he  had  settled  upon  Lady 
Charlotte  Denys  to  the  plaintiff  for  his  life. 
.  Oeorge,  Earl  of  Fomfret,  died  on  the  7th  April,  1830^ 
and  neither  Lady  Charlotte  Denys  nor,  as  it  appeared,  the 
plaintiff  having  any  conception  that  Lady  Charlotte's  in- 
terest in  the  share  settled  upon  her  by  her  brother,  deter* 
mined  on  his  death,  she  continued  in  possession  of  that 
share  as  well  as  of  her  origiaal  share  until  her  death  on 
the  17th  November,  1835. 

It  appeared  that  the  plaintiff  went  abroad  on  or  about 
the  9th  August,  1832,  and  that  he  remained  abroad  till 
the  5th  April,  1836. 

Li  1839  Mr.  Martineau,  the  plaintiff's  solicitor,  upon 
examining  the  deeds  relating  to  the  property,  discovered 
that  the  plaintiff  was  entitled  to  the  settled  share  of  Lady 
Charlotte  Denys,  inmiediately  npon  the  decease  of  Earl 
George.  He  immediately  communicated  his  discovery  to 
the  executors  of  Lady  Charlotte  Denys  and  their  solicitorsy 
and  npon  applying  for  the  whole  arrears  of  profits  of  that 
share  from  the  death  of  Earl  George,  he  received  for 
snswCT,  that  the  executors  were  willing  to  account  for  all 
profits  within  the  six  years  preceding  the  demand,  subject  , 
to  the  jointure  of  the  Dowager  Countess  of  Pomfiret ;  but 
they  denied  the  plaintiff's  title  to  any  arrears  beyond  that 
period. 

The  plaintiff,  therefore,  now  brought  his  bill  against  the 
executors  of  Lady  Charlotte  Denys  and  other  parties, 
praying  an  account  and  payment  of  the  profits  which  had 
been  received  by  Lady  Charlotte  in  respect  of  the  share 
comprised  in  the  deed  of  May,  1826,  since  the  death  of 
George,  Earl  of  Fomfret,  or  at  all  events  since  the  9th 
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184a.  George  granted  and  released  all  tliat  Us  one  nndiTided 
j)Bif T8  moiety  or  half-part^  or  two  undiyided  fourth  parts  or  shares 
Shuckburgh.  ^^  *^®  ^^  ^®*^  mines  to  the  said  Baker  and  Mannings  to 
hold  to  them^  their  executors^  administrators^  and  assigns, 
for  the  term  of  ninety-nine  years,  to  commence  from  the 
date  of  the  lease,  if  he  the  said  Earl  Oeoi^e  should  so  long 
live,  upon  trust,  to  permit  the  said  Peter  Denys  and  his  as-^ 
signs  to  receive  the  rents,  issues,  and  profits  thereof  for 
the  said  term,  determinable  as  aforesaid,  if  he  should  so 
long  liye;  and  after  the  decease  of  the  said  Peter  Denys, 
upon  trust,  as  to  one  of  the  said  two  undivided  fourths 
or  shares,  to  permit  the  said  Lady  Charlotte  Denys  and 
her  assigns  to  receive  the  rents,  issues,  and  profits  thereof 
for  the  residue  of  the  said  term  of  years  determinable 
as  aforesaid,  if  she  should  so  long  live,  and  after  her 
decease,  if  she  should  die  during  the  said  term,  in  trust 
for  the  said  Earl  Geoi^e,  his  executors,  administrators, 
and  assigns  for  the  residue  of  the  said  term;  and  as  to  the 
other  of  the  said  two  undivided  fourth  parts,  upon  trust  to 
permit  the  plaintiff  Denys  and  his  assigns  to  receive  the 
rents,  issues,  and  profits  thereof  during  the  residue  of  the 
said  term  determinable  as  aforesaid,  if  he  should  so  long 
live,  and  after  his  decease,  if  he  should  die  during  the  said 
term,  upon  trust,  for  such  persons  and  for  such  estates  as 
therein  mentioned.  And  by  the  same  indenture  of  re^ 
lease.  Earl  George  granted  and  released  the  last-mentioned 
imdivided  fourth  part,  subject  to  the  said  indenture  of  set- 
tlement to  the  use  of  the  said  Peter  Denys  and  his  assigns 
during  his  life,  with  remainder  to  the  use  of  trustees,  in 
trust  to  preserve  the  contingent  remainders,  with  re^ 
mainder  to  the  plaintiff  for  lus  life,  with  divers  remainders 
over. 

Peter  Denys  died  on  the  27th  June,  1816.  Upon  his 
death  Lady  Charlotte  Denys  entered  upon  her  original 
fourth  share;  and,  also,  upon  that  which  had  been  settled 
upon  her  by  Earl  George.     The  plaintiff  also  entered 
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Epon  the  one-fourth  share  which  had  been  settled  upon        1840. 
him  upon  the  decease  of  his  father.  Djinys 

By  indentures  of  lease  and  release^  dated  in  May,  1826^  SHucijiu»oft| 
(being  a  conveyance  by  way  of  gift  in  consideration  of  na* 
tural  affection).  Earl  G^rge  oonveyed  all  his  reversionary 
interest  in  the  share  which  he  had  settled  upon  Lady 
Charlotte  Denys  to  the  plaintiff  for  his  life. 
.  George,  Earl  of  Fomfret,  died  on  the  7th  April,  1830^ 
and  neither  Lady  Charlotte  Denys  nor,  as  it  appeared,  the 
plaintiff  having  any  conception  that  Lady  Charlotte^s  in- 
terest in  the  share  settled  upon  her  by  her  brother,  deter« 
mined  on  his  death,  she  continued  in  possession  of  that 
share  as  well  as  of  her  original  share  until  her  death  on 
the  17th  November,  1835. 

It  appeared  that  the  plaintiff  went  abroad  on  or  about 
the  9th  August,  1832,  and  that  he  remained  abroad  till 
the  5th  April,  1836. 

Li  1839  Mr.  Martineau,  the  plaintiff's  solicitor,  upon 
examining  the  deeds  relating  to  the  property,  discovered 
that  the  plaintiff  was  entitled  to  the  settled  share  of  Lady 
Charlotte  Denys,  inmiediately  upon  the  decease  of  Earl 
Geoige.  He  immediatdy  communicated  his  discovery  to 
the  executors  of  Lady  Charlotte  Denys  and  their  solicitorsy 
and  upon  applying  for  the  whole  arrears  of  profits  of  that 
share  from  the  death  of  Earl  George,  he  received  for 
answer,  that  the  executors  were  willing  to  account  for  all 
profits  within  the  six  years  preceding  the  demand,  subject  , 
to  the  jointure  of  the  Dowager  Countess  of  Pomfiret ;  but 
they  denied  the  plaintiff's  title  to  any  arrears  beyond  that 
period. 

The  plaintiff,  therefore,  now  brought  his  biU  against  the 
executors  of  Lady  Charlotte  Denys  and  other  parties, 
praying  an  account  and  payment  of  the  profits  which  had 
been  received  by  Lady  Charlotte  in  respect  of  the  share 
comprised  in  the  deed  of  May,  1826,  since  the  death  of 
George,  Earl  of  Pomfiret,  or  at  all  events  since  the  9th 
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I84(]f.  Buhmit  that  this  is  a  mistake  of  &ct.  Both  partiea  knew 
Dbmtb  ^^^  '^^^  plaintiff  was  entitled  after  Lady  Charlotte^s  death. 
ffBucKBUROA  ^®  mistake  was  as  to  the  duration  of  her  interest.  If  it 
had  been  a  question  on  the  deed,  how  long  her  interest 
was  to  continue^  it  might  be  a  mistake  of  law;  but  not 
where  there  was  a  mere  slip  or  omission  to  assert  an  in- 
diBputable  rights  Naylor  y.  Winch  {a).  [Alderson,  B. — 
You  say  it  is  a  mistake  of  fSact  as  to  what  i&  contained  in 
the  deed.]  It  is  a  mistake  as  to  the  duration  of  her  in- 
terest. Brooksbank  y.  Smith  is  a  stronger  case  than  this ; 
for  there  the  plaintiff  was  the  party  to  look  into  the  deed ; 
here.  Lady  Charlotte  was  the  party  to  do  so.  The  omis- 
sion was  her  act.  The  plaintiff  was  guilty  of  no  laches. 
Brooksbank  v.  Smith  is  supported  by  Randall  v.  Erring^ 
t(m{b).  . 

Supposing  the  statute  applies,  it  is  to  be  considered  to 
what  produce  it  applies.  It  can  only  apply  to  the  money 
received  by  Lady  Charlotte,  antecedently  to  the  9th  Au- 
gust, 1832,  when  the  plaintiff  went  abroad.  AU  the  money 
received  afterwards  she  was  Uable  to  refund.  The  moment 
she  sold  the  lead,  and  not  till  then,  she  was  liable  in  an 
action  for  money  had  and  received.  It  is  material,  there- 
fore, to  see  what  sales  took  place  after  the  9th  August, 
1882.  [Aldersan,  B.— The  difficulty  as  to  that  is,  that 
when  taken  by  Lady  Charlotte,  the  lead  was  yours.  Her 
disposal  of  it  made  her  liable  in  trover.  K  she  sold  the 
lead  and  received  the  produce,  you  might  have  waived  the 
tort,  and  brought  an  action  for  money  had  and  received* 
But  then  the  Statute  of  Limitations  runs  from  the  con- 
version, and  not  from  the  time  of  receiving  the  money. 
That  has  been  decided.]  In  Collins  v.  Ease  (c),  the  Court 
held  that  the  statute  ran  from  the  sale ;  and  yet  the  party 
might  have  maintained  trespass  on  the  seizure.  Here  the 
conversion  was  not  complete  till  the  sale.  Before  she  sold, 

(a)  1  Sim.  dc  Sta.  665.    (b)  10  Vei.  423,  426.  (c)  6  Mee.  &  W.  194. 
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every  thing  that  was  done  was  the  common  mistake  of  all.        1840, 


DBNT8 


liittlefair  was  the  common  agent  of  all.     [Alderson,  B. — 
Did  he  not  sell  the  lead?    If  not,  it  was  marked  by  him.  t. 

"Whenever  she  received  it  with  her  own  mark,  she  con-  S°^^*'" 
verted  it.]  At  all  events.  Lady  Charlotte  was  in  the  situ- 
ation of  a  tenant  in  common,  taking  more  than  she  was 
entitled  to  as  against  the  other  tenant  in  common.  Be- 
fore the  statutes  of  William  or  Anne,  tenants  in  common 
could  not  bring  actions  against  their  co-tenants.  There- 
fore, the  statute  of  James  did  not  apply  to  their  case. 

Mr.  WUcoek  for  the  parties  claiming  under  Earl  Thomas 
William. 

Mr.M.A.Shee  for  Earl  George  William,  contended 
that  his  client  had  a  lien  on  the  rents,  now  claimed;  and 
referred  to  Si$nond  y.  Hibbert  (a). 

Mr.  Stuart  and  Mr.  Parry  for  the  defendants,  the  exe- 
cutors of  Lady  Charlotte  Denys. — ^The  plaintiff  says  he  is 
entitled  to  treat  Lady  Charlotte  as  his  agent,  in  receiving 
the  rents  and  profits  of  this  share ;  and  he  alleges,  that 
both  she  and  himself,  in  regard  to  her  receipt  of  these 
rents,  acted  under  a  mistake.  Lx  the  argument  on  the  other 
aide,  it  is  assumed  that  he  was  as  ignorant  on  this  point  as 
she ;  but  it  is  impossible  to  assume  this  consistently  with 
the  statements  in  the  bill.  He  states  by  his  bill,  that  he 
was  ignorant  of,  or  imperfectly  acquainted  with,  the  provi- 
■ions  of  the  deed  of  1818 ;  but  he  does  not  pretend  to  forget 
the  deed  of  1826,  which  gives  him  title.  That  deed  is  a  gift 
in  terms,  of  the  rents  and  profits  to  the  plaintiff,  not  from 
the  death  of  Lady  Charlotte  Denys,  but  from  that  of  the 
donor,  his  uncle.  Considering,  therefore,  that  he  is  a  vo- 
lunteer, the  object  of  the  bounty  of  his  uncle^  that  the 

(a)  1  Ru88.  &  M.  719. 
VOL.  IV.  E  BQ.  EX, 
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1840.  question  is  between  him  and  his  mother's  executors^  and 
Dbnts  ^^^  ^^  <^^  ^^  mother  have  acted  on  the  footing  of  the 
SaucxBURo  Arrangement  which  he  now  seeks  to  disturb^  it  wonld  be 
gttng  too  far  to  say  that  such  a  party^  under  such  drcnm- 
stances^  is  entitled  to  maintain  this  bin.  Supposing^ 
how0v<»^  such  a  bill  to  be  maintainable^  his  kches  has 
been  such  as  to  deprive  him  of  any  right  to  an  account 
beyond  the  time  of  filing  it.  Puttenef  v.  fVarren  {a), 
Hambly  y.  TrM  {b),  Pettiwardy.  PreBdott  {e).  What  right 
had  he  to  sleep  on  his  possession^  with  this  deed  in  his 
drawer?  He  had  the  means  of  knowledge,  and  could  as 
well  have  filed  his  bill  in  his  motiier^s  lifetime^  The 
Court,  therefore,  will  limit  the  account  to  the  least  pos- 
sible time.  Bowes  v.  East  London  Water  Works  (d),  Ed- 
wards V.  Morgan  (e),  Atcherley  r.  Eoe  (g).  Upon  the  sub- 
ject of  acquiescence,  the  stat.  8  ft  4  WiU.  4,  c.  27,  s.  27,  is 
in  point. 

But,  in  truth,  this  bill  is  not  sustainable  on  the  footing 
of  agency  in  Lady  Charlotte  Denys.  K  she  were  alive, 
would  it  be  any  other  than  the  common  case  of  adrerse 
possessidn?  What  is  the  meaning  of  asking  for  an  ao^ 
count  ci  the  rents  and  profits?  If  the  plaintiff  had 
brought  trespass  for  mesne  profits,  would  the  account  be 
difiS^ent  from  this?  \Alderson,  B. — One  tenant  in  com^ 
men  cannot  hold  adversely  to  another.]  Admitting  tiie 
law  to  have  been  so  originally,  it  is  cured  by  the  Ift&i 
section  of  stat.  2  &  8  ffUL  4,  <^.  27  (A).  But  it  is  sub- 
mitted, that,  in  any  view  of  liie  case,  l^s  is  a  mere  legal 
claim,  and  the  bill  ought  to  be  dismissed.  One  of  several 
co-tenants  can,  even  after  entry,  gain  an  adverse  posses^ 
sion;  as,  for  instance,  if  they  come  in  under  an  arrange- 
ment for  a  time,  and  the  time  expires,  and  one  of  the  par^ 

(a)  6  Veg.  73.  («)  13  Price,  782. 

(6)  Cowp.  371.  (sf)  5  Ves.  565. 

(c)  7  Ves.  541,  (h)  But  see  Ante,  Vol.  3,  p.  621 . 

(d)  3  Madd.  384. 
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ties  holdB  o¥er :  Doe  t.  Pro9$er  {a).  The  question  is,  wlie* 
ther  Lady  Charlotte  Denys's  possession,  after  the  death 
cf  Lofd  Pomtet,  was  not  an  adverse  holding*  {Jlderwn, 
B. — ^It  is  not  a  question  of  possession.  It  is  the  case  of  an 
estate,  of  whieh  the  rents  are  in  the  possession  of  A.B., 
an  agent,  who  has  given  her  too  nrach.]  Then  the  plains 
tiff's  remedy  is  agamst  him  for  the  wrong,  and  his  remedy 
ii  at  law.  But  he  pnts  his  case,  not  <m  tiiat  ground,  but 
on  the  ground  of  possession  by  mistake.  We  say,  on  the 
other  hand,  die  possession  was  adverse,  and  that  he  has  bis 
remedy  st  law  for  mesne  pro6t8.  {Aldenon^  B. — He  can 
have  no  action  for  mesne  profits.]  If  she  were  alive,  he 
could  have  brought  ejectment.  [AldenMf  B.  —  Then  he 
could  have  got  mesne  profits.]  Does  it  make  any  difference 
that  she  vaeates  possession  by  deatii  ?  [Alderwr^  B. — ^You 
may  take  it  as  dear,  that  both  parties  treated  the  {hto*- 
perty  as  hers.  Ton  cannot  say  she  took  it,  in  order  to  put 
the  plaintiff  out  of  what  he  had  a  right  to.  The  mere 
ftct  of  her  taking  tiie  profits  is  no  erid^ioe  of  adverse 
possession :  you  must  also  shew  that  she  denied  the  plains 
tiff's  right  to  them.]  Supposing  we  are  wrong  on  the 
question  <tf  adverse  possession,  still  tiie  Statute  of  Limitar 
tions  applies. 

Mr.  8impiin»(m,  in  reply. — The  plaintiff  has  a  right  to 
an  account,  both  on  grounds  of  general  equity  and  on  the 
statute  of  Anne  (6).  Here  it  is  impossible  to  say  these 
was  any  ouster,  or  any  holding  equivalent  to  ouster.  [Air- 
darmm^  B. — ^I  do  not  see  how  there  can  be  any  ouster 
while  tiie  tenants  in  common  are  in  possession.  If  one 
takes  more  than  his  share  of  the  rents,  that  is  the  subject 
of  account.]  Then  the  only  question  is  as  to  time;  and 
that  is  not  affected  by  the  stat.8ft4  WiUA,Q.27. 

Aldibson,  B. — ^I  took  time  to  consider  this  case,  inti-  Uwrek  6ih* 

(a)  Cowp.  217.  {h)  8  Ann.  c.  14. 

s2 
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1840.  mating^  however^  at  the  heazing^  that  I  thot^ht  some 
Dents  accoimt  most  be  directed  to  be  taken^  and  that  the  only 
question  was^  from  what  period  such  account'  should  com- 
mence. 

Upon  fiill  consideration^  I  adhere  to  that  opinion.  It 
seems  to  me  quite  dear^  that  Lady  CSharlotte  DenySj 
against  whose  personal  representatives  this  bill  has  been 
filed^  took  an  interest  imder  the  conveyance  of  1813,  which 
expired  as  to  one-fourth  of  the  mines  in  question,  upon  the 
death  of  her  brother.  Earl  George;  and  that  she,  not- 
withstanding, continued  to  receive  th6  profits  arising  both 
from  that  one-fourth  which  she  held  in  her  own  rights 
and  the  one-fourth  the  interest  in  which  had  thus  ceased; 
while,  on  the  contrary,  the  plaintiff.  Sir  George  Denys, 
continued  to  receive,  as  before,  the  profits  arising  from 
one-fourth,  being  all  the  while  entitled  to  those  of  the 
one-fourth  which  his  mother  was  receiving.  .  All  this  was 
done  bond  fide  without  any  fraud,  and  I  think  without  any 
arrangement  between  them,  under  a  misapprehension  of 
their  respective  rights.  It  is  said,  that  this  was  an  ad- 
verse possession  of  the  one-fourth  share  by  Lady  Char- 
lotte ;  but  I  do  not  think  that  it  was  so>  unless  it  can  be 
contended  that  every  tenant  in  common  receiving  more 
than  his  share,  must  be  considered  as  in  adverse  posses- 
sion of  the  surplus  so  received  by  him.  This  cannot  be 
maintained  with  propriety;  and  this  is  only  that  case. 
Both  Lady  Charlotte  and  the  plaintiff  had  a  right  to  re- 
ceive, and  did  during  all  the  time  receive,  a  share  in  these 
rents  and  profits,  as  tenants  in  common.  Then  this  seems 
to  me  to  fall  expressly  within  the  statute  of  Anne,  which 
gives  in  such  cases  an  action  of  account  against  the  co- 
tenant  in  common  who  has  received  more  than  his  share. 
And  I  apprehend,  that  where  an  action  of  account  will 
lie,  a  bQl  for  an  accoimt  may  be  sustained.  I  am,  there- 
fore, of  opinion  that  the  plaintiff  is  entitled  to  an  account. 
And  I  shall  now  proceed  to  consider  from  what  time  such 
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account  ought  to  go.  The  plaintiff  contends^  that  he  has 
established  that  this  receipt  has  been  by  mistake  of  fact, 
and  that  this  is  on  the  same  footing  as  frauds  and  pre- 
vents the  operation,  if  made  out,  of  the  Statute  of  Limita- 
tions; which  in  equity  is  adopted  as  a  gnide^  but  is  not  at 
law  binding  on  the  Court.  I  agree  id  that  conclusion,  if 
the  drcumstances  of  the  case  warrant  it.  But  her^  it 
seems  to  me,  that  the  plaintiff  had  the  means,  with  pro- 
per diligence,  of  removing  the  misapprehension  of  tact 
under  which  I  think  he  did  labour.  He  had  in  lus  power 
the  deed  on  which  the  question  turns ;  and,  although  it  is 
perhaps  rather  obscurely  worded,  still  I  think  he  has 
allowed  too  much  time  to  elapse  not  to  be  fiiirly  con- 
sidered as  guilty  a!  some  negligence;  and  a  Court  i^ 
Equity,  unless  the  mistake  be  clear,  and  the  party  be 
without  blame  or  neglect  in  not  having  discovered  it  ear- 
Uer,  ought,  in  the  exercise  of  a  sound  discretion,  to  adopt 
the  rule  given  by  the  statute  law  as  its  guide.  That  is 
what  I  shall  do  here.  At  law.  Sir  George  Denys  would  be 
barred  firom  recovering  all  sums  received  more  than  six 
years  before  fihng  Us  bill,  had  he  not  been  absent  firom 
England,  and  within  one  of  the  exceptions  of  the  statute. 
But  he  went  abroad,  and  so  continued  from  1832  to  the 
death  of  Lady  Charlotte.  I  think,  therefore,  that  the 
account  must  go  as  £Eur  back  as  his  departure  from  Eng- 
land, and  that  the  Master  should  take  an  account  of  all 
sums  received  after  that  time  by  Lady  Charlotte. 

It  appears  from  the  facts  of  the  case,  that  the  mode  of 
taking  the  profits  was  by  assigning  certain  portions  of  the 
lead  to  the  respective  tenants  in  common.  From  the  mo- 
ment each  tenant  in  common  took  possession  of  their  re- 
spective shares,  the  receipt  of  the  rents  seems  to  me  to 
have  taken  place.  I  think  it  immaterial,  therefore,  at  what 
time  Lady  Charlotte  actually  received  the  money  for  the 
sale  of  the  lead^  if  she  took  possession  of  it  by  any  distinct 
act  before.    I  mention  this  my  opinion,  for  the  assistance 
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1840^  of  the  Master^  bnt  I  do  not  tbink  it  necessary  to  give  any 
special  direction^  in  my  decree^  to  that  effect^  nnless  the 
paities  wish  it. 

As  to  the  claims  of  Lord  Pomfiret  the  inftnt^  and  the 
executors  of  Earl  Thomas  William^  for  contribution  in  re* 
spect  of  this  share^  I  mean  not  at  present  to  decide  on  them^ 
though  I  entertain  a  strong  opinion  that  they  cannot  be 
entered  into  in  this  suit.  It  seems  to  me  that  these  Bxe 
mere  personal  claims^  and  that  they  will  be  equally  capable 
of  being  enforced^  whether  the  representatives  of  Lady 
CSharlotte  retain^  or  the  plaintiff  recoy^,  the  arrears  of  ih.0 
one-fourth  of  the  mines  in  question.  If  these  parties 
think  they  can  make  anything  of  those  claims^  it  will^  how- 
eyer,  be  open  for  them  so  to  do  on  further  directions. 
For  that  period  also,  I  reserre  the  question  of  the  costs. 

See  Duki  o/BoUon  ▼.  Dimu,  Pie.  Ch.  51& 


The  Queen  v.  Chambers. 

Ineqiiityui  JLhE  defendant  in  this  case  had  taken  the  benefit  of  the 
^^^ho^gh*  Insolvent  Act,  having  previously  deposited  the  title  deeds  of 
be  wUhoi^V  ^^  ^^^  estate  with  his  bankers,  as  a  security  for  monies 
morandum^wiu  advanced  by  them,  bnt  no  writt^i  memorandum  had  been 

be  allowed  hit  •■,,,  rm  •ii^ii^ 

cotu  a«  agaiof  t  executed  by  him.  The  estates  were  seized  and  sold  by  the 
the  iMoWcnt  "^  Crown  under  an  extent,  and  the  proceeds  of  the  sale  were 

mortgagor.  paid  i^to  Court. 

The  Crown  having  waived  all  claim  to  costs,  and  the 
residue  being  considerably  more  than  suffident  to  satisfy 
the  debt  due  to  the  bankers,  a  question  arose  as  to  the 
mortgagee's  right  to  have  costs  allowed  against  tiie  in- 
solvent's estate. 

Mr.  Denman  Whaikyj  on  behalf  of  the  insolvent's  as- 
rignees,  submitted,  that  as  there  was  no  wiitt^i  memo- 
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laadiim  of  depont,  no  coita  could  be  allowed  by  analogy        iMa 
to  the  role  in  bankruptcy.  Tm  qubbn 


Mr.  Tmered  for  the  Crown, 

The  LoBD  Chixv  Baxon  held  the  mortgageei  entitled 
to  their  costs^  atating  hia  nnwillingnesa  to  extend  the  rule 
in  bankruptcy  to  any  case  to  which  it  had  not  already  been 
applied. 

See  Comutt  t.  ffartRe,  Ante,  Vol.  3,  p.  582. 


Chambbai* 


Undi 


Ex  parte  the  Cobfoeation  op  Htthb — ^In  the  matter  of 
the  Public  Fobtification  Acts. 
Before  Pabkb^  B.^  Aldbbson^  B.^  and  Rolfe^  B. 

>EB  the  atatntea  of  48  Oeo.  S,  c.  55^  and  44  Geo.  S,  Where  money, 

c.  95^  hia  Miyeaty  waa  enabled,  upon  giving  due  compenaa*  |^^  ^^oTcoL 

Hon,  to  purchaae  and  take  anylanda  or  hereditamenta  ne«  P^'*^'°°  ^*!^^ 

oeaaaiy  for  the  erecting  of  fortifications^  batteriea^  linea,  and  into  Court  un- 

other  military  worka  and  buildings  necessary  for  the  pub-  puUament'au- 

he  aervice,in  defence  of  the  realm.  2^^"\?^e 

By  the  4th  aection  of  the  latter  act,  bodies  politic  or  rach  order  con^ 

,  ceming  it,  for 

corporate,  trustees,  tenants  for  life  or  in  tail,  and  other  in*  the  benefit  of 

capacitated  persons,  are  enabled  to  contract  with  the  Gene*  lerefte^  m'''" 

ral  OflScer  appointed  for  that  purpose,  either  for  the  abso-  *f„k  fii'h' u" 

lute  sale  of  lands,  or  for  the  grant  of  any  lease  for  the  pur*  not  competent 

.  for  the  Court, 

posea  of  the  act,  and  to  convey  or  demise  to  the  General  since  the  stat. 

Officer  accordingly.    And  by  subsequent  sections  provi-  ^76^^92,*' 

stons  are  made  for  ascertaining  the  amount  of  compensa*  (|^®  ^t°on^ 

tion  through  the  medium  of  a  jury.  ActVto  order 

By  the  12th  section,  it  is  amongst  other  things  enacted,  money'to  be 

that  where  any  money  or  other  consideration  shall  have  chat^of^wr- 

been  or  shall  be  agreed,  or  shall  have  been  or  shall  be  pontion  debts 

accruing  since 
the  passing  of 

that  act.    The  di^idendi  onW  can  be  applied  for  that  purpose.    The  tnuts  of  the  Municipal 

Corporation  Act  are  applicable  to  person^  as  well  as  real  estate^ 
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1840.  found  by  the  verdict  of  any  jury,  to  be  paid  or  given  for 
Ex  parte  the  absolute  purchase  of  any  lands  or  hereditaments  taken 
^AtiwTof  ^y  virtue  of  this  act,  belonging  to  any  such  body,  or  other 
Htthe.  person  or  persons  under  any  disability  or  incapacity,  or 
not  having  the  absolute  interest  therein,  the  same  shall  be 
paid  or  transferred  by  the  treasurer,  accountant,  or  other 
proper  officer  for  the  time  being  of  the  office  or  depart- 
ment, for  the  use  of  which  such  lands  or  hereditaments 
shall  be  taken,  into  the  hands,  or  into  the  name  of  the  De« 
puty  Remembrancer  of  his  Majesty's  Court  of  Exchequer, 
for  the  use  and  benefit  of  the  owners  and  proprietors  of 
such  lands  or  hereditaments,  who  is  thereby  authorized 
and  required  to  receive  or  accept,  and  to  give  a  discharge 
for  the  same;  and  upon  the  acceptation  or  receipt  thereof, 
to  sign  a  certificate  to  the  Barons  or  Judges  of  the  said 
Court  of  Exchequer,  under  his  hand,  signifying  that  such 
money  or  other  consideration  was  received  by  him  in  pur- 
suance of  this  act,  for  the  use  and  benefit  of  such  owners  ot 
proprietors  who  shall  be  named  and  described  in  such  cer- 
tificate, and  the  said  certificate  shall  be  filed  6r  deposited 
in  the  said  Court  of  Exchequer,  &c.;  and  the  Dejputy  Re- 
membrancer is  thereby  required,  upon  receipt  of  any  such 
sum  or  sums  of  money  as  aforesaid,  to  pay  the  same  into 
the  Bank  of  England,  and  immediately  upon  the  filing  or 
depositing  of' such  certificate,  the  said  lands  or  heredita- 
ments shall  be  and  become  vested  in  the  General  Officer 
or  other  person  marking  out  the  same  for  the  public  ser- 
vice, to  the  use  of  his  Majesty,  his  heirs  and  successors. 

The  18th  section  empowers  the  Barons  or  Judges  of  the 
Court  of  Exchequer,  or  any  two  or  more  of  them,  in  a 
summary  way  tipon  motion,  or  by  petition,  for  and  on  be- 
half of  any  person  or  persons  interested  in  or  entitled  to 
the  benefit  of  the  money  so  paid  to  and  received  by  the 
Deputy  Remembrancer,  or  the  interest  or  produce  thereof, 
and  upon  reading  the  certificate,  directed  to  be  signed  by 
the  Deputy  Remembrancer,  concerning  the  same  as  afore- 
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said^  and  Teceiving  such  further  satiafaction  as  they  shall        1840. 
think  necessary^  to  make  and  pronounce  such  orders  and      es  parte 
directions  for  paying  the  said  money  or  any  part  of  the    ^i^^iokTof" 
same^  or  for  placing  out  such  part  thereof  as  shall  be  prin-       Htths. 
dpal  in  the  public  funds^  or  upon  Govemment  or  real  se« 
cnrities^  and  for  payment  of  the  dividends  or  interest  there* 
of^  or  any  part  thereof^  to  the  respectiye  persons  entitled  to 
receive  the  same^  or  for  laying  out  the  principal  or  any  part 
thereof  in  the  purchase  of  other  lands  or  hereditaments^ 
to  be  conveyed  and  settled  to  the  same  uses^  trusts,  in- 
tents, and  purposes  as  the  said  lands  and  hereditaments  so 
taken,  stood  settled  at  the  time  of  the  payment  of  such  money 
aa  aforesaid,  as  near  as  the  same  can  be  done,  or  otherwise 
concerning  the  disposing  of  the  said  money,  and  any  part 
thereof,  and  the  interest  of  the  same  or  any  part  thereof^ 
for  the  benefit  of  the  person  and  persons  entitled  to  and 
interested  in  the  same  respectively,  or  for  appointing 
any  person  or  persons  to  be  trustee  or  trustees  for  all  or 
any  of  such  purposes  [aa  the  said  Court  shall  think  just 
and  reasonable. 

Soon  after  the  passing  of  these  acts  the  Corporation  of 
Hythe  sold  a  part  of  their  lands  to  the  Government  for  the 
purpose  of  erecting  Martello  Towers.  The  purchase-money 
was  paid  into  the  Bank  pursuant  to  the  act,  and  was  ulti- 
mately invested  in  the  purchase  of  834/.  lis.  2d.,  SI.  per 
cent  annuities.  The  Corporation  at  the  same  time  received 
a  certificate  firom  the  Deputy  Remembrancer,  dated  in  1803, 
to  the  effect  that  the  money  had  been  paid  into  the  Bank^ 
subject  to  the  orders  of  the  Court,  to  the  intent  that  it 
might  be  laid  out  in  the  funds  or  on  land  for,  the  benefit 
of  the  parties  entitled  thereto,  as  this  Court  should  think  fit. 

The  Corporation  from  time  to  time  received  the  dividends 
of  the  money  so  invested;  and  in  1836,  having  occasion  for 
certain  sums  for  the  payment  of  debts,  they  obtained  an 
order,  dated  in  June  of  that  year,  for  the  payment  to  them 
of  a  part  of  the  principal  money  so  invested;  the  order  at 
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1840. 


Ss  parU 
The  Corpo« 

RATION  OF 

Httbb. 


file  same  time  directing  that  the  dividends  of  the  residue 
should  be  paid  to  the  treasurer  of  the  Corporation  for  the 
time  being. 

A  petition  nvas  afterwards  presented  by  the  Corporation 
praying  for  the  sale  of  a  farther  part  of  the  stocky  for  the 
purpose  of  enabling  them  to  pay  several  debts  mentioned 
in  the  schedule  to  their  petition^  which  had  been  incnrred 
since  the  year  1835^  including  the  Mayor's  salary.  Upon 
the  first  presentment  of  the  petition  the  Court  eoEpressed 
some  doubt  whether  the  relief  sought  could  be  granted 
consistently  with  the  provisions  of  the  Municipal  Corpora- 
tion Act^  (a)^  which  received  the  Royal  Assent  on  the  \9Qk 
Sept.  18S5;  and  the  case]  was  ordered  to  stand  over  for 
further  argument. 


(a)  By  the  stat  5  &  6  Will.  4, 
c.  70y  B.  92,  it  is  enacted,  "  That 
after  the  election  of  the  treasurer 
in  any  borough^  the  rents  and  pro- 
fits of  all  hereditaments,  and  the 
interest,  dividends,  and  annual  pro- 
ceeds of  all  monies,  dues,  chattels, 
and  valuable  securities  belonging 
or  payable  to  any  body  corporate, 
named  in  conjunction  with  the  said 
borough  in  the  said  schedules  (A) 
and  (B)y  or  to  any  member  or  offi- 
cer thereof,  in  his  corporate  capa- 
city, and  every  fine  or  penalty  for 
any  offence  against  diis  act,  (the 
application  of  which  has  not  been  al* 
ready  provided  for),  shall  be  paid  to 
the  treasurer  of  such  borough,  and  all 
the  monies  which  he  shall  so  receive 
diallbecamedbyfaim  to  the  accotml 
of  a  fund  to  be  called  'The  Borough 
Fund;'  and  such  fund,  subject  to 
the  payment  of  any  lawful  debt  due 
firom  such  body  corporate  to  any 
person,  which  shall  have  been  con- 
tracted before  the  passing  of  this 
act  and  unredeemed,  or  of  so  much 
thereof  as  the  council  of  such  bo- 


rough, from  time  to  thne,  shall  be 
required  or  shall  deem  it  expedient 
to  redeem,  and  to  the  payment, 
firom  time  to  time,  of  the  interest 
of  so  much  thereof  as  shall  remain 
unredeemed,  and  saving  all  righta^ 
interests,  claims,  or  demands  of  all 
persons  or  bodies  corporate  in  or  up- 
on the  real  or  personal  estate  of  any 
body  corporate,  by  virtue  of  any  pro- 
ceedings either  at  law  or  in  equity 
which  have  been  already  instituted, 
or  which  may  hereafter  be  in- 
stituted, or  by  virtue  of  any  mort- 
gage or  otherwise  shall  be  applied 
towards  the  p^rmeat  of  the  salary 
of  the  mayor  and  of  the  recorder 
and  of  the  police  magistrate  here- 
inafter mentioned,  when  there  is  a 
recorder  or  police  magirtrate,  and 
of  the  respective  salaries  of  the 
town-K^lerk  and  treasurer,  and  of 
every  other  officer  whom  the  coun- 
cil shafl  appoint,  and  also  toward 
the  payment  of  the  expenses  in- 
curred, from  time  to  time,  in  pre- 
paring and  printing  burgess  lists, 
ward  lists,,  and  notices,   and  in 
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Mr.  Sbi^kmion,  and  Mr.  Cooke,  tar  the  petition.— At  1840. 
the  time  of  the  purchase  of  the  land  by  the  6ovemment|  ^  pg^^ 
it  IB  clear  that  the  Corporation  had  a  right  to  sell.  They  ^^"  iS^S" 
were  seised  in  fee  of  the  lands,  and  there  can  be  no  qnes-  Htthb. 
tion  that,  np  to  the  passing  of  the  Municipal  Corporation 
Act,  they  had  as  much  a  right  to  sell  as  individuals  have. 
{Ro^e,  B. — ^Why  then  was  the  money  paid  into  Court?] 
Under  the  clause  in  the  act.  [Parke,  B. — ^Probably  some 
of  the  corporations  held  land  in  trust.]  The  question  is^ 
whether  this  money  is  in  Court  in  the  character  of  money 
or  of  land.  If  of  money,  the  Court  has  an  unlimited  con- 
trol over  it.  [Alderson,  B. — By  the  92nd  section  of  the 
Municipal  Corporation  Act,  the  dividends  only  of  the 
money  can  be  applied  to  the  purposes  mentioned  in  the 
petition.  Ro^e,  B.— This  is  like  the  Liverpool  case  (a), 
in  which  the  present  Chancellor  treated  it  as  clear,  that 
the  trusts  of  that  act  applied  as  well  to  personal  estate  as 
to  real.]  That  act  contains  no  direction  at  all  as  to  the 
capital  monies  belonging  to  corporations,  but  only  as  to 
the  dividends.  Therefore,  inasmuch  as  before  the  act,  the 
Corporation  had  a  dear  right  to  dispose  of  it,  and  as  the 
act  contains  no  directions  as  to  the  capital,  the  law  remains 
as  before.     [Bolfe,  B. — ^The  92nd  section  directs,  that  the 


otlier  matters  attending  luch  elec-  coaBtables,  and  of  all  other  expense! 

tions  as  are  herein  mentioned,  and  not  herein  otherwise  provided  for, 

in  borotighs  which  shall  hare  a  which  shall  be  necessarily  incurred 

separate  court  of  sessions  of  the  in  canying  into  effect  the  provi- 

peace  as  is  hereinafter  provided,  sions  of  this  act ;  and  in  case  the 

towards  the  expenses  of  the  prose-  borough  fund  shall  be  more  than 

eiiticm,  maintenance,  and  punish-  sufficient  for  the  purposes  afore- 

menlofofl^nders,  and  towards  such  said,  the  surplus  diereof  shall  be 

other  sum  to  be  paid  bj  such  bo-  implied,  under  the  direction  of  the 

rough  to  the    treasurer  of  such  council,  for  the  public  benefit  of 

county  as  is  hereinafter  provided,  the  inhabitants,  and  improvement 

and  towards  the  expense  of  main-  of  the  borough." 

taining  the  borough  gaol,  house  of  (a)  Attorney-General  v.  Corpo- 

ootrection,  and  corporate  buildings,  ration  of  Liverpool,  1  M.  &  Cr.  199. 
and  towards  the  payment  of  the 
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1840.        interest  and  dividends  shall  be  applied  in  a  certain  way; 
Ex  paru      wluch^  by  necessary  implication^  shews  that  the  capital  is 
The  Coepo-    ^  ^^  preserved.    For  antecedent  debts  yon  might  apply 
Htthb.       the  money,  but  not  for  these.]     We   submit  that  the 
stat.  5  ft  6  WiU.  4,  c  76,  only  imposes  a  restraint  on  the 
sale  of  real  estate,  and  not  on  the  disposition  of  person- 
alty.    \Parke,  B. — ^I  think  this  case  is  within  the  92nd 
section.] 

Peb  Curiam. — ^The  case  is  clear. 

No  order  made. 


MEMORANDA. 

AN  February,  1840,  George  James  Turner,  Esq.,  of  Lin- 
coln's Inn;  Robert  Baynes  Armstrong,  Esq.,  and  David 
Ihmdas,  Esq.,  of  the  Inner  Temple;  and  Richard  BetheU, 
Esq.,  of  the  Middle  Temple,  were  appointed  her  Majesty's 
CounseL 

About  the  same  time  James  Manning,  Esq.,  of  Lincoln's 
Inn;  John  Halcomb,  Esq.,  WilUam  Fry  ChanneU,  Esq.,  and 
William  Shee,  Esq.,  of  the  Inner  Temple;  and  Digby  Cay- 
ley  JVrangham,  Esq.,  of  Gray's  Inn ;  were  called  to  the 
degree  of  the  coif;  and  gave  rings  with  the  motto— 
^^Honos  nomengue  manebuntJ^ 

Serjeants  Adams,  Andrews,  Storks,  Ludlow,  Bompas, 
Goulbum,  and  Talfourd,  received  patents  of  precedency, 
conferring  upon  them  the  same  rank  which  they  held 
under  the  warrant  of  King  WilUam  the  Fourth,  which 
was  determined  by  the  Privy  Council  to  be  void. 
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1840. 

Booth  v.  Pollard. 
_^  March  3. 

IHE  bill  stated,  tliat  previous  to  November,  1825,  the  Specific  per- 

defendant  was  or  pretended  to  be  seised  of  certain  quarries,  ^p^enuo^ 

called  the  Caiff  Quarries,  and  contracted  with  the  plaintiflFs  J'^^^'J^f^ 

that  the  latter  should  work  them.    That  by  an  agreement,  account  of  mo- 

nies  due  for 

dated  the  5th  of  that  month,  executed  by  the  defendant  of  working  the 
the  one  part  and  the  plaintiiSs  of  the  other  part,  the  defend*  ^j^uitr'mui. 
ant  agreed  to  let,  and  the  plaintiffs  agreed  to  take,  the  bear-  "«'  reflued,  uia 
ings,  gettings,  and  workings  of  the  seam  of  stone  under  that  being  at  Uw. 
piece  of  ground  called  &c.    And  it  was  tiiereby  agreed  that 
the  defendant  should  pay  to  the  plaintiffs  for  common  flags 
per  ton  £ — .  &c.  [then  followed  a  list  of  prices  for  different 
stones] .    That  the  defendant  should  provide  a  waggon  for 
carrying,  but  that  the  loading  should  be  paid  for  by  the 
plaintifh ;  that  the  plaintiffs  were  to  work  the  quarries  and 
to  be  paid  a  certain  sum  monthly;  that  the  stone  was  to 
be  put  on  board  a  ressel  monthly,  and  paid  for  monthly; 
and  if  not  taken  away  by  the  defendant  within  a  month, 
the  plaintiffs  were  to  draw  for  the  amoimt  on  the  next 
monthly  day  of  payment. 

The  bill  then  stated,  that  the  defendant  had  made  various 
de&ults  in  payments,  and  that  the  plaintiffs  had  given  him 
notice  that  unless  the  payments  were  made  regularly,  they 
must  decline  working  the  quarry ;  that  there  was  now  due 
from  the  defendants  to  the  plaintiflb  ^£400;  that  the  plain- 
tiffs had  sent  in  their  account  which  had  not  been  objected 
to,  and  had  made  repeated  applications  for  payment  which 
had  been  refused;  that  in  consequence  of  such  refusal  the 
plaintiffs  had  ceased  to  work  the  quarry,  and  that  the  de- 
fendant had  lately  commenced  an  action  against  them  on 
the  plea  side  of  this  Court,  for  breach  of  the  agreement  in 
not  continuing  their  work. 

The  biU,  after  charging  that  the  defendant  was  in  em- 
barrassed drcnmstances,  and  that  it  was  doubtfhl  whether 
the  plaintiffs  had  any  right  of  set-off  at  law,  and  after 
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1840.  cliar^g  in  the  oommon  fonn  as  to  books,  papers,  and 
documents,  prayed  that  the  agreement  might  be  specifi- 
cally performed,  for  an  account  and  payment  to  the  plain- 
tiffs of  what  was  already  due  to  them,  and  finraniiqunction 
to  restrain  the  action. 
The  defendant  demurred  for  want  of  equity. 

Mr.  Stuart  and  Mr.  Rogers,  for  the  demurrer,  said,  that 
the  Court  would  not  entertain  a  bill  for  specific  perform- 
axice  of  an  agreement  to  work  a  quarry:  Flini  v.  ^a»ifofi(a}j 
Eayner  y.  SUme  {b). 

Mr.  SimpJdnaon  and  Mr.  Dixon,  for  the  bill. — This  is  an 
equitable  agreement,  by  which  the  defendant  agrees  to  let 
to  the  plaintiffs  certain  stone  quarries,  and  by  which  he 
contracts  to  pay  the  plaintiffs  for  working  them  certain 
sums  at  the  expiration  of  each  month;  and  on  the  part  of 
the  plaintiffs  it  is  an  agreement  to  work  in  a  particular 
way.  The  agreement  is  not  merely  to  work,  but  to  let,  and 
therdfore  ihe  subject  of  specific  performance  as  much  as 
any  other  agreement.  The  plaintiffs  are  entitled  to  have 
the  legal  estate  conveyed  to  them,  and  are  not  bound  to 
rest  satisfied  with  an  equitable  interest.  Again,  the  de- 
fendant has  agreed  to  pay  the  plaintiffs  certain  montUy 
sums,  and  these  are  matters  of  account.  That  an  ac- 
count has  been  delivered  and  not  objected  to  does  not 
alone  make  it  a  settled  account.  Besides,  the  accounts 
are  mutual,  as  there  may  be  sums  coming  due  firom  the 
plaintiffs  to  the  defendant  under  the  contract.  K  the  £400, 
which  the  plaintiffs  say  is  due  to  them,  is  to  be  consi- 
dered as  acquiesced  in  and  settled,  it  could  not  be  set^ 
at  law  against  unliquidated  dami^es  tor  non-performance 
of  the  contract,  and  that  is  the  ground  of  the  defendant's 
action. 

(a)  8  Veg.  159.  (h)  2  Eden,  128. 
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Mr.  Stuart,  in  reply,  said  that  Waters  v.  Taylor  (a) 
ibewed  the  difficidty  as  to  specific  perfbrmanoe  in  cases  of 
weekly  payments. 

Alderson,  B. — This  is  nothing  more  or  less  than  aa 
agreement  to  work  in  a  particular  mamier.  The  plaintifih 
may  have  no  defence  at  law,  because  they  may  have  no 
defence  at  all ;  but  their  remedy,  if  any,  is  at  law. 

Demurrer  allowed, 
(a)  15  Yes.  10. 


1640. 


PaiESTLET  V.  Manchester  and  Leeds  Railway  Co. 
-m  yr  Mar.  Sth,  6tL 

IVLonON  to  dissolve  an  injunction  which  had  been  ob-  a  Railway 

tained  by  the  undertakers  of  the  Aire  and  Calder  Naviga-  thTSoV 
tion,  to  restrain  tiie  Bailway  Company  from  erecting  a  ***«*'  *«*»  ^^ 
temporary  bridge  over  the  river  Cald^,  at  a  place  in  the  a  cenain  num- 
river  called  Broad  Beach.  tiS  brid^  of " 

By  the  84th  section  of  the  stat.  6  &  7  Will.  4,  c.  .111  ( i ),  JJoroyeta'  ""^ 

riyer,  proyided 
tbe  arcbes  were  of  certain  dimensions ;  and  they  were  required,  during  the  progress  of  con- 
■tmcting  the  bridges,  to  leave  an  open  uninterrupted  navigable  water-way  of  at  least  thirty 
feet  in  width  and  twenty  feet  in  height  above  the  ordinary  soriace  of  the  water.  By  two 
sabsequecft  sections  of  their  act,  they  were  prevented  from  making  any  other  bridges,  save  as 
were  thereinbefore  provided  for,  or  in  any  manner  to  obstruct  the  navigation,  save  as  therein- 
before mentioned.  Bat  these  sections  were  followed  by  a  general  section,  which  gave  them 
power  finr  tbe  purposes  of  the  act,  and  according  to  its  provisions  and  restrictions,  to  construct  a 
great  variety  of  works,  tUher  temporary  or  perwtanent ;  and,  amongst  other  things,  bridges  over 
rivers.  The  Company  commenced  making  a  permanent  bridge,  and  for  that  purpose  erected  a 
temporary  one,  leaving  the  required  water-way  ;  and  they  used  the  temporary  bridge  not  only 
lor  the  purpoee  iar  which  it  was  built,  but  for  the  additional  purpose  of  carrying  earth  over,  to 
raise  an  embankment  on  tbe  opposite  side  of  the  river : — Held,  Ist,  that  they  had  a  right,  upon 
the  construction  of  their  act,  to  build  the  temporary  bridge  for  the  purpose  for  which  it  was 
intended ;  and,  2nd}y,  that  they  had  a  right  to  use  it  for  the  additional  purpose,  provided  they 
did  not  thereby  occasion  a  greater  obstruction  to  the  navigation  than  they  otherwise  would  have 
done,  or  continue  using  it  for  that  purpose  after  the  permanent  bridge  was  finished. 

Acts  of  Parliament,  giving  railway  companies  power  to  build  bridges,  must  be  expounded  with 
reference  to  the  peculiar  mode  of  construction  of  bridges  in  railways. 


(h)  The  following  are  Beveral  of 
the  leading  clauseB  of  the  act : — 

The  34th  aectioti  of  the  act,  af- 
ter reciting  that  it  was  intended  to 
carry  the  railway  over  the  liver 
Calder,  at  a  place  called  Broad 


Reach,  l3iree  several  times,  and 
again  to  cross  the  river  at  a  place 
called  Fairies'  Hill,  and  other 
places  mentioned  in  the  act,  and 
over  the  lines  of  certain  cuts  and 
canals  intended  to  he  made  and 
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9. 

Thb  Mah- 

che8ter  and 

Leeds 
Railway  Co. 


which  establishes  the  Railway  Company^  power  is  given  to 
the  Company  to  make  three  substantial  bridges  over  the 


excavated  by  the  undertaken  of 
the  Aire  and  Calder  Navigation, 
enacts,  that  the  Railway  Company 
**  shall,  and  they  are  hereby  re- 
quired at  their  own  expense,  un- 
der the  inspection  of  the  engineer 
of  the  said  undertaking  for  the 
time  being,  and  according  to  plans 
to  be  submitted  to,  and  approved 
by  the  respective  engineers  of  the 
said  undertakers,  and  of  the  said 
Railway  Company  or  their  umpire, 
to  make  and  execute  at  each  of 
such  crossings,  a  good  and  sub- 
stantial bridge  of  stone,  brick,  or 
iron,  of  three  arches,  over  the  said 
river  Calder,  and  the  towing-paths 
thereof,  respectively,  with  proper 
approaches  thereto,  with  perpendi- 
cular foundation  walls  to  such 
bridges,  and  without  any  projec- 
tions under  water;  the  respective 
towing-paths  whereof  shall  not  be 
less  than  eight  feet  in  width,  and 
shall  be  carried  under  such  of  the 
arches  of  such  respective  bridges  as 
the  engineer  of  the  said  undertak- 
ers shall  direct,  and  the  breast 
wall  of  which  towing-paths  shall 
be  built  perpendicularly  from  the 
foundation  thereof;  the  under  side 
of  the  opening  at  the  key-stone  of 
each  of  the  arches  of  such  several 
bridges  not  being  less  than  thirty 
feet  in  height  above  the  ordinary 
surface-water  level  of  the  said  ri- 
ver, at  the  respective  places  where 
such  bridges  shall  be  so  erected, 
and  the  opening  or  span  of  each 
arch  of  such  bridges  not  being  less 
than  fifty  feet,  and  so  as  that  the 
three  arches  of  each  of  such  bridges 


shall  extend  over  and  include  the 
entire  width  of  the  said  river,  and 
of  the  towing-path  thereto  belong- 
ing, at  the  respective  places  where 
such  bridges  shall  be  so  erected." 

By  the  38th  section  it  is  pro- 
vided, ''That  the  said  Company 
hereby  incorporated,  shall,  and 
they  are  hereby  required,  during 
the  progress  of  constructing  the 
said  respective  bridges,  or  of  the 
necessary  repairs  thereof,  respect- 
ively, or  of  tiie  erection  of  any  fu- 
ture bridges  in  lieu  thereof,  re- 
spectively, from  time  to  time  and 
at  all  times,  to  leave  an  open  unin- 
terrupted navigable  waterway  in 
the  said  river  Calder,  of  not  less 
than  thirty  feet  in  width  and  twenty 
feet  in  height,  above  the  ordinary 
surface-water  thereof,  in  case  the 
said  undertaker  shall  consider  the 
same  necessary,  and  in  the  said 
cut  or  canal,  of  not  less  than  thir^ 
feet  in  width  and  fifteen  feet  in 
height,  together  yrith  a  towing- 
path  thereto,  respectively ;  and 
that  the  present  towing-paths  there- 
of, respectivdy,  shall  remain  un- 
disturbed until  the  new  towing- 
path  wall  shall  be  erected,  and  the 
ground  made  good  and  properly 
gravelled,  and  open  for  the  passage 
of  horses  under  such  respective 
bridges ;  and  that  during  the  time 
of  constructing  the  said  bridges 
over  the  said  river  Aire,  suflicient 
space  shall  be  left  for  passing  the 
waters  thereof  freely,  and  without 
flooding  the  adjoining  lands ;  and 
in  case  by  reason  of  any  accident, 
or  in  the  execution  of  any  of  the 
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liver  Calder^  at  Broad  Beach.     Under  this  clause  the 
Company^  in  the  year  1838^  marked  out  the  spot  for  erect- 


works  by  this  act  authorised,  or  by 
xeaaon  of  the  bad  state  of  repair  of 
any  part  of  such  works,  or  of  the 
said  bridges  or  either  of  them,  or 
any  of  the  slopes,  banks,  or  walls  of 
the  said  railway,  near  the  said  rivers, 
cuts,  or  canals,  it  shall  appear  that 
the  said  rivers,  cuts,  or  canals,  or 
cither  of  them,  or  the  towing-paths 
thereof  respectively,  or  any  part 
thereof,  shall  be  so  obstructed  as 
that  boats,  barges,  lighters,  or 
other  vessels  navigating  or  using 
the  same,  shall  be  impeded  in  their 
passage,  or  shall  not  be  able  at  all 
times  freely  and  uninterraptedly  to 
pass  along  the  same,  or  in  case  the 
navigable  water-ways  or  towing- 
paths  hereinbefore  required  to  be 
preserved  during  the  progress  of 
the  works,  or  either  of  them  shall 
at  any  time  be  contracted  to  a 
leas  width  than  hereinbefore  pre- 
scribed," then  the  Railway  Com- 
pany shall  pay  to  the  undertakers 
certain  sums  by  way  of  liquidated 
damages;  but  such  provision  is  not 
to  deprive  the  undertakers  of  their 
action  for  any  special  damage. 

By  the  42nd  section  it  is  pro- 
vided, '*  That  it  shall  not  be  lawful 
tat  the  said  Company  of  proprietors 
hereby  incorporated,  to  make  any 
deviation  or  extensbn  whatever 
from  the  course  or  direction,  or  to 
aber  the  line  or  level  of  the  said  rail- 
way so  delineated  as  aforesaid,  and 
intended  to  be  nude  and  construct- 
ed, wbere  the  same  passes  over  the 
laid  river  Calder,  cut,  or  canal,  and 
projected  new  channel,  save  so  far 
as  may  be  necessary  for  crasaing 

VOL.  IV.  ] 


the  said  river  Calder  and  naviga- 
tion, at  the  heights  hereinbefore 
provided,  or  wbere  the  same  passes 
near  a  certain  cut  and  reach  of  the 
said  river  Calder,  at  or  near  Kirk- 
thorpe,  &c ,  nor  to  carry  the  said 
railway  any  nearer  to  the  said  river 
Aire,  or  Uie  said  several  cuts  or 
canals  adjacent  thereto,  than  the 
same  is  now  laid  down  or  shewn  in 
the  said  maps,  &c.,  nor  shall  the 
said  Company  be  authorized  to 
make  any  depdt  between  the  said 
railway  and  the  said  river  Calder 
at  Wakefield,  nor  to  make,  erect, 
or  set  up  any  other  bridges  over,  or 
tunnels,  passages,  culverts,  drains, 
or  works  under  or  upon  the  said 
rivers,  cuts,  or  canals,  or  either  of 
them,  other  than  such  as  are  here- 
inbefore required  or  mentioned  and 
provided  for;  nor  shall  it  be  lawful 
for  the  said  Company  to  take  or  use^ 
or  in  any  way  damage,  the  said 
rivers,  cuts,  canals,  brooks,  streams, 
dams,  or  weirs,  hereinbefore  men- 
tioned, or  any  or  either  of  them, 
or  the  locks,  towing-paths,  bridges, 
or  other  works  of  the  said  under- 
takers or  any  of  them,  or  any  part 
or  parts  thereof  respectively,  with- 
out the  consent  of  the  said  under- 
takers in  writing  first  had  and  ob- 
tained, other  than  and  except  in 
the  manner  hereinbefore  express- 
ly provided  for  and  authorized; 
nor  shall  it  be  lawful  for  the  said 
Company  to  make  such  temporary 
use  as  is  hereinafter  mentioned  of 
any  lands,  the  property  of  the  said 
undertakers  or  other  owners,  lying 
at  a  greater  distance  than  two  bun- 
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iQg  tibe  Western  Bridge,  ajid  drove  pdles  ftur  l^t  pturpaae ; 
but  ui  April,  1839,  the  undertakers  filed  a  bill  against  the 


dred  and  fifty  yards  horn  the  Baid 
railway." 

By  the  44th  section  of  the  act  it 
is  further  enacted,  "  That  save  as 
hereinbefore  mentioned  and  pro- 
vided, nothit^  in  this  act  con- 
^In^  shall  dimiwh,  alter,  preJH- 
•dic^,  affect,  or  take  away  any  of 
th«  rights,  privilegefli  powers,  or 
authorities  vested  in  the  said  un- 
dertakers, or  authorize  or  euir 
power  the  said  Company  of  pro- 
prietors hereby  incorporated  to  di- 
vert or  alter  the  course  or  levels  of 
the  said  rivers  Aire  and  Calder,  or 
•either  of  them,  or  the  course  of  any 
of  the  outs  or  canals,  which  are 
now  or  shall  at  any  time  hereafter 
be  made  or  ex^uted  by  the  said 
undertakers,  by  virtue  of  the  powers 
of  the  said-recited  acts,  or  any  or 
•either  of  them,  or  the  towing  or 
foot  paths  thereto,  or  any  of  them, 
or  any  part  thereof,  or  in  any  maa-> 
ner  to  obstruct  the  navigation  of 
the  said  rivers,  cuts,  or  canals,  or 
any  of  them." 

By  the  94th  section  it  is  enacted, 
''That  fbr  the  purposes  of  this  ao^ 
the  said  Company,  their  deputies, 
contractors,  servants,  agents,  sur- 
veyors, and  workmen,  and  other 
persons  by  them  authorized,  axe 
hereby  empowered  to  enter  into 
and  upon  the  lands  of  any  person 
or  oorporatioa  whatsoever^  accord- 
ing to  the  provisions  and  restric- 
tions of  ihis  act,  and  to  survey  and 
.take  levels  of  ^e  same,  or  of  any 
part  tho'eof,  and  to  set  out  and  ap- 
propriate for  the  purposes  of  this 
4ict,  such  parts  Ifaereof  as  they  are 


by  this  act  empowered  to  take  or 
use,  and  in  or  upon  such  land^ 
and  in  or  upon  any  lands  adjoining 
thereto,  to  bore,  dig,  cut,  embank, 
and  sough,  and  to  remove  or  lay, 
and  alae  to  use,  work,  and  mana«> 
facture  any  earth,  stone,  rubbish, 
trees,  gravel,  or  sand,  or  any  other 
materials  or  things  which  may  be 
dug  or  obtained  thereint  or  others 
wise,  in  the  execution  of  any  oi  the 
powers  of  this  act,  and  which  may 
be  proper  or  necessary  for  making, 
maJBtaining,  altering,  repairing,  or 
uring  the  same  re^Mctively,  ac* 
cording  to  the  trae  intent  and 
meaning  of  this  act,  and  also  for 
the  purposes  and  according  to  the 
pBovisions  and  restrictions  of  thia 
act,  to  make  or  constniot  in,  ander, 
upon,  across,  or  over  the  said  rait 
way  or  other  works,  or  in,  under, 
upon,  across,  or  over  any  lands  or 
any  hills,  valleys,  streets,  roads,. 
raUways  or  tram-roads,  rivers,  ca- 
nals, brooks,  streams,  or  other  wa- 
ters, such  inclined  or  other  planes^ 
tunnels,  embankments,  bridges,  ae* 
queducts,  conduits,  aiphoDs  and 
drains,  either  temporary  or  perma- 
nent, roads,  ways,  passages,  weirs, 
dams,  piers,  arches,  cuttings,  and 
fences,  and  also  to  erect  and  oour- 
struot  such  houses,  whar6,  ware- 
houses, toll-houses,  landing-plaoes, 
engine-houses,  and  other  buildings, 
nuehinery,  and  otherapparatnm  and 
other  works  and  conveniences  for 
the  purposes  of  this  act  as  they  shall 
think  proper,  and  also  to  alter  tho 
course  of  any  rivers,  canids,  brooka, 
streams,  or  wateroourses,  as  magr 
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Compaay,  and  obtained  an  injunction  against  them  to        1840. 
restrain  them  from  proceeding  in  the  erection  of  that     pussnar 
badge.    13ie  Bailwaj  Companj  then  made  an  application     ^b,*'^^. 
to  ^rKament  to  anthoriae  them  to  vary  their  line;  and  it    cKUTsm  av» 
was  piopoaed,  that  instead  of  building  three  bridges^  as  was    Railwat  Cs. 
required  by  their  act^  they  should  erect  one  only,  namely, 
that  which  was  originally  intended  to  be  the  Western 
Bridge;  and  that  the  river  should  be  altered  in  its  course  by 
a  straight  cuL    The  bill  in  Parliament,  howeTer,  was  op- 
posed by  the  undertakers,  and  after  some  litigation  a  com* 
promise  was  concluded  between  the  parties  by  an  agree- 
ment, dated  the  18th  of  May,  1839,  which  was  executed  by 
the  Railway  Company  of  the  one  part,  and  certain  trustees 
on  the  part  of  the  undertakers  of  the  other  part. 

By  this  agreement  the  tmdertakers  consented  to  with- 
draw all  exposition  to  the  bill,  and  the  Bjdlway  Company 
conceded  that  certain  clauses  should  be  inserted,  according 
to  the  wish  of  the  undertakers.  The  Company  were  to 
purchase  the  lands  necessary  for  making  the  deviation, 
and  the  undertakers  within  a  given  time  to  commence  and 
conduct  the  works  at  the  Company's  expense.  There  was 
likewise  an  arrangement  for  the  purdiase  by  the  Company 
of  a  certain  quantity  of  the  earth  coming  frmn  the  new 
cuty  for  the  purpose  of  making  embankments.  And  it  was 
farther  agreed  to  end  all  disputes  touching  the  proposed 
line;  the  imdertakers  thereby  consenting  to  the  deviation. 
It  was  also  further  agreed  that  the  Western  Bridge,  near 
Iboad  Beach,  should  be  erected  in  the  situation  marked  out 


be  oectvaxy  for  constructiDg  and 
ii^ni«MMiig  tunndi,  bridgesy  or 
raiitgnr,  whedier  tenq^razy  or 
pennaoeoty  under  or  over  the  same, 
and  alao  to  divert  or  alter  the 
conne  of  any  rivers  &c,  and  to  do 
and  execute  all  other  matters  and 
things  neoesaaxy  or  convenient,  for 


constructing,  maintaining,  altering, 
or  repairing  and  using  the  said 
railway  and  the  other  works  by  this 
act  authorized,  they,  the  said  Com- 
pany, their  deputies,  contractors, 
agents,  servants,  and  workmen, 
doing  as  little  damage,"  &c. 
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1 840.        by  the  Company  and  the  suit  in  the  Exchequer  was  not  to  be 

Priestley     pi^oceeded  in.  Certain  plans  of  the  proposed  line  and  of  the 

^' '         Western  Bridge  were  attached  to  the  agreement  and  re- 

X  HE   BIAII' 

CHESTER  AMD   fcrrcd  to  by  it ;  but  at  the  desire  of  the  undertakers  certain 
Railwat^Co.   words  were  struck  out  of  the  agreement^  which  provided 
for  the  building  of  such  temporary  bridges  as  might  be  ne- 
cessary for  constructing  the  railway  '^  in  or  upon  the  land 
in  the  plan  annexed  hereto/' 

After  this  agreement  had  been  concluded^  the  sanction  of 
the  legislature  to  the  proposed  alteration  was  obtained  by 
means  of  the  stat.  2  &  3  Vict.  c.  55.  By  the  11th  section 
of  that  act  the  same  powers  are  given  to  the  Company  as 
are  contained  in  the  94th  of  the  former  act.  By  the  85th 
section  power  is  given  to  the  Railway  Company  to  make  an 
alteration  in  their  former  line  near  Eirkthorpe.  -  By  the 
87th  and  88th  sections  the  Company  are  empowered  to 
purchase  lands,  for  making  the  corresponding  dii^rsion  in 
the  river  Calder  at  Broad  Reach;  the  land,  when  purchased 
to  be  conveyed  to  the  trustees  of  the  undertaker,  for  that 
purpose,  and  the  diversion  to  be  executed  by  the  under- 
takers at  the  expense  of  the  Railway  Company.  And  the 
89th  section  (a)  gives  the  Company  power  to  make  one 
bridge  (namely  the  Western)  instead  of  three. 


(a)  2  &  3  Vict  c.  55,  s.  89.  <  And 
whereas  the  said  river  Calder,  at 
the  said  place  where  the  same  is 
intended  to  he  crossed,  near  Broad 
Reach,  pursues  a  circuitous  course  : 
and  whereas  hy  making  the  alter- 
ation in  the  course  of  the  said  river 
herehy  authorized,  the  navigable 
channel  of  the  river  will  be  ren- 
dered shorter  and  more  direct,  and 
made  so  as  to  avoid  being  crossed 
more  than  once  by  the  said  rail- 
way, and  it  will  not  be  necessary 
to  erect  the  two  most  easterly 
bridges  required  by  the  said  first 


recited  act  to  be  erected  over  the 
same;'  be  it  therefore  enacted, 
''That  in  case  the  course  of  the  said 
river  Calder  shall  be  diverted  under 
the  powers  hereinbefore  contained, 
BO  as  to  prevent  the  said  navigation 
from  being  crossed  more  than 
once  by  the  said  railway,  then  and 
in  such  case  the  said  Railway  Com- 
pany shall  not  be  required  to  make 
and  construct  more  than  one  bridge 
over  the  said  river  Calder,  at  the 
place  of  crossing  the  same,  near 
Broad  Reach  aforesaid,  of  such  di- 
mensions and  character  as  by  the 
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In  pnnraance  of  the  last-mentioned  act^  land  was  pnr-        1840. 
chased  by  the  Company  and  conveyed  to  the  undertakers     priestlet 
to  make  the  new  cut,  and  the  latter  began  making  exca-     ^^^  ^^^j 
vations.     The  Company  also  commenced  making  their   Chester  ak^ 
bridge^  and  gave  the  undertakers  notice,  pursuant  to  the  Railway  Co. 
89th  section  of  the  last-mentioned  act,  of  their  intention 
to  make  the  temporary  erection  for  that  purpose.    The 
notice  stated,  that  such  erection  would  only  be  used 
during  the  building  of  the  permanent  bridge,  and  would  be 
so  constructed  as  to  leave  such  water  way  as  was  required 
by  the  acts. 

The  Railway  Company  having  used  the  temporary  bridge 
not  only  for  the  erection  of  the  permanent  bridge,  but  also 
for  the  purpose  of  carrying  the  earth  from  the  excavations, 
over  the  river,  for  the  purpose  of  making  an  embankment 
on  the  other  side,  the  undertakers  obtained  an  injimction 
to  restrain  them  from  so  doing. 

On  the  present  motion  to  dissolve  that  injunction,  the 
affidavits  of  Mr.  Bartholomew,  the  engineer  of  the  under- 
takers, and  that  of  Mr.  Burke,  the  engineer  of  the  Com- 
pany, were  read.  The  former  was  to  the  effect  that  the  depo- 
nent believed,  that  the  real  object  of  making  the  temporary 
bridge  was,  not  to  erect  the  permanent  bridge,  but  to  carry* 
over  earth  and  other  things  for  the  purpose  of  making  the 
railway;  that  the  temporary  bridge  was  not  authorized  by 
the  stiatute;  that  it  was  not  necessary  for  erecting  the  per- 
manent bridge,  and  not  usually  adopted  for  that  purpose; 
that  the  deponent  knew  of  no  instance  in  which  a  temporary 

said   firtt  recited  act  is  required,  be  performed  by  the  said  Company 

bat  ihall  be  at  liberty  to  make  the  comiected  with  the  said  navigatioa 

aaid  railway  upon  an  embankment  or  with  the  said  bridge,  shall  from 

in  and  across  the  present  channel  time  to  time  be  given  by  the  said 

of  the  said  river ;  provided  always,  Company  to  the  said  undertaken 

that  notice  of  the  commencement  or  their  engineer,  seven  days,  at 

of  the  works  hereinbefore,  or  in  the  least,  before  the   commencement 

aaid  first  recited  act  authorized  to  thereof." 
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1840.        bridge  had  bfeenmade,  except  where  an  existing  road  had 
FaiBBTLKT     ^^^  interfered  with ;  that  the  notice  contained  no  statement 
The  Mav.     **  ^  ^^**  ^^  ^  ^®  carried  over,  nor  as  to  the  intended 
SBB8TBR  AHD  modc  of  builduig  the  temporary  erecticm;  that  the  tern* 
iUkway  Co.  porarj  stage  or  bridge  wonld  be  highly  prtjudicial  to  the 
navigatioQ  of  the  river  and  the  towing-path,  and  wovdd,  in 
particular,  offer  a  considerable  impediment  to  navigation 
by  eompeUing  all  vessels  to  lower  their  masts;  that  the 
deponent  could  not  say  to  what  extent  the  temporary 
bridge,  might  hurt  the  towing-path,  and  therefore  that  ir- 
reparable injury  might  ensue,  if  the  work  were  not  done 
nnder  the  control  of  the  undertakers. 

Mr.  Burke  by  his  affidavit  stated  that  the  pemmnent 
bridge  could  not  be  erected,  unless  the  mateziak  could  be 
carried  across  for  the  purpose  of  makii^  the  embankment; 
but  that  it  was  not  intended  to  make  the  temporary  bridge 
the  means  of  carrying  materials  across  when  the  perma- 
nent bridge  was  built.  He  also  stated  that  temporsnry 
iHridges  had  been  erected  for  the  like  purpose  in  other 
cases. 

Mr.  Simpkituon  and  Mr.  Bacon  for  the  motion,  said, 
that  the  injunction  had  been  obtained  on  insnfficiatt 
grounds,  there  bdng  no  affidavit  as  to  irreparable  injury 
to  the  undertakers.  They  also  contended  that  the  Bail* 
way  Company  had  a  right  to  make  all  expedient  and  rear- 
Bonable  erections  for  effecting  and  completing  the  work; 
and  that  the  restrictions  in  the  84th  and  4f2iid  sections  of 
the  first  statute,  applied  only  to  permanent  bridges.  They 
relied  on  the  94th  section  oi  the  first  act^  and  cited  Lmubm 
and  Birmingham  Railway  Company  v.  Grand  Junction  BaiU 
way  Company  (a),  and  commented  on  the  reasoning  ^  the 
Lord  Chancellor  in  that  case. 

(a)  Nichol,  Hare,  and  Omx)w,  224. 
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Wr.  Bot^tr,  Mr.  St^uirt,  and  Mr.  Wood,  ttmtrh,  coil-    ^  IMO. 

tended  ibat  the  Railway  Company  liad  no  right  to  do  what     pmestlet 

was  wmemetU,  but  only  what  was  necessary  for  their  project ;     ^^^  *^^j^_ 

tiiat  the  pnrpoae  to  which  the  temporary  bridge  was  now   ^J^bsteii  ahv 

Lkeds 
devoted  was  not  the  original  purpose,  but  the  result  of  an    ttiiLirAT  edc 

afterthought ;  that  there  Was  no  authority  under  the  acts 
to  obstruct  the  navigation  fbr  any  general  purpose  con- 
nected with  the  concern;  that  the  Company  had  no  right 
to  make  a  temporary  bridge  at  aO,  either  by  virtue  of  the 
acts,  or  consistently  with  the  ligreement  which  they  had 
entered  into;  that  the  acts,  by  providing  for  permanetU 
bridges,  excluded  temporary  ones;  that  supposing,  how- 
ever, the  Company  had  power  to  build  a  temporary  bridge 
kft  one  purpose,-  they  could  not  add  to  that  another  puir- 
pose  inconsistent  with  the  acts;  and  that  if  it  could  be 
shewn,  as  it  was  lieTe,  that  what  they  were  going  to  do  wa» 
UBlawfnl  for  one  purpose,  and  not  indispensable  to  the 
other,  the  injunction  must  remain.  They  contended  that 
the  94th  section  of  the  first  act  had  nothing  to  do  with 
the  case,  and  that  the  rights  of  the  Company  were  com- 
prised in  the  34th  and  88th  sections.  They  cited  Blake- 
wunre  y.  GlamorffonsMre  Canal  Company  (a),  Eiver  DunNa- 
v^miien  Company  v.  North  Midland  MaUway  Company  {b), 
Lee  y.  MUner  {c),  Kemp  v.  London  and  Brighton  Railway 
Company  {d),  and  they  relied  on  the  observations  of  the 
Lovd  Chancellor  in  the  case  cited  on  the  other  side;  con- 
tending that  the  very  point  which  his  Lordship  said  was 
not  in  dispute  in  that  ease,  namely  the  obstruction  to  the 
navigation,  was  the  main  question  here.  [Akkrson,  B.,  in 
the  course  of  the  argument,  said  that  there  was  no  such  ir- 
reparable injury  proved  as  would  wtarant  an  injunction  ta 
restrain  the  erection  of  the  bridge;  atid  that  if  an  injunction 
ky  at  all  in  such  a  case,  it  could  only  be  for  restraining^ 

(o)  1  Myl.  6c  K.  154.  (e)  Ante,  Vol.  2,  p.  611. 

{h)  Nicbol,  Hare,  &  Carrow,  135.     (d)  Nichol,  Hare,  &  Carrow,  495, 
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1840.        the  use  of  the  bridge  in  a  particular  way;  that  the  agree- 

Prxbbtlbt     vient  had  nothing  to  do  with  the  case^  as  the  land  there 

The  Mak-     ni^ntioned  was  only  the  land  between  the  two  extremities  of 

CHESTER  AND   thc  ucw  cut;  aud  that,  under  the  circunustanceSj  he  thought 

Railway  Co.   the  Ck>inpany,  acting  band  fide,  might  use  the  bridge  for  a 

double  purpose^  if  there  was  no  fiirther  obstruction  to  the 

nayigation  than  if  they  had  it  used  for  a  single  purpose.] 

Aldebson^  B. — The  case  has  been  fully  argued;  and  I 
have  had  the  opportunity  of  considering  it  since  the  last 
day  of  sittings  subject  to  any  alteration  of  my  opinion 
which  might  arise  firom  the  arguments  of  to-day.  I  do 
not,  howeverj  feel  it  necessary  to  take  time  for  further 
consideration ;  for  I  must  confess  I  have  a  strong  opinion 
upon  the  point  in  question. 

It  appears  firom  the  act  establishing  the  Company,  that 
the  3rd  section  gives  them  the  general  powers  of  carrying 
the  railway  into  execution.  Then  the  94th  section,  which 
must  be  taken  as  incorporated  in  the  subsequent  acts,  may 
be  adverted  to  in  the  first  instance  for  the  purpose  of 
seeing  the  powers  which  the  Company  had  in  relation  to 
the  works. 

Now  the  94th  section  gives  them  power  to  enter  the  lands 
of  all  persons,  under  the  provisions  and  subject  to  the  re- 
strictions of  the  act,  and  to  make  and  construct  a  variety  of 
works,  bridges,  tunnels,  and  embankments,  either  tem- 
porary or  permanent,  as  they  shall  think  proper.  There- 
fore they  had  power,  (not,  to  use  the  language  of  the  Lord 
Chancellor,  an  arbitrary  or  capricious  power),  but  a  power 
to  be  exercised  judiciously  by  them,  as  reasonable  and  skil- 
ful men,  judging  of  the  necessity  of  the  case,  to  erect  any 
works  for  the  purpose  of  the  undertaking.  And  in  consid- 
ering whether  such  a  bridge  is  built  as  reasonable  and  skil- 
ful men  exercising  a  proper  judgment  would  build,  we  must 
remember  that  these  bridges  are  built  in  a  railioay,  and 
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it  xniist  be  considered,  with  reference  to  that  circomstancej        1840. 
whether  it  is  such  as  the  Company,  executing  their  power     pkibstlbt 
£Bdrlj  and  discreetly,  are  competent  to  build.    Now,  when     thbIJiaw- 

one  sees  abridge  in  a  railway  near  an  embankment  on  one   chxstbb  and 

,    ,  Lbbds 

aide  and  the  other,  it  is  not  unreasonable  to  say  that  the  railway  Ca 

Bailway  Company  should  have  the  advantage  of  erecting 
the  embankment  as  well  as  the  Bailway;  and  we  ought 
not  to  regard  the  bridge  as  erected  on  the  ordinary  plan 
of  bridges,  but  of  bridges  in  raQway s,  the  essential  qualities 
of  which  are,  that  they  should  be  level  and  within  a  certain 
compass.  Now  the  94th  section  gives  the  Company  power 
to  erect 'bridges,  subject  to  the  previous  restrictions  in  the 
act;  and  if  this  bridge  is  not  within  the  restrictions  pre- 
scribed by  the  antecedent  parts  of  the  act,  the  injunction 
ought  to  be  continued.  But  subject  thereto,  the  pro- 
visions of  the  94th  section  ought  to  be  carried  into  exe- 
cution. 

Now,  what  are  the  restrictions  in  the  act  of  parliament  ? 
The  first  material  one  is  in  the  34th  section.  According 
to  that  section,  the  Company  in  crossing  the  river  Calder, 
are  not  to  cross  it  in  their  dieiCretion  in  any  way  conve- 
nient for  the  purpose  of  the  railway,  but  in  such  way  and 
under  such  restrictions  as  the  Bailway  Act  says  are  not  im- 
pediments to  the  navigation:  therefore  the  act  of  Parlia- 
ment gives  a  particular  requisition,  ''that  they  shall  at  their 
own  expense/ under  the  inspection  of  the  engineer  of  .the 
undertaking,  and  according  to  plans  to  be  submitted  to 
and  approved  by  the  respective  engineers  of  the  said  under- 
takers and  the  said  Bailway  Company,  make  and  execute 
at  each  of  the  said  crossings  (over  the  river  Calder)  a  good 
and  substantial  bridge  of  stone,  brick  or  iron,  of  three 
arches,  over  the  said  river,  and  the  towing-paths  thereof, 
respectively,  with  proper  approaches  thereto,  with  perpen- 
dicular foundation  walls  to  such  bridges,  and  without  any 
projections  under  water'' — ^thereby  making  the  water-way 
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294a        cnooplete^  perptodicalar,  and  ftJl  ai  it  wm  before,  and  tha 
PRiBsm^     towmg^path  free  and  aooeasible. 

TsB  Maw*  ^^^  ^^  section  enables  the  party  to  make  a  pajrtieitlar 
OBBSTSKAXD  sort  of  bridge.  That  may  be  well  consistent  with  the  94tb 
umaway  c^  section*  ThoiEigh  it  is  a  partictdar  sort  of  bridge ;  yet  the 
Company  in  building  it  may  be  guided  by  the  provisions  of 
the  94th  section,  and  have  the  power  of  uniting  it  with  the 
embankments  on  either  side^  which  are  to  be  part  of  the 
railway.    TherefSnre  the  two  sectiona  stand  together* 

But  then  we  find  another  ratriction  imposed  by  the 
88th  section ;  because  it  occnnred  to  the  legislature^  that 
although^  when  the  bridge  was  donstmcted^  the  Aire  and 
Calder  navigation  would  hare  three  arches^  which  would 
give  a  large  water-w&y ;  yet  the  building  of  them  might 
leare  a  considerable  obstruction  to  the  navigation  i  there- 
fiore  the  legislature  determined  that  there  should  be  a  li-* 
mited  obstruction,  even  during  the  period  of  making  the 
bridge.  Now  the  most  ordinary  observer  must  hare  no- 
ticed that  bridges  cannot  be  erected  without  centres,  be- 
fore ihe  key-^stone  is  put  in  to  support  the  arch.  Then,  in- 
asmuch as  by  the  84th  section,  the  underside  of  the  open- 
ing at  the  key-stone  was  described  as  ''not  being  less  than 
thirty  feet  above  the  ordinary  level  of  the  water,^'  it  occur- 
red to  the  legislature,  that  it  could  not  be  possible  during 
tile  erection,  to  leave  so  high  a  water-way,  and  that  possibly, 
unless  some  temporary  erection  were  permitted,  the  buildara 
might  erect  piles  to  support  the  centres,  and  bring  the 
centres  so  low  as  to  materially  impede  the  navigation;  imd 
therefore  by  the  88th  section,  they  enacted  that  the  Compuiy 
ahouldi  durmg  the  construction  of  the  bridges,  or  the  neoes* 
sary  repairs  thereof,  leave  an  open,  uninterrupted  navigable 
water-way  of  not  less  than  thirty  feet  in  width  and  twenty 
feet  in  height,  above  the  ordinary  surface  water,  if  the  under^ 
takers  should  consider  it  necessary ;  and  farther,  they  pro- 
vided that  the  towing-paths,  where  convenient,  should  re-^ 
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man,  and  a  space  should  be  Idl  during  fhe  ocmstriietioOy 
saiBeient  to  prevent  damage  to  the  adjacent  lands.  That 
was  tke  88th  dause^  and  irith  the  exception  of  the  88th 
and  34th  danses,  there  are  no  danses  material  as  to  the 
eonstniction  of  the  bridges.  The  snbstanoe  of  these  enact- 
inenta  is,  that  the  Compenj  may  constract  bridges  in  a 
particular  manner  over  the  river,  and  may  obstruct  the 
liver  (in  the  progress  of  their  works),  provided  they  leave 
a  sa£Boient  quantity  of  water* 

Then  come  the  82nd  and  44tii  sections,  whidi  protest 
the  rights  of  the  Aire  and  Calder  Navigation  Company. 
By  the  latter  section  it  is  enacted  tiiat  nothing  shall  affeet 
the  rights  of  the  undertakers,  or  authorise  or  empower  the 
Bailway  Company  to  obstruct  the  navigation  of  the  rivoTi 
oar  to  to  divert  the  waters,  "save  as  hereinbefore  provided/^ 
that  is  to  say,  except  during  the  time  mentioned  in  the 
88th  section.  Therefore,  if  the  undertakers  shew  that 
the  tempoiBiy  bridge  is  not  for  the  purpose  of  making 
a  permanent  bridge,  or  that  it  is  so  constructed  as  to  en^ 
eroach  on  the  towing-path,  or  not  to  leave  a  water-way  of 
lliirty  feet  by  twenty,  or  not  a  suffldent  space  besidee 
tha^  so  as  to  carry  off  the  water  of  the  river,  it  would  be 
an  "apparatus,'^  whidi,  though  coming  undeor  the  94th 
section,  could  not,  coupling  the  94th  section  with  these, 
be  permitted  to  be  erected.  But  I  i^piehend  it  oomes 
within  the  required  conditions;  that  is  to  say,  thai  it  is  for 
file  purpose  of  erecting  a  permanent  bridge,  and  that  it 
does  leave  suflScient  water-way  within  the  meaning  of  these 
sections;  and  if  all  these  circumstances  concur,  then  the 
only  question  is,  whether  the  circumstance  of  its  being  also 
used  for  some  other  purpose,  for  which  done  it  would  not 
be  competent  to  use  it,  is  to  make  any  difference  in  the 
pieaent  case.  Now,  if  that  fiirther  use  made  it  more  in* 
convenient  to  the  Aire  and  Cdder  Navigaticm  Company 
thaa  if  it  were  only  used  for  Ofnb  purpose,  I  think  there' 
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1840.  would  be  ground  for  the  interference  of  the  Court  against 
Pribstlbt  ^^^  Bailwaj  Company;  and  taking  that  to  be  the  principle 
The  Man-     ^^  *^®  present  decision,  let  us  look  to  the  affidavits  to  see 

CHESTER  AND   whcthcr  thcj  shcw  any  such  inconvenience. 

Railway  Co.  From  the  affidavits;  taking  them  altogether,  it  appears 
that  the  bridge  is  constructed  and  used  for  the  purpose  of 
carrying  materials  firom  the  Fairies^  Hill  works,  to  increase 
the  embankment.  According  to  Burke's  affidavit,  it  is  to 
be  used  both  for  that  purpose  and  also  for  making  the  per- 
manent bridge.  This  affidavit  is  material.  He  says  also, 
this  is  the  way  in  which  they  have  constructed  bridges  in 
other  places.  There  was  no  suggestion  of  mala  fides  then, 
and  yet  the  construction  was  the  same  as  on  the  present 
occasion.  I  own  I  think  the  circumstance  of  the  same 
plan  having  been  pursued  on  several  occasions,  is  strong 
to  shew  that  this  is  a  band  fide  erection. 

But  it  is  said  there  are  several  circumstances  to  shew 
that  this  was  not  band  fide,  and  the  plaintiffs  rely  on  the  ne- 
gotiation which  took  place  between  the  parties,  which  end- 
ed in  an  agreement,  into  which  a  clause  was  sought  to  be 
introduced  which  was  struck  out;  and  they  say  that  such 
clause  was  for  .making  temporary  bridges  for  embankments.^ 
Now  treating  it  as  general,  for  the  purpose  of  making  em- 
bankments— treating  it  so,  I  do  not  think  it  competent  for 
the  Company  to  erect  temporary  bridges  for  the  purpose  of 
making  embankments,  if,  in  carrying  over  the  materials 
for  that  purpose,  they  obstruct  the  navigation  of  the  Aire 
and  Calder;  but  that  they  may  do  so,  if  having  already  a 
right  to  obstruct  the  navigation  by  building  temporary 
bridges,  they  do  not  by  using  those  bridges  for  raising  em- 
bankments make  any  additional  obstruction;  and- in  this  I 
think  that  this  case  differs  jBrom  the  case  before  the  Lord 
Chancellor.  There  his  Lordship  held  that  the  Birming- 
ham Railway  had  the  power  to  erect  temporary  bridges, 
on  the  condition  that  they  should  not  obstruct  the  navi- 
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gatioiL  In  this  case  it  seems  to  me  that  the  Company  have 
no  right  to  make  any  bridge  for  any  other  purpose  than 
that  of  carrying  into  effect  the  works  which  they  are  allow- 
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ed  to  make;  but  that  in  carrying  those  works  bond  fide  into    chbstsk  and 

Leeds 
effect^  they  may  use  the  bridge  for  another  purpose,  if  the    Railway  Co. 

consequence  is  no  further  impediment  to  the  navigation. 
As  to  the  other  question,  it  seems  to  me  that  the  clause 
was  yeiy  properly  struck  out,  but  that  this  circumstance 
does  not  affect  the  previous  question,  which  goes  entirely 
on  whether  they  can  make  the  temporary  bridge,  and  use 
it  bond  fide  without  obstructing  the  navigation. 

I  come,  therefore,  to  the  conclusion,  that  this  bridge  was 
reasonably  and  bond  fide  erected  for  the  double  purpose, 
and  that  as  the  double  purpose  produces  no  more  inconve- 
nience at  present  than  the  single  purpose  would,  the  injunc- 
tion must  be  dissolved.  But  if  the  Company  keep  the  tempo- 
rary bridge  after  the  erection  of  the  other,  or  in  any  man- 
ner maid  fide,  they  will  be  in  a  situation  of  difficulty.  It 
appears  to  me,  however,  at  present,  that  the  shorter  the  time 
the  bridge  takes  in  erecting,  the  shorter  the  time  the  na- 
vigation will  be  obstructed;  and  that  by  removing  this  tem- 
porary bridge,  the  permanent  bridge  would  be  longer  in 
erecting. 

Injunction  dissolved. 
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IN  THE  CHANCEEY  OF  THE  DUCHY  OF 
LANCASTER. 

B^e  The  Bjoht   Hon.  Lobd  Holl4N9j   C%aiice00r 
(//A«  Duchy ^  Maum^  J.^  and  Boi,iSj  3* 
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/ai».9M,10M. 
J>(.  4<A.  ScAKisBRicK  r.  Lord  Skelmebsdale. 

May  28M.      m 

Testator  being    I  HOlllAS  ECCLESTON,  by  his  will,  dated  the  14th  of 
£!^^utes,     October^  1806|  and  duly  eimmtod  so  an  to  paas  freehold  ei* 

called  S.,  W., 
and  £.,  devised 

chem  to  trustees  upon  tfvst  as  lo  tke  8.  and  W.  asUtas*  %^y  suck  assunmees  as  counsel  shoulii 
advise,  and  at  far  as  would  be  consistent  with  the  rules  of  law  and  the  general  purport  of  his 
will,  to  convey  them,  to  tke  uses  ft>llawlQg:---that  la  to  say,  aa  ta  his  8.  estate,  to  the  nsa  of  his 
cldcMt  son  T.  for  life,  with  remainder  to  T.'s  first  and  other  sons  successively,  in  tail  male ; 
with  like  limitations  in  remainder  to  the  testator's  second  and  third  mns  W.  and  C,  and  every 
other  subsequently  bom  son  of  the  testator,  and  their  issue,  with  remainder  to  the  first  wul 
«ther  sons  of  the  testator's  sons  successively  in  tail,  with  remainder  to  the  daughters  of  the 
testator's  sons  successively  in  tail,  with  rt ntinder  to  the  teetatov's  eldest  daughter  A.  fiir  lift,  with 
remainder  to  her  first  and  other  sons  in  tail  male,  with  remainder  to  her  first  and  other  sons  in 
tail,  with  remainder  to  her  daughters  as  tenanu  in  common  in  tail  general,  with  like  limitations 
in  remainder  to  the  testator's  other  daughters  and  their  sons  and  daughters :  and  as  to  his  W. 
estate,  to  the  use  of  the  testator's  second  son  W.  for  his  Kfe,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  with  like  limitations  in  reniaiiider  to  the  testator's  tliird  son  C^  and  every  otbav 
subsequently  bom  son  of  the  testator  and  his  issue,  with  remainder  to  the  use  o^  the  testator's 
eldest  son  T.  for  life,  with  remainder  to  his  second  and  other  sons  in  tail  male,  with  remaliMler 
to  his  first  or  only  son  in  tail  male,  with  remainder  to  the  first  and  other  sons  of  the  testator's  sons 
auccessively  in  tidl,  with  remainder  to  the  daughters  of  the  tesutor's  sons  successively  in  tail,  with 
remainder  to  the  use  of  the  testator's  second,  third,  and  fourth  daughters,  M.,  £.,  and  C.,and  every 
other  subsequent  daughter,  for  their  lives,  with  remainder  to  the  use  of  their  sons  and  daughters, 
for  such  estates  and  in  such  order  as  had  been  declared  concerning  the  8.  estate,  with  remainder 
to  the  testator's  eldest  daughter  A.  for  life,  with  remainder  to  her  sons  and  daughters,  &c.,  with 
remainder  over.  As  to  the  E.  estate,  the  testator  declared  that  the  trustees  should,  by  sale  or 
mortgage  thereof,  levy  and  raise  certain  sums  for  the  payment  of  debts,  &c.,  and  that  in  case  the 
value  of  that  estate,  after  such  charges,  should  not  exceed  £15,000,  the  trustees  were  to  stand 
possessed  of  the  residue  in  trust  for  the  testator's  said  son  C,  or  such  subsequently  born  son  of 
Che  testator  as  should  first  attain  twenty- one  years,  and  his  heirs;  and  in  case  the  testator  should 
leave  only  two  sons,  in  trust  for  the  eldest  and  his  heirs;  but  in  case  the  E.  estate,  after  such 
charges,  should  be  worth  more  than  iS  15,000,  then  it  should  be  and  remain  to  the  use  of  the  tes- 
tator's third  son  C,  and  every  other  sulisequently  bom  son  of  the  testator  successively  during  his 
life,  with  remainder  to  the  use  of  his  first  and  other  sons  in  tail  male,  with  remainder  to  the  use  of 
the  testator's  eldest  son  T.  for  his  life,  with  remainder  to  T.'s  first  and  other  sons  in  tail  male, 
vrith  remainder  to  the  testator's  second  son  W.  for  life,  with  remainder  to  W.'s  first  and  other 
sons  in  tail  male,  with  remainder  to  the  first  and  other  sons  of  the  testator's  sons  in  tail,  with 
remainder  to  the  first  and  other  daughters  of  the  testator's  sons  in  tail,  with  remainder  to  the 
testator^s  third  and  fourth  daughters  E.  and  C,  and  every  other  subsequently  born  daughter  of 
the  testator  successively  for  their  lives,  with  remainder  respectively  to  their  sons  and  daughters, 
in  like  manner  as  had  been  declared  conceming  the  S.  estate,  with  remainder  to  the  testator's 
first  and  second  daughters  A  and  M.  respectively,  for  their  respective  lives,  with  remainder 
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tfttes,  after  FecitdBg  tlmt  he  waa  aeised  of  et  well  entitled  to 
several  manorsji  meaauages^  lands,  tenements  nnd  heredita^ 
ments  in  the  county  of  Lancaster,  for  an  estate  of  inherits 
anoe  in  fee  simple  in  possessiQn,  subject  to  certain  ineom^ 
brances;  and  also  reciting  that  under  the  will  of  his  late 
unde,  William  Dicoonson,  Esquire,  he  was  entitled  to  the 
manor  of  Wrightington,  in  the  said  county  of  Lancaster, 
and  to  several  messijiages,  lands,  tenements,  and  hero^ 
ditaments  in  Wrightington  aforesaid,  and  in  Farbold^ 
or  elsewhere  in  the  same  county  of  Lancaster,  for  an  es- 


retpecdvety  to  thenr  toDt  and  daughters  in  like  manner  as  bad  been  declared  coneeming  the  S. 
estate,  whh  rcmaiiiden  over.  The  will  contained  directions,  that  the  persons  taking  the  S. 
estate  should  take  the  name  and  arms  of  S.,  and  persons  taking  the  W.  estate  the  name  and 
anna  of  Ol  The  tesUtor  alto  declared,  that,  in  the  settlement  so  proposed  to  be  made,  there 
should  be  a  provisoi  that,  if  by  virtue  of  the  said  settlement,  the  said  C,  or  any  of  the  testator's 
•nhsequently  bom  sons,  or  his  said  daughters  £.  and  C,  or  any  of  his  subsequently  bom 
daughters,  or  any  issue  male  of  the  respective  bodies  of  his  said  sons  or  daughters  should  become 
actually  entitled  to  the  possession  or  receipts  of  the  rents,  issues,  and  profits  of  the  W.  estate,  and 
aa^  ff9Mg€r  sea  or  doughUr  nf  tk%  t§ttaior't  bodff  or  tkgir  wmt,  should  be  then  living,  then  and 
so  often  as  the  same  should  happen,  the  uses  to  be  limited  in  the  said  settlement  of  the  E.  estate 
to  the  son  oc  daughter  who  or  whose  Issue  should  so  booome  entitled  as  aforenid,  and  to  his  or 
her  issue  should  absolutely  cease;  but  in  the  said  proviso  for  shifUng,  it  should  be  declared,  that 
if  by  virtue  thereof  the  E.  estate  should  have  shifted  to  any  of  the  testator's  other  sons  or 
daughters,  or  their  issue,  and  there  should  afterwards  be  a  fisilure  of  issue  of  all  his  sons  or 
daughters  who  should  be  younger  than  the  sons  or  daughters  from  whom  or  from  whose  issue 
the  same  should  have  so  shifted,  then  the  said  B.  estate  should  return  to  the  uses,  and  be  held 
in  the  manner  in  which  the  same  would  have  gone  and  been  held  if  this  proviso  for  shifting  were 
aot  to  he  inserted,  fhe  tesUtor's  son  W.  died  in  his  lifetime ;  and  accordingly,  upon  the  tes- 
Utor's  death,  his  third  son  C.took  the  W.  estate.  The  value  of  the  E.  esUte,  after  payment  of  all 
charges,  was  upwards  of  i(  15,000: — Heldt  that  C,  notwithsUnding  his  accession  to  the  W. 
esute,  was  entitled  to  retain  the  E.  estate  as  against  the  eldest  son  T. ;  for  that  when  he  became 
entitled  to  the  W.  estate,  there  was  not  in  the  usual  sense  of  the  word  any  "younger"  son  or 
daughter  of  the  testator's  body,  or  any  issue  of  such  then  living,  and  that  the  Court  could  not 
construe  the  word  younger  in  any  other  than  the  usual  sense ;  the  principal  intention  of  the 
testator  not  being  to  provide  ibr  his  children  generally,  but  in  the  persons  of  his  three  sons  to 
create  three  families  who  should  hold  his  three  estates. 

When  a  real  estate  is  so  settled  that  it  must  on  the  death  of  a  parent  go  to  his  eldest  son,  and 
provision  is  made  by  that  parent  or  by  any  person  in  iooo  poretUiSf  whether  by  settlement  in 
contemplation  of  marriage,  or  by  will,  for  Uie  younger  children  of  siuh  parent^  Courts  of  Equity 
have  considered  the  presumption,  that  it  was  fauended  to  make  provision  for  all  the  children,  so 
strong,  as  to  warrant  it  in  holding  that  by  the  word  "  younger"  must  have  been  intended  all 
except  the  one  child  who  succeeds  to  the  esUte.  But  this  does  not  apply  to  the  case  of  a  will  in 
which  the  primary  intention  of  the  tesUtor  appears  to  have  been  to  found  certain  families,  or  to 
do  something  beyond  merely  making  a  prorision  for  children.  And  the  circumstance  that  the 
will  is  of  an  executory  nature  will  make  no  difference. 

Sembie,  that  when  the  Chancellor  of  the  Duchy  of  Lancaster  reverses  or  varies  the  decrees  of 
the  Vioe>Chanoelk»r  of  tho  County  Palatine,  he  does  ao  in  the  exercise  of  an  appellate  Jurisdic- 
4ion;  but  whether  that  jurisdiction  be  appellate  or  otherwise,  the  party  complaining  of  the  decree 
of  the  Court  below  is  not  barred  by  lapse  of  time,  If  he  present  his  petition  to  vary  it  within 
twenty  years  after  the  decree  was  pronounced. 

Statement  of  the  practice  of  the  Court  of  Chancery  as  to  the  time  within  which  petitions  ibr 
«ebeaiinga  aqd  bills  of  review  may  be  SUA 
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tate  of  inheritaiice  in  fee  siinple  in  remainder  expectant  on 
the  decease  of  Edward  Dicconson^  Esqnire^  (the  brother  of 
the  said  William  Dicconson)^  and  failure  of  issue  male  of  his 
body^  devised  all  the  manors^  messuages^  lands^  tenements^ 
and  hereditaments  of  or  to  which  he  was  so  seised  or  enti- 
tled (but  subject  as  thereinbefore  mentioned)/  unto  and  to 
the  use  of  Edward  Wilbraham  Bootle^  afterwards  Lord 
Skelmersdale^  and  the  Reverend  Streynsham  Master^  their 
heirs  and  assigns,  upon  the  trusts  following ;  that  is  to  say, 
as  to  his  manor  of  Scarisbrick,  and  all  his  messuages, 
lands,  and  hereditaments,  &c.,  which  he  called  his  Sca- 
risbrick  estate;  and  as  to  the  said  manor,  messuages, 
lands,  tenements,  and  hereditaments,  late  of  the  said  Wil- 
liam Dicconson,  and  to  which  he  was  so  entitled  in  remain- 
der as  aforesaid,  and  which  he  called  his  Wrightington  es- 
tates, upon  trust  that  they  the  said  Edward  Wilbraham 
Bootle  and  Streynsham  Master,  and  the  survivor  of  them, 
and  the  heirs  and  assigns  of  such  survivor,  should  by  such 
assurances  in  the  law,  and  in  such  manner  as  they  or  he 
should  think  fit,  and  as  counsel  should  advise,  convey  and 
assure  the  said  manors  and  other  hereditaments,  so  and  in 
such  manner  as  that  the  same  (as  far  as  the  rules  of  law 
and  equity,  and  the  circumstances  of  the  case  would  admit, 
and  as  would  be  consistent  with  the  general  purport  and 
meaning  of  his  will)  might  go,  remain,  and  be  to  the  uses 
and  upon  and  for  the  trusts,  intents  and  purposesthere- 
inafter  expressed  concerning  the  same;  that  is  to  say,  as 
to  his  said  Scarisbrick  estate,  to  the  use  and  intent  that 
his  wife  Eleanor  Eccleston  and  her  assigns  might,  during 
her  natural  life,  receive  out  of  the  said  estate  an  annual 
sum  of  £600,  with  the  usual  powers  of  distress  and  entry, 
and  perception  of  rents  and  profits  for  compelling  payment 
thereof,  and  the  same  to  be  in  bar  of  dower;  and  subject 
thereto,  the  said  last  mentioned  estates  should  by  the  said 
intended  settlement  be  settled  to  the  use  of  the  said  Ed- 
ward Wilbraham  Bootle  and  Streynsham  Master,  their  ex- 
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ecaton^  administrators^  and  assigns,  for  the  term  of  1000 
jears  upon  the  trusts  thereinafter  expressed,  and  after  the 
expiration  of  the  said  term  of  1000  years,  and  in  the  mean 
time  subject  thereto,  to  the  use  of  testator's  eldest  son, 
Thomas  Eccleston  (then  called  Thomas  Scarisbrick),  and 
his  assigns  for  his  life,  and  after  his  decease  to  the  use  of 
the  first  and  every  other  son  of  the  said  Thomas  Scans- 
brick  snooessively  in  tail  male,  and  for  defanlt  of  soch  issue, 
to  the  use  of  testator's  second  son,  William  Eccleston,  and 
his  assigns  for  life,  and  after  his  decease,  to  the  use  of  the 
first  and  every  other  son  of  the  said  William  Eccleston  suc- 
cessively in  taU  male,  and,  for  default  of  such  issue,  to  the 
use  of  testator's  third  son  Charles  Eccleston,  and  every 
other  subsequently  bom  son  of  testator's  body,  succes- 
sively in  the  order  of  his  birth  during  his  life,  and  after  his 
respective  decease,  to  the  use  of  his  respective  first  and 
other  sons  successively  in  tail  male,  and  for  default  of  such 
issue,  and  after  the  respective  decease  of  each  of  the  testa- 
tor's said  sons,  to  the  use  of  his  first  and  every  other  son  suc- 
cessively in  tail,  but  so  that  the  respective  son  or  sons  of 
the  eldest  of  testator's  said  sons,  and  such  their  respective 
issue  as  aforesaid,  should,  after  his  or  their  respective  pa- 
rent's decease,  take  before  the  respective  son  or  sons  of  the 
younger  of  testator's  said  sons  and  their  respective  issue 
as  aforesaid,  and  for  default  of  such  issue,  and  after  the  re- 
spective decease  of  each  of  testator's  said  sons,  to  the  use 
of  his  first  and  every  other  daughter  successively  in  tail, 
but  so  that  the  respective  daughter  or  daughters  of  the  el- 
dest of  testator's  said  sons,  and  such  their  respective  issue 
as  aforesaid,  should  after  her  or  their  respective  parent's  de- 
cease, take  before  the  respective  daughter  or  daughters  of 
the  younger  of  testator's  said  sons  and  their  respective  is- 
sue as  aforesaid,  and  for  default  of  such  issue  to  the  use  of 
trustees  and  their  heirs,  to  be  named  by  the  said  Edward 
Wilbraham  Bootle  and  Streynsham  Master,  or  the  survi- 
vor of  them,  or  the  heirs  or  assigns  of  such  survivor,  dur- 

VOL.  IV.  o  BQ.  BX. 


1840. 


Scarisbrick 

9. 

Lord  Sksl- 

MBR8DALB. 


9, 


ta  EQVITT  CAU8  IN  THE 

184Q.  iag  the  Ufe  of  tecrtator'a  eldest  imghier,  Ann  Ecdeston,  in 
8oA9u«B«ieg  tnistj  to  apply  the  rents  of  the  said  last-mentioned  estatee 
to  the  separate  use  of  the  said  Ann  Ecdeston  dnring  her 
life,  and  aftar  her  deeease,  to  the  use  of  the  first  and  every 
other  son  of  the  said  Ann  Eccleston  suceeasirely  in  tail  male, 
and  for  default  of  snch  issue,  to  the  use  of  the  first  and 
eveiy  other  son  of  the  said  Ann  Ecdeston  suooessiYefy  in 
tail,  a^d  for  default  of  such  issue,  to  the  use  of  the  daughters 
of  the  said  Ann  Ecdeston  as  tenants  in  oonunon  in  tail  with 
eross  remainders  between  them  in  tail;  and  if  all  the  said 
daughters  of  the  said  Ann  Eeeleston,  except  one,  should  die 
without  issue,  or  there  should  be  but  one  such  daughter, 
to  the  use  of  sueh  one  or  only  daughter  in  tail,  and  for  de« 
fault  c^  such  issue,  to  the  use  of  the  same  trustees  and 
their  heirs  during  the  life  of  testator's  second  daughter, 
Mary  Eccleston,  &e.  [Here  followed  limitations  in  favour 
of  Mary  Eodestonj  and  the  testator's  third  daughter, 
Elisabeth  Ecdeston,  and  their  issue  in  precisely  the  same 
terms  as  the  limitations  in  favour  of  Ann  Eccleston  and 
her  issue.]  And  for  de&ult  of  such  issue,  to  the  use  of  the 
same  tmateea  and  their  heirs  during  the  respective  lives 
of  testator's  fourth  daughter  Catherine  Ecdeston,  and 
every  other  aoeeesaivdy  bom  daughter  of  testator's  body, 
in  trust  to  apply  the  rents  of  the  said  estates  to  the  aepa* 
rate  use  of  the  said  Catherine  Eccleston,  and  every  other 
of  testator's  subsequently  bcmi  daughters  successively,  in 
order  of  her  birth  during  her  life;  but  so  that  after  the 
respective  decease  c^  eaeh  such  daughter,  the  said  estates 
should  remain  to  the  use  of  her  respective  first  and  other 
soiv^  sucoessivdy  in  tail  male,  and  for  default  of  such  is- 
8ue,t  to  the  use  of  her  respective  first  and  other  sons,  sue- 
cessiydy  in  tail,  and  for  default  of  such  issue,  to  the  use  of 
her  respective  daughters  as  tenants  in  common  in  tail  with 
cross  remainders  between  them  in  tail;  and  if  aU  the  said 
daughters  except  one  should  die  without  issue,  or  there 
should  be  but  one  such  daughter,  to  the  useof  sueh  one  or 
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only  daughter  in  tail;  and  for  default  of  such  issue  to  the 
use  of  Arthur  Aston  (a  stranger)^  with  remainder  to  his 
first  and  other  sons  in  tail,  with  other  remainders  over  in 
strict  settlement  for  the  benefit  of  strangers,  with  the  ul- 
timate remainder  to  the  use  of  testator's  right  heirs. 

The  will  then  directed  that  the  settlement  should  con- 
tain a  proviso,  that  all  persons  who,  by  virtue  of  the  limita- 
tions to  be  therein  contained,  should  become  entitled  to 
the  rents,  issues,  and  profits  of  the  Scarisbrick  estate,  and 
all  persons  marrjang  females  becoming  entitled  as  afore- 
said, should  take  and  use  the  name  and  arms  of  Scaris- 
brick only. 

Then  followed  a  declaration  of  the  trusts  of  the  term  of 
1000  years,  which  were  amongst  other  purposes  for  pay- 
ment of  the  annual  sum  of  ^£600  to  the  testator's  wife, 
Eleanor  Eccleston,  and  of  certain  annuities  of  £100  each 
to  the  testator's  daughters  in  addition  to  the  portions 
thereinafter  provided  for  them. 

And  as  to  the  said  Wrightington  estate,  the  testator  di- 
rected, that  the  said  Edward  Wilbraham  Bootle  and  Streyns- 
liam  Master,  and  the  survivor  of  them,  and  the  heirs  and 
assigns  of  such  survivor,  should  in  such  manner  as  therein- 
before mentioned  convey  and  assure  the  same  to  the  use 
of  the  said  Edward  Wilbraham  Bootle  and  Streynsham 
Master,  their  executors,  administrators,  and  assigns  for  the 
term  of  2000  years,  upon  the  trusts  thereinafter  expressed 
eonceming  the  same;  and  after  the  expiration  of  the  said 
term  of  2000  years,  and  in  the  mean  time  subject  thereto,  to 
the  use  of  testator's  second  son,  William  Eccleston,  and 
his  assigns  for  life,  and  after  Ids  decease,  to  the  use  of  the 
first  and  every  other  son  of  the  said  William  Eccleston 
snocessively  in  tail  male ;  and  for  default  of  such  issue,  to 
the  use  of  testator's  said  third  son,  Charles  Eccleston, 
and  every  other  subsequently  bom  son  of  testator's  body 
successively  in  order  of  his  birth,  during  his  life;  and  after 
Ms  respective  decease  to  the  use  of  his  respective  first  and 
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other  sons  successively  in  tail  male ;  and  for  defanlt  of 
such  issue^  to  the  use  of  testator's  said  eldest  son  Thomas 
Scarisbrick^  and  his  assigns^  for  life;  and  after  his  decease 
to  the  use  of  the  second  and  every  other  son  of  the  said 
Thoma3  Scarisbrick  successively  in  tail  male;  and  for 
default  of  such  issue^  to  the  use  of  the  first  or  only  son 
of  the  said  Thomas  Scarisbrick  in  tail  male;  and  after 
the  decease  of  each  of  testator's  said  sons^  ialmg  in  suck 
order  as  last  thereinbefore  is  mentioned,  to  the  use  of  the 
first  and  other  sons  of  the  said  testator's  sons  succes- 
sively in  tail;  but  so  that  the  respective  son  or  sons  of 
the  eldest  of  such  sons^  and  such  their  respective  issue 
as  aforesaid^  should  always,  after  his  or  their  respective 
parent's  decease,  take  before  the  respective  son  or  sons 
of  the  younger  of  such  sons  and  their  respective  issue  as 
aforesaid,  and  for  default  of  such  issue  and  after  the  re- 
spective decease  of  each  of  testator's  said  sons  taking  t» 
such  order  as  aforesaid,  to  the  use  of  his  first  and  every 
other  daughter  successively  in  tail;  but  so  that  the  re* 
spective  daughter  or  daughters  of  each  of  testator's  sons, 
first  taking  in  such  order  as  aforesaid,  and  such  their  re- 
spective issue  as  aforesaid,  should  always,  after  her  (ht 
their  respective  parent's  decease,  take  before  the  respective 
daughter  or  daughters  of  the  son  or  sons,  to  take  next  in 
such  order  as  aforesaid,  and  their  respective  issue  as  afore- 
said; and  for  default  of  such  issue  to  the  use  of  trus- 
tees and  their  heirs  during  the  respective  lives  of  testator's 
said  second,  third,  and  fourth  daughters,  Mary  Eccleston^ 
Elizabeth  Eccleston,  and  Catherine  Eccleston,  and  every 
other  subsequently  born  daughter  of  his  body;  in  trust  to 
apply  the  rents  and  profits  of  the  said  last-mentioned  es- 
tates to  the  separate  use  of  the  said  Maiy  Eccleston,  Eli- 
zabeth Eccleston,  Catherine  Eccleston,  and  eveiy  other 
subsequently  bom  daughter  of  his  body  successively  in 
order  of  her  birth  during  her  life;  but  so  that  after  the 
respective  decease  of  each  of  such  daughters  taking  in  audi 
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order  as  aforesaid,  the  last-mentioned  estates  should  re- 
main to  the  use  of  her  respectiye  sons  and  daughters  in 
such  order  and  for  such  estates  as  thereinbefore  expressed 
in  their  regard  with  respect  to  testator's  said  Scarisbrick 
estate ;  and  for  default  of  such  issue  to  the  use  of  the  said 
last-mentioned  trustees  and  their  heirs  during  the  life  of 
testator's  said  eldest  daughter,  Ann  Eccleston,  in  trust  to 
mpply  the  rents  and  profits  of  his  said  Wrightington  estate 
to  the  separate  use  of  the  said  Ann  Eccleston  during  her 
life ;  and  after  her  decease,  to  the  use  of  her  sons  and 
daughters  in  such  order  and  for  such  estates  as  therein- 
before expressed  in  their  regard  with  respect  to  testator's 
said  Scarisbrick  estate;  and  for  defieiult  of  such  issue  to  the 
use  of  Peregrine  Townley  (a  stranger),  with  remainder  to 
his  first  and  other  sons  in  tail,  and  with  several  other  re- 
mainders over  in  strict  settlement  for  the  benefit  of  stran- 
gers, with  the  ultimate  remainder  to  the  use  of  testator's 
right  heirs. 

The  will  then  provided,  that,  "  in  the  said  settlement 
shall  be  contained  a  proviso,  that  if  by  virtue  of  the  limit- 
ations contained  therein  the  said  William  Eccleston  and 
Charles  Eccleston,  or  any  of  my  subsequently  bom  sons,  or 
my  said  daughters,  Mary  Eccleston,  Elizabeth  Eccleston, 
and  Catherine  Eccleston,  or  any  of  my  su'bsequently  bom 
daughters,  or  any  issue  of  the  respective  bodies  of  my  said 
sons  or  daughters,  shaU  become  actually  entitled  to  the  pos- 
session or  to  the  receipt  of  the  rents,  issues,  and  profits  of 
my  said  Scarisbrick  estate,  and  any  younger  son  or  daughter 
of  my  body,  or  any  issue  of  such  younger  son  or  daughter, 
$kaU  be  then  living,  then  and  in  that  case  and  so  often  as 
the  same  shall  happen,  as  well  the  uses  to  be  limited  in 
the  said  settlement  in  my  said  Wrightington  estate,  as  the 
annual  sum  of  £500  hereinafter  directed  to  be  made  pay- 
able to  the  child  who  or  whose  issue  shall  so  become  entitled 
as  aforesaid,  and  to  his  or  her  issue,  shall  absolutely  cease ; 
but  in  the  said  proviso  for  shifting  it  shall  be  dedaredj 
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that  if  by  virtae  thereof  my  said  Wrightington  estate  shall 
have  shifted  to  the  said  Charles  Eceleston  or  any  of  my 
subsequently  bom  sons,  ixc  to  the  said  Elizabeth  Eccles* 
ton,  or  Catherine  Eceleston,  or  any  of  my  subsequently 
bom  daughters,  or  any  issue  of  the  respective  bodies  of 
my  said  sons  or  daughters,  and  there  shall  afterwards 
be  a  failure  of  issue  df  all  my  sons  or  daughters  who 
lAcH  be  yofunget  than  the  son  or  daughter  from  vhom  or 
from  whose  issue  the  same  shall  have  so  shifted  as  afore- 
said, then  and  in  that  case  my  said  Wrightington  estate 
afaall  return,  be,  and  remain  to  the  uses  and  be  hdd 
in  tilie  manner  in  which  the  same  would  have  gone  and 
been  held,  if  the  proviso  for  shifting  the  same  were  not 
inserted/' 

The  will  tiiien  contained  a  clause,  that  William  Ecdeston 
and  all  persons  who,  by  virtue  of  the  limitations  in  the  set- 
tlement, should  become  entitled  to  the  receipt  of  the  rents 
and  profits  of  the  Wrightington  estate,  or  many  the  fe- 
males so  becoming  entitled,  save  and  except  his  ddest 
son,  Thomas  Scartsbrick  and  his  issuoi  should  within  one 
year  after  so  becoming  entitled  or  marrying,  take  the  name 
and  arms  of  Diooonson  only. 

The  will  then  declared,  that  the  term  c€  2000  years  was  to 
be  limited  to  th^  trustees  in  the  first  place,  for  securing  by 
the  usual  ways  and  means  money  for  the  payment  of  such 
of  the  testator^s  funeral  expenses,  debts,  and  legacies  as  lus 
personal  estate  and  the  other  funds  thereinbefore  or  therein- 
after provided  for  that  purpose  would  not  be  sufficient  to  pay 
and  satisfy,  and  in  the  next  place  as  an  ulterior  or  auxiliary 
security  for  the  payment  of  the  sums  of  JESOOO  thereinafter 
directed  to  be  raised  for  his  daughters,  and  his  fourth  and 
other  subsequesLtly  bom  sons  out  of  the  estates  therein- 
after directed  to  be  sold;  and  in  the  next  place,  if  no  part 
of  the  Eedeston  estate  thereinafter  devised  should  remain 
after  answering  the  tmsts  aad  purposes  thereinafter  de- 
clared concerning  the  same,  or  if  the  part  which  shodd 
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nnain  of  the  same  shonld  be  under  the  value  of  £10,000  1840. 
(raluing  the  same  at  twenty-fiye  years'  purchase  on  the  net  scaeisbeick 
rents,  exclusively  of  the  land-tax)  then  as  the  case  might  be,  t^oi^%  ^^ 
in  trust,  by  the  usual  ways  and  means  to  raise  the  sum  of  ubsdale. 
£10,000,  or  such  a  sum  of  money  as  should  make  the  value 
of  the  remaining  estate  equal  to  the  siim  of  £10,000,  and 
pay  and  apply  the  same  to  his  said  son,  Charles  Bodeston, 
his  executors,  administrators,  and  assigns;  but  in  case  his 
said  son,  CSharles  Ecdeston,  shonld  die  under  the  age  of 
twenty-one  years  without  leaving  lawful  issue,  then  t6 
sudi  subsequently  bom  son  of  the  testator's  body  as 
should  first  attain  the  age  of  twenty-one  years,  or  die 
under  that  age  leaving  lawful  issue,  his  executors,  ad* 
ministratoni,  or  assigns,  but  without  interest  in  the  mean 
time;  and,  in  the  next  place,  in  trust  to  pay  any  child  of 
the  testator's  body  or  the  issue  of  sudi  child  who,  under 
the  limitations  of  the  said  settlement,  should  for  the  tim^ 
being  be  entitled  to  the  possession  or  to  the  receipts  of  the 
rents,  issues,  and  profits  of  his  said  Wrightington  estate, 
and  who  having  obtained  his  or  her  age  of  twenty-one 
years,  should  be  under  his  or  her  age  of  twenty-five  years, 
an  annual  tfom  of  £600,  until  he  or  she  shonld  attain  his 
or  her  i^  of  twenty^five  years,  or  depart  this  life  undesf 
that  age;  the  said  annual  sum  of  £600  to  be  paid  by 
equal  quarterly  payments,  and  the  first  quarterly  pay* 
ment  of  the  same  to  be  made  at  the  expiration  of  three 
calendar  months  next  after  he  or  she  should  so  become 
entitled;  and  in  the  next  place  in  trust  to  receive  the  sur- 
phtt  which  should  remain  of  the  rents,  issues,  and  profits 
of  the  hereditaments  and  premises  comprised  in  the  said 
term  of  3000  years,  after  answerii^  the  trusts  and  pur- 
poses aforesaid,  as  well  during  the  minority  and  respective 
minorities  of  every  person  so  for  the  time  being  entitled  as 
aforesaid,  as  durii^  sudi  time  as  any  child  of  the  said  tes- 
tator's body,  so  for  the  time  being  entitied  as  aforesaid, 
should  be  und^  the  age  of  twenty-five  yean,  and  to  aoeu- 
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1840.        mulate  the  same  in  maimer  thereinbefore  mentioned,  and 
ScARisBRicK   ^^  ^^^  ^^d  ^^  every  or  any  such  period  of  accumulation  to 
L  rd'sml-    *^PP^y  *^®  ^^^  ^  accumulated  in  or  towards  the  payment 
MBRSDALB.     of  lus  funcral  expenses,  debts,  and  legacies. 

And  as  to  all  the  testator's  said  manor  of  Eccleston,  and 
all  his  messuages,  lands,  tenements,  and  hereditaments  in 
Ecdeston,  &c.,  which  he  called  his  Eccleston  estate;  and 
as  to  all  other  the  hereditaments  thereinbefore  devised  by 
him,  the  trusts  oi  which  were  not  thereinbefore  declared, 
he  declared  his  will  and  mind  to  be,  that  the  said  Edward 
Wilbraham  Bootle  and  Streynsham  Master,  and  the  survivor 
of  them,  and  the  heirs  and  assigns  of  such  survivor,  should, 
by  sale  or  mortgage  of  the  same,  cmt  of  a  competent  part 
thereof,  and  by  and  out  of  the  rents  and  profits  thereof, 
in  the  mean  time  levy  and  raise  such  sum  or  sums  of  mo- 
ney as  they  or  he  should  think  proper  or  expedient  to 
levy  and  raise  for  the  payment  of  the  testator's  funeral  ex- 
penses, debts,  or  legacies;  and  should  pay  and  apply  the 
same  in  or  towards  the  satisfaction  of  his  said  funeral  ex- 
penses, debts,  and  legacies  accordingly;  and,  in  the  next 
place,  should  raise  and  pay  the  siun  of  £5000  a-pieoe  for 
the  fourth  and  every  subsequently  bom  son  of  the  testator's 
body,  and  the  like  sum  of  £5000  for  each  of  his  daughters, 
to  be  interests  vested  in  respect  to  a  son  or  sons  at  his  or 
their  age  or  respective  ages  of  twenty-one  years,  and  in 
respect  to  a  daughter  or  daughters  at  her  or  their  age  or 
respective  ages  of  twenty-one  years,  or  day  or  respective 
days  of  marriage,  which  should  first  happen,  but  without 
any  right  or  benefit  of  survivorship,  and  not  to  be  attended 
with  interest  till  the  same  respectively  should  be  vested. 
And  the  testator  declared,  that  in  case  the  whole  of  his 
said  Eccleston  estate  should  not  be  sold  or  mortgaged  for 
the  purposes  aforesaid,  and  the  residue  thereof,  after  the 
trusts  and  purposes  thereinbefore  directed  should  have 
been  answered,  should  not  exceed  the  value  of  £16,000, 
valuing  the  same  as  before  mentioned,  or  in  case  the  whole 
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should  hare  been  sold  or  mortgaged  for  the  purposes 
aforesaid,  then  if  the  residue  of  the  monies  to  arise  from 
such  sale  and  the  equity  of  redemption  of  the  estates  so 
mortgaged,  after  the  trusts  and  purposes  thereinbefore  di- 
rected, should  have  been  answered,  should  not  exceed  the 
sum  of  j£15,000;  the  said  Edward  Wilbraham  Bootle  and 
Strejmsham  Master,  and  the  survivor  of  them,  and  the 
heirs  and  assigns  of  such  survivor,  should  stand  and  be 
seised,  possessed  of,  and  interested  in,  the  residue  of  such 
estate  or  of  such  monies  respectively  as  the  case  might  be, 
in  trust  for  the  testator's  said  son,  Charles  Ecdeston,  or 
such  subsequently  bom  son  of  the  testator's  body  as 
should  first  attain  his  age  of  twenty-one  years,  or  die 
under  that  age,  leaving  lawful  issue,  his  heirs,  executors, 
administrators,  and  assigns,  respectively;  and  in  case 
the  testator  should  leave  only  two  sons,  in  trust  for  the 
eldest  of  such  sons,  his  heirs,  executors,  administrators, 
and  assigns  respectively;  but  in  case  such  residue  of  his 
said  Eccleston  estate,  or  of  such  monies  respectively, 
should  exceed  £15,000,  then  he  directed  that  such  parts 
of  such  residue  as  should  consist  of  money  should  be  laid 
out  by  the  said  trustees,  or  the  survivor  of  them,  or  the 
heirs  or  assigns  of  such  survivor,  in  the  purchase  of  firee- 
bold  or  copyhold  lands  of  inheritance  in  England,  and 
that  as  well  the  lands  so  to  be  purchased  as  such  part  of 
such  residue  of  his  said  Eccleston  estate  as  should  not 
have  been  sold,  and  the  equity  of  redemption  of  such  part 
thereof  as  should  have  been  mortgaged,  should  thenceforth 
go  and  remain  to  the  use  of  his  the  testator's  said  third 
son  Charles  Ecdeston,  and  every  other  subsequently  bom 
son  of  the  testator's  body  successively,  in  the  order  of 
his  birth  during  his  life,  and  after  his  respective  de- 
cease to  the  use  of  his  respective  first  and  other  sons 
successively  in  tail  male ;  and  for  default  of  such  issue, 
to  the  use  of  his  the  testator's  eldest  son,  Thomas  Sea- 
risbrick  and  his  assigns,  for  his  life,  and  after  his  de- 


1840. 


SCARIBBRICX 

Lord  Szmv* 

MBUDALS. 


90  XQVITT  0ABB8  IN  THS 

1840.  cease  to  tlie  use  of  the  first  and  every  other  son  of  the 
ScAusBRioL  mid  ISiomas  Scaiisbrick  suceessirely,  in  tail  male  j  and  for 
LoED  ^sebl-  ^^^^^  ^^  8^®^  iBsue,  to  the  twe  of  hia  the  testator's  second 
son^  the  said  William  Eocleston,  and  his  assigns,  for  his  life 
and  after  his  decease,  to  the  nse  of  the  first  and  every  oOier 
son  of  the  said  William  Ecdeston,  saceessively,  in  tail 
male;  and  for  default  of  such  issue,  and  after  the  decease 
of  each  of  the  testator's  said  sons  taking  in  such  or^r  as 
last  thereinbefore  vna  mentioned,  to  tbe  nse  of  his  first 
and  other  sons  successively  in  tail,  but  so  that  the  respect* 
ive  son  or  sons  of  the  eldest  of  such  sons,  and  such  their 
respective  issue  as  aforesaid,  should  always  after  his  or 
their  respective  parent's  decease  take  before  the  respective 
son  or  sons  of  the  younger  of  such  sons  and  their  respective 
issue  as  aforesaid;  and  for  default  of  such  issue,  and  after 
the  respective  decease  of  testator's  said  sons,  taking  in  such 
order  as  aforesaid,  to  the  use  of  his  first  and  every  other 
daughter  successively  in  tail,  but  so  that  the  respective 
daughter  or  daughters  of  each  of  testator's  said  sons,  first 
taking  in  such  order  as  aforesaid,  and  such  their  respective 
issue  as  aforesaid,  diould  always  after  her  or  their  reqpect* 
ive  paraxf  s  decease  take  before  the  respective  daughter  or 
daughters  of  the  son  or  sons  to  take  next  in  such  <»rder  as 
al(Mresaid,  and  their  respective  issue  as  aforesaid;  and  for 
default  of  such  issue,  to  the  use  of  the  said  trustees  and 
their  heirs  during  the  respective  lives  of  testator's  said 
third  and  fourdi  daughters,  Elisabeth  Ecdeston  and  Ca^ 
thertne  Eccie8ton>  and  every  other  subsequently  bom 
dan^t^.of  testator's  body,  in  trust,  to  apply  the  rents 
and  profits  of  the  said  hereditaments  to  the  separate  use 
of  the  said  Elioabeth  Ecdeston^  Catherine  Eecleston*  and 
every  other  subsequently  bom  daughter  of  testatCHr's  body 
successively,  in  the  order  o{  her  bk1;h  during  her  life ;  but 
so  that  after  the  respective  decease  of  each  such  daughter 
taking  in  such  ordex  as  afcuresaid,  the  said  last-mentioned 
estates  should  be  and  remain  to  l^e  use  of  her  respective 
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BODS  and  daaghtera  in  sneh  order  and  for  such  estates  as        1S40. 
were  therein  before  expressed  in  their  regard  with  respect    8caei8bbick 
to  testator's  said  Scarisbrick  estate:  and  for  default  of  such    .      *i 

'  XORD  SEBL- 

iflsue,  to  the  use  of  the  last-mentioned  trustees  and  their     mbmiialb. 

heirs  during  the  respective  lives  of  testator's  said  first  and 

second  daughters,  Ann  Ecdeston  and  Mary  Eocleston,  in 

trust  to  i^ply  the  rents  and  profits  of  the  said  h^edita- 

ments  to  the  separate  use  of  the  said  Ann  Ecdeston  and 

Mary  Ecdeston  during  thdr  respective  lives;  but  so  that 

after  the  respective  decease  of  each  such  daughter  taking 

in  such  order  as  aforesaid,  the  said  last-mentioned  estates 

should  remain,  to  the  use  of  her  respective  wxdm  and 

dau^ters  in  such  order,  and  for  such  estates  as  were 

thereinbefore  expressed,  in  their  regard  with  respect  to 

testator's  said  Scarisbrick  estate.   With  divers  remainders 

over,  and  with  the  ultimate  remainder  to  the  use  of  tes^ 

tator's  right  heirs. 

The  will  then  proceeded — ^'^  And  in  the  said  settkment 
shall  be  contained  a  proviso,  that  if  by  virtue  of  the  said 
settlement  the  said  Charles  Ecdeston,  or  any  of  my  subse- 
quently bom  sons,  or  my  said  daughters,  Elizabeth  Eode»- 
t6n  and  Catherine  Ecdeston,  or  any  of  my  subsequently 
bom  daughters,  or  any  issue  male  of  tiie  respective  bodies 
of  my  said  sons  or  daughters,  shall  become  actually  entitled 
to  the  possession  or  to  the  recdpt  of  the  rents,  isgues,  and 
profits  of  my  said  Wrightingtcm  estate,  and  anif  younger 
mm  mr  drntghier  of  my  body,  or  any  issue  of  such  younger 
Bon  or  daughter  $hM  be  then  living,  ihea  and  so  often  as 
the  same  shall  happen,  the  uses  to  be  limited  in  the  said 
•ettlement  in  the  said  hereditaments,  at  Ecdeston,  to  the 
son  or  daughter  who  or  whose  issue  shall  so  become  en- 
titled as  aforesaid,  and  to  his  or  her  issue  shaH  absohdady 
cease;  but  in  the  said  proviso  for  ahofiing,  it  shall  be  de- 
clared, that  if  by  virtue  thereof  the  said  hereditaaneats  at 
Ecdeston  shall  have  shifted  to  any  of  any  other  sons  or 
daughters,  or  any  issue  of  their  respective  bodies,  and  there 
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shall  afterwards  be  a  failure  of  issue  of  all  my  sons  or 
daughters  who  shall  be  younger  than  the  son  or  daughter 
firom  whom  or  from  whose  issue  the  same  shall  have  so 
shifted  as  aforesaid,  then  and  in  that  case  the  said  heredi- 
taments at  Eccleston  shall  return,  be,  and  remain  to  the 
uses  and  be  held  in  the  manner  in  which  the  same  would 
have  gone  and  been  held  if  this  proviso  for  shifting  the 
same  were  not  to  be  inserted/' 

The  will  then  contained  clauses  giving  the  usual  powers 
of  jointuring  and  charging  portions  to  the  respective  ten- 
ants for  life,  of  the  Scarisbrick,  Wrightington  and  Eccles- 
ton estates.  It  Hkcwise  provided  for  the  appointment  of 
new  trustees,  and  for  the  indemnity  of  the  trustees  under 
the  settlement;  and  it  contained  a  general  clause  author- 
izing the  introduction  of  all  ordinary  powers  and  provisoes 
into  the  settlement  ''not  inconsistent  with  the  general 
scope  and  true  intent  and  meaning  "  of  the  will,  or  such  as 
the  executors  or  their  counsel  ''should  think  it  advisable 
to  insert  for  the  advantage  of  the  persons  beneficially  in- 
terested under  the  said  settlement,  or  for  explaining  the 
same  or  eiSectuating  the  general  object  and  purpose 
thereof.'' 

The  testator's  son  William  died  in  his  father's  lifetime, 
without  issue.  Shortly  after  this  event,  the  testator  made 
a  codicil  to  his  will,  by  which  he  gave  to  his  wife  and 
daughters  certain  annual  sums  in  addition  to  what  he  had 
given  to  them  by  his  will,  and  directed  those  additional 
sums  to  be  charged  and  chargeable  in  like  manner  in  all 
respects,  and  payable  at  such  times  as  the  annual  sums 
given  to  them  by  his  will.  And  the  testator,  after  giving 
a  further  legacy  of  £200  to  his  wife,  thereby  confirmed  his 
will  in  all  respects,  so  far  as  the  same  was  not  altered  by 
the  recent  death  of  his  son  William. 

The  testator  died  on  the  1st  November,  1809,  leaving 
his  widow  and  the  several  children  named  in  his  wiUj 
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except  William^  snmTing  liim.    The  orde^  of  tiiese  chO-        1840. 
drexiy  according   to   their   seniority,  was  as    follows: —    Scarisbrick 
Thomas.  Ann.  Mary.  Elizabeth.  Catherine,  and  Charles.    ,      \ 

'  *  J'  '  '  Lord  Skel- 

William  had  been  the  youngest  child  but  one.    The  tes-     mbrsdalb. 
tator  had  never  had  any  other  issue. 

Thomas  Scarisbrick,  shortly  after  his  father's  decease^ 
obtained  the  King's  license  to  use  the  name  and  arms  of 
Scarisbrick;  and  about  the  same  time  the  like  license  was 
obtained  for  Charles  Ecdeston,  then  an  infimt,  to  use  the 
name  and  arms  of  Dicconson. 

In  September,  1815,  the  trustees  filed  a  bill  in  the  Court 
of  Chancery  of  the  Duchy  of  Lancaster,  against  the  widow 
and  children  of  the  testator,  praying  that  the  will  might  be 
established,  and  the  trusts  thereof  carried  into  execution. 
In  that  suit  the  registrar  made  his  report,  by  which  he 
found  that  the  .clear  value,  according  to  the  computation 
directed  by  the  will,  of  the  Eccleston  estate,  not  sold  or 
mortgaged  for  the  purposes  specified  in  the  will,  and  after 
answering  the  trusts  of  the  will,  exceeded  the  sum  of 
£15,000.  By  an  order  of  the  yice-ChanceUor  of  the 
Duchy,  made  in  the  same  suit,  upon  the  petition  of  Tho- 
mas Scarisbrick,  dated  the  9th  January,  1828,  it  was  de- 
dared  that  the  estates  given  by  the  will  of  the  testator 
to  Charles  Dicconson  and  his  issue,  in  the  residue  of  the 
Eccleston  estate,  never  took  effect,  the  testator's  son  Wil- 
liam having  died  in  the  lifetime  of  the  testator;  and 
that  the  said  Thomas  Scarisbrick,  upon  the  death  of  the 
testator,  became  entitled  for  his  Hfe  to  the  residue  of  the 
Eccleston  estate;  and  also  to  the  leasehold  estates,  if  any, 
which  by  the  testator's  will  were  directed  to  be  settled  in 
like  manner  as  the  Eccleston  estate;  and  the  Court  de- 
creed the  same  accordingly. 

In  July,  1833,  Thomas  Scarisbrick  died  without  issue, 
and  thereupon  Charles  Dicconson  entered  into  possession 
and  receqtt  of  the  rents  and  profits  of  the  Scarisbrick 
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estate,  and  obtaixied  a  license  from  the  Crown  to  use  the 
name  of  Scariabrick.  He  also  presented  the  present  peti« 
tion  of  appeal  to  the  Chancellor  of  the  Duchj,  praying 
that  the  order  of  the  9th  of  January,  1828,  so  far  as  is 
above  stated,  might  be  discharged,  and  that  it  might  be 
declared  that,  upon  the  death  of  the  testator,  the  peti- 
tioner became  entitled  for  his  life  to  the  Ecdeston  estate, 
and  the  leaseholds  above  referred  to  (a). 

The  petitioner  waived  all  claim  against  the  estates  of 
Thomas  Scarisbrick,  and  all  daim  against  the  tnistees  for 
rents  permitted  by  them  to  be  received  by  Thomas  Scaris- 
brick. 


Mr.  Tbmeff  for  the  petitioner. — ^In  the  argnment  of 
this  case  in  the  Court  below,  the  petitioner  contended 
that,  in  the  events  which  happened,  the  shifting  clause  re- 
lating to  the  Eccleston  estate  did  not  apply,  and  that  upon 
the  death  of  the  testator  the  Eccleston  estate  did  not  go 
over  to  Thomas,  there  being  no  younger  son  of  the  testator 
than  the  petitioner.  On  the  other  hand,  Thomas  contended 
that  the  words  ''younger  son'^  meant  posterior  in  limit- 
ation. But  in  Scurisbriek  v.  Ecckston,  the  House  of  Lords 
decided  that  the  shifting  clause,  as  to  Wrightington,  did 


(a)  The  petidon  wm  presented 
in  consequence  of  the  decree  of  the 
House  of  Lords  in  Scarubrick  ▼• 
£ccle»ton.—See  4  CI.  &  Fin.  398. 
The  hill  in  that  cose  was  filed  after 
the  death  of  Thomas,  hy  the  tesU- 
tor's  daughters,  Maiy  and  Eliza- 
beth, against  the  trustees,  pray- 
ing that  a  settlement  might  he  ex- 
ecuted in  pursuance  of  the  wilL 
The  bill  insisted  that  the  Wrighfr- 
ington  estate  had  shifted  from 
Charles  to  Mary,  and  the  Eccleston 
estate  from  Thomas  to  Elizabeth. 
Sir  John  Leach,  and  Lord  Lynd- 


ktirst,  in  affirmance  of  his  Honor's 
decision,  decreed  in  favour  of  the 
plaintiffs.  The  House  of  Lords 
however  reversed  this  decision,  up- 
on the  ground  principally,  that  ttie 
testator  did  not  intend  the  estates 
to  shift  from  sons  to  daughters ;  hut 
Park,  J.,  in  delivering  the  judg- 
ment of  the  House  of  Lords,  fhr- 
ther  intimated  that  the  decree  of 
the  Chancery  of  Lancaster  in  fa- 
vour of  the  claim  of  Thomas,  as 
younger  in  limitation  to  his  brother 
Charies,  was  erroneous. 
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not  deprive  Charles  of  that  estate;  although^  iipon  the 
death  of  Thomas  without  issnej  the  Scarishrick  estate  had 
come  to  Charles.  The  House  of  Lords  were  of  opinion,  as 
this  Court  will  be,  that  the  word  ''younger'^  in  the  present 
win  must  be  taken  in  its  primary  and  natural  signification; 
thatis  to  say,  as ''younger  in  age/'  Undoubtedly  there  is 
a  class  of  cases  relating  to  portions  in  which  a  contrary 
construction  has  been  adopted.  Thus,  in  Breiion  y.  BreU 
tarn  (a)  money  was  bequeathed  to  younger  children,  where 
thare  were  several  daughters,  and  one  son  who  was  heir  at 
law,  with  a  ftdr  inheritance ;  and  it  was  held,  that  the  son, 
though  a  younger  child  by  birth,  was  not  a  younger  diild 
within  this  devise ;  but  that  was  not  a  question  of  limitation, 
but  a  mere  question  of  portions.  In  Chadwiek  t.  IMe^ 
num{b)  the  same  construction  was  made  of  the  word 
'*  younger^'  in  regard  to  portions.  But  the  reason  that 
the  Courts  of  Equity  go  this  length  in  this  particular  dasa 
of  cases  is,  that  the  question  of  portions  is  purely  one  of 
equity :  Beale  v.  Beale  (e),  Butler  v.  Ihmeombe  {d),  Lerd 
TeyfuAam  v.  Webb  [e).  The  case  of  Heneage  t.  Hunhke  (jr) 
proceeded  on  the  express  distinction,  that  it  was  a  case  of 
equity  and  not  one  of  legal  limitations.  It  was  a  case  of 
ezeeutoiy  articles.  A  Court  of  Equity  does  not  decide 
that  the  word  "  joimget'^  per  ie  means  anything  except 
younger  in  age;  though,  firom  the  special  wording  of  an 
instrument,  a  different  meaning  may  be  attached  to  it.  In 
HaU  y.Luehf  (A)  there  were  expressions  in  the  will  amount- 
ing io  declaration  that  the  word  ''  younger''  was  not  to  have 
its  ordinary  sense,  and  the  Yiee-Chanoellor  decreed  accord** 
ing^y.  In  regard  to  portions,  the  general  principle  i%  that 
aytmnger  child  means  a  child  not  provided  for  as  elder;  but 
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(a)  FWem.  Ch.  C.  158. 
(h)  2  Vem.  528. 

(c)  1  P.  W.  244. 

(d)  Id.  448. 


(e)  2  Yes.  sen.,  198. 
(^>2Atk.456« 
(h)  4  Sim.  5. 
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here  Thomas  is  provided  for  as  elder.  No  argument  can 
be  drawn  in  favour  of  Thomas  firom  the  circumstance  of  the 
LoRD*SuL-  Property  being  left  to  him,  if  under  the  value  of  jE15,000. 
MBRSDALE.  ^his  was  oulj  because  the  testator  did  not  mean  to  settle 
at  all,  if  the  value  was  trifling.  This  appeal  is  not  too 
late :  Smith  v.  Clay  (a). 

Sir  WUUam  FoUeti,  on  the  same  side. — The  primary 
object  of  the  testator  was,  to  provide  for  the  sons  and  their 
issue  before  the  daughters ;  the  secondary  object  to  shift 
the  estate.     On  those  shifting  clauses  the  House  of  Lords 
has  decided :  the  question  there  was,  what  became  of  the 
Wrightington  and   Eccleston  estates   when  Soarisbrick 
came  to  Charles.    The  decision  was,  that  '^  younger  son  or 
daughter '^  meant  " younger  son^'  or  "younger  daughter ;'' 
and  also  that  the  shifting  can  only  be  firom  son  to  son,  or 
from  daughter  to  daughter.    The  argument  on  the  other 
side  in  the  House  of  Lords  was,  that  "  younger'^  meant 
posterior  in  limitation;  and  it  was  said  such  was  clearly 
the  meaning  in  the  clause  by  which  the  Wrightington 
estate  is  settled  in  the  first  instance  {b) ;  but  the  Judges 
intimated  it  as  their  opinion,  that "  younger ''  must  have  its 
natural  sense,  and  that  the  judgment  of  the  Duchy  Court 
was  wrong.    The  intention  might  well  be,  that  the  younger 
children  only  should  take  by  the  shifting  clause.    What 
reason  is  there  to  suppose  that  the  testator  ever  meant 
that  an  elder  son  or  daughter,  well  provided  for  already, 
should  take  by  the  shifting  clause  ?     The  House  of  Lords 
went  mainly  on  the  reverter  clauses.    The  testator  thought 
the  Eccleston  estate  might  not  be  worth  £15,000;  if  tmder 
£15,000,  and  there  are  only  two  sons,  then  the  testator 
gives  it  to  Thomas.  The  argument  on  the  other  side  is,  that 
he  meant  Thomas  to  take  (whether  under  or  over  £15,000) 
if  there  was  only  one  other  son.     Suppose  there  had  been 

(a)  Ambl.  645;  3  Bro.  C.C.  640.  (b)  See  ante,  p.  84. 
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only  one  son  (William)^  or  no  son^  and  the  estate  to  be 
under  £15^000^  then  there  is  no  disposition  of  it.  This 
shews  that  the  testator  paid  little  or  no  regard  to  it,  if 
under  £15,000.  As  to  the  meaning  of  the  word  yonnger, 
see  Driver  d.  Firank  v.  Firank  (a),  Beale  v.  Beale  (*),  Byth. 
Conv.  ed.  Jarman  (c).  The  intention  of  the  testator  to  use 
the  word  ''jounger^'  not  in  the  ordinary  sense  is  said 
to  be  deduced  from  the  limitation  of  the  Wrightington 
estate.  There  is  evident  inaccuracy  in  limiting  that  estate 
to  the  second  son  of  Thomas  before  the  first.  Compare  it 
with  the  limitations  to  the  daughters,  in  which  there  is  no 
such  inaccuracy.  The  construction  must  be  the  same  in 
equity  and  at  law.  What  is  there  to  authorize  a  Court  of 
Equity  to  reform  the  trusts  of  this  will?  JervoUe  y.  Duke 
of  NcHhumberland  {d),  is  an  authority  to  the  contrary. 
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Mr.  L.  Wigram,  on  the  same  side. — ^The  House  of  Lords 
decided  that  both  shifting  clauses  are  to  be  construed  distri- 
butiyely.  The  grounds  of  the  judgment  of  the  Vice- 
Chancellor  of  the  Duchy  do  not  appear.  It  might  be  that 
he  thought  the  clause  ought  to  be  construed  collectiyely, 
and  not  distributively ;  and  then  his  judgment  was  over- 
mled  by  the  House  of  Lords.  Or  he  might  have  thought 
the  word  ''younger/'  in  the  Eccleston  clause,  meant  pos- 
terior in  limitation.  But  there  is  no  intention  on  the  face 
of  the  will  to  use  the  word  in  that  sense.  The  expression, 
younger  son,  &c.,  ''  of  my  body,''  shews  that  the  order  of 
Urth  was  contemplated.  In  wills,  words  are  generally 
to  be  considered  as  used  in  their  ordinary  and  popular 
sense,  unless  the  contrary  appears  clearly  from  the  con- 
text.    Wilkinson  y.  Adam  (e).  Derm  y.  Eo(ike  {g),  Jones  y. 


(a)  3M.  &S.29,  56. 

(d)  1  P.  W.  244. 

(e)  Vol.  10,  p.  189. 

VOL.  IV. 


(rf)  IJ.  &  W.  574. 
(f)l  Ves.  &B.422. 
(^)  5  B.  &  C.  720. 


BQ.  EX. 
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I84d.  Colbick(a).  There  is  no  difference  betivreen  tnuts  exe^ 
ScAittsftRtGft  cuted  and  executory,  except  where  the  relation  of  the  par* 
Lokd^skel*.    ^^  gives  rise  to  a  different  constmction* 

MBRBDAtfe. 

Mr.  Pembertan,  for  the  executor  (tf  l^omas  Scaiiabrick.--* 
This  appeal  is  now  made  after  a  lapse  of  seventeen  years. 
It  is  rery  doubtfbl,  indeed,  whether  it  is  not  rather  a  re- 
hearing than  an  appeal;  and  if  so,  the  objection  as  to  time 
will  apply  with  still  greater  force.  The  question  in  the 
House  of  Lords  between  Mr.  Scarisbrick  and  his  aosters 
cannot  affiect  the  present  question.  The  opinion  giren  in 
the  House  of  Lords  as  to  the  present  point  was  extra- 
judicial. The  House  of  Lords  decided  there  was  no  shift- 
ing between  different  classes.  The  question  as  to  the 
meaning  of  the  word  "  younger/'  did  not  properly  arise 
there.  The  House  of  Lords  divided  the  shifting  clause 
into  two  parts :  that  is  to  say>  they  did  violence  to  the 
actual  expressions  of  the  will,  in  order  to  carry  out  the 
obvious  intent.  I  propose  to  shew,  in  the  same  wiQr,  that 
tiie  obvious  intent  was  to  use  the  wwd  '^  younger"  not  in 
its  primary  and  natural  sense.  The  intent,  as  to  Ecdbston, 
was  that  it  sfaouM  be  settled,  if  above  £15,000;  seau^ 
if  under  that  amountw  Suppose  Charles  had  died  instead 
of  William;  Thomas  would  have  taken  it.  [Rolfe,  B. — 
That  would  have  been  in  the  ordinary  course  of  limita- 
tion.] l%e  object  of  a  shifting  ckuse  is  to  accelerate 
ulterior  limitations ;  it  has  no  other  object.  If  there  are 
only  two  sons,  the  testator  gives  the  estate  (if  undefr 
£15,000)  to  Thomas.  "Wliy?  Because  if  above  £15,000 
he  would  have  taken  it.  The  testator  made  a  codicil  aftw 
^e  death  of  Wflliam,  and  confirmed  his  will,  except  aa  it 
was  altered  by  the  death  of  William ;  but  he  made  an  ad- 
ditional charge  t>n  Scarisbrick.  Why  did  he  do  so,  except 
on  the  principle  that  by  the  death  of  William,  Tliomas  had 


(a)  8  Yes.  42. 
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got  aooeasion  of  Eccleston  ?  No  doabt  the  word  ''  younger'' 
must  be  taken  in  its  ordinary  sense,  unless  from  the  context 
another  construction  is  necessary;  2  Paw.  Dev,  ed,  Jarm. 
722.  The  question  here  is,  whether  another  construction 
IS  not  necessary.  There  are  many  cases  upon  s^ements 
and  wills,  in  which  another  construction  will  hold,  Pea* 
tocke  Y.Pare${a)n  In. order  to  beat  out  the  ordinary 
interpretation  of  words,  it  is  not  necessary  to  shew  that 
they  are  used  inconsistently  in  the  same  instrument;  it  is 
sufiGbcient  to  shew  that  the  words  could  not  be  rationally  so 
construed.  In  Duke  ▼.  Doufge  (i),  there  was  no  incon- 
sistency: the  ground  of  decision  was  only  the  extreme 
improbability  that  the  words  could  be  used  in  their  ordi- 
nary sense.  What  is  there  peculiar  in  the  case  of  por* 
tions?  Heneage  v.  Hunloke  was  not  a  case  of  portions; 
not  even  of  a  parent.  Frances  Flatman,  in  that  case,  was 
no  party  to  the  articles.  How  could  h^  deed  be  re- 
formed? What  the  Court  did  was  to  construe  the  deed, 
not  the  articles.  Hall  f.  Ijuckup  was  also  a  case  of  free^ 
hold  estate.  The  reasoning  ci  the  yic&-ChancellQr  only 
went  to  exclude  the  elder  son,  not  to  include  the  elder 
daughter.  The  real  ground  was,  that,  by  fair  inference^ 
the  Court  concluded  the  words  were  not  used  in  their 
natural  meaning.  Now  here  it  is  clear,  that  in  the  general 
lioiitationa  of  the  Eccleston  estate,  the  words  *'  eldest''  and 
''  younger"  cannot  be  taken  in  their  literal  saise.  And  it 
is  immaterial  that  a  different  constaruction  is  £^^n  to  the 
tame  words  in  othar  parts  of  the  will.  Words  may  be 
read  in  different  senses  in  the  sMue  will  if  necessary.  The 
Wiightington  shifting  clause  may  be  expounded  by  the 
rererter  clause:  and  so  the  Eccleston  shifting  dause  msy 
be  expounded  by  its  own  reverter  clause.  This  is  a  will 
on  which  the  trusts,  being  executory,  the  Court  can  carry 
them  into  execution  according  to  the  apparent  intention 
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(a)  2  Keen,  698. 


(6)  2  Ves.  sen.  203»  n. 
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of  the  testator.  There  is  a  dear  distinction  in  this  respect 
between  trusts  executed^  and  those  which  are  merely  exe- 
cutory :  Papillon  v.  Voice  {a),  Countess  of  Lincoln  y.  Duke 
of  Newcastle  {b),  Jervoise  y.  Duke  of  Northumberland  (c), 
Douglas  y.  Congreve  (d).  Here  the  testator  has  not  been 
his  own  conyeyancer;  he  has  created  no  estate.  His  di- 
rection in  the  will  to  the  trustees  to  make  conyeyanoes^  and 
to  insert  snch  clauses  as  should  better  effectuate  the  gene- 
ral object  and  purpose  of  his  will  {e),  clearly  shews  that 
the  trusts  were  executory.  He  meant  to  leaye  the  Court 
to  carry  out  the  intent.     Woolmore  y.  Burrows  {g). 


Mr.  Knight  Bruce  on  the  same  side. — ^Thomas  was  left 
in  the  enjoyment  of  this  estate  all  his  life^  and  adapted 
his  expenses  accordingly.  There  is  great  inconyenience 
in  proceeding  after  such  a  lapse  of  time.  The  whole  might 
haye  been  accounted  for  to  Thomas.  It  is  a  mere  accident 
that  any  money  remains  in  the  hands  of  the  trustees.  The 
question  is^  whether  this  is  a  rehearing  or  an  appeal. 
That  depends  on  whether  this  is  the  same  Court  as  that 
of  the  Vice-Chancellor  of  the  duchy.  I  conceiye  the 
Courts  are  the  same^  and  that  the  practice  of  this  Court 
conforms  to  that  of  the  Exchequer^  which  forbids  rehear- 
ings  after  six  months:  Toumsend  y.Champemowne  (A).  In 
Chancery^  rehearings  of  appeals  are  discouraged;  Mausley 
V.  Carr (f),  Attomey-GeneralY,  Ward{k).  Upon  the  merits^ 
the  question  here  is  not  the  same  as  before  the  House  of 
Lords.  There  it  was  decided  in  fayour  of  a  distributiye 
construction  of  the  shifting  clauses.  Here  the  real  ques- 
tion is^  was  it  the  object  of  the  testator,  by  the  shifting 
clauses,  to  accelerate  or  disturb  the  ulterior  limitations? 


(a)  2  P.  W.  471. 

(b)  12  Yes.  218. 

(c)  1  J.  &W.  571. 
{d)  1  Bear.  59. 

(e)  See  ante,  p.  92. 


(^).  1  Sim.  512. 
{h)  1  Yoange,  344. 
(i)  3  Myl.  &  K.  205. 
(k)  1  Myl.  &  C.  449. 
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I  apprehend  he  only  intended  to  accelerate  them^  and 
that  the  Conrt  will  put  such  a  construction  on  the  will  as 
will  effect  this  ohject.  There  are  many  cases  of  marriage 
articles  and  executory  trusts  in  wiUs^  in  which  the  Court, 
in  order  to  give  effect  to  the  true  intent  of  the  settlor  or 
testator,  has  construed  particular  words  in  a  sense  different 
firom  that  which  they  ordinarily  hear ;  as  for  instance,  by 
turning  "leave  **  into  " have/'  '' payable '^  into  "  vested/' 
"  executors  and  administrators ''  into  "  next  of  kin/' "  first 
bom"  into  '^  eldest/'  and  the  like :  Woodcock  v.  Duke  of 
Dorset  (a),  Howgrave  v.  Cariier  (6),  Bradish  v.  Bradish  (c), 
JVy  V.  Lord  Sherborne  (d),  Bulmer  v.  Jay  {e),  Langston  v. 
Pok  {g\  Lomax  v.  Holmden  (A),  Doe  d.  James  v.  HaJiett  (t). 
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Mr.  Walker y  on  the  same  side,  referred  to  Oddie  v.  Wood* 
ford{k),  and  observed,  that  the  object  of  the  Eccleston 
shifting  clause  was  to  prevent  the  union  of  the  Eccleston 
and  Wrightington,  and  not  of  the  Eccleston  and  Scans* 
brick  estates. 

Mr.  Spence,  for  the  trustees,  contended  that  the  appeal 
was  too  late.  He  also  referred  to  Fenn  v.  Loumdes  (/), 
Cbm.  Dig.  Chancery,  8  A.  8. 


Mr.  Tbrnei/j  in  reply. — Upon  the  question,  whether  this 
proceeding  is  too  late,  it  is  to  be  considered  that  this  is 
an  appeal,  not  a  rehearing.  Plowden,  218;  4  Inst.  204, 
206;  88  Hen.  8,  c.  89.  The  Court  of  the  Duchy  is  only 
a  Court  of  equity :  Fisher  v.  Patten  (m),  Addison  v.  jHiimC- 
marsh  (n),  8  BL  Comm.  78,  Ormerod  v.  Hardman  (o).    The 


(a)  3  Bro.  C.  C.  569. 
(6)  Coop.  66. 

(c)  2  BalL  &  B.  479. 

(d)  3  Sim.  243. 

(e)  4  Sim.  48 ;  3  M.  &  K.  197. 
07)  5  Bing.  228,  2  M.  &  P.  490. 
(A)  1  Ves.  sen.  290. 


(i)l  M.&S.  124. 
(k)  3  Myl.  &  C.  584. 
(/)  4  Burr.  2250. 
(m)  2  Lev.  24. 
(fi)  1  Vera.  442. 
(0)  5  Ves.  725. 
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IdW.  t)uchy  Cotirt  has  power  to  review  dedsions  of  the  Court  of 
BcARisBRicK  ^^^  cocmty  palatine.  This  most  be  by  appeal^  not  rehear^- 
LoRD%teL-  ^'  ^®  record  is  transmitted  from  the  county  palatine 
MSRSDAL*.  to  the  Duchy  Court*  An  analogy  exists  with  respect  to 
the  ecclesiastical  Courts.  There^  the  record  is  transmitted 
to  the  appellate  Court,  and  the  cause  ceases  to  exist  in  the 
Court  below.  If  it  is  an  appeal,  there  can  be  no  bar  from 
lapse  of  time.  An  appeal  is  as  much  a  right  of  the  sub* 
ject  as  the  original  suit.  The  only  analogy  as  to  time  is 
from  the  Stat.  10  &;  11  fUlL  8,  c.  14.  Smiih  t.  Clog  (a). 
Ihe  House  ci  Lords  has  laid  down  a  role  of  five  years, 
but  there  is  no  such  rule  here.  Even  if  this  be  a  rehear- 
ing, what  difference  does  it  make?  It  is  said,  the  pro- 
ceedings here  follow  those  of  the  Court  of  Exchequer,  and 
not  those  of  Chancery;  and  that  by  an  order  of  the  Exche- 
quer, made  in  the  year  1881,  rehearings  can  only  be  heard 
within  six  months  after  decree  pronounced.  That  order 
does  not  bind  this  Court.  There  are  no  special  circum- 
stances here  to  oust  our  right  of  rehearing  in  less  than 
twenty  years. 

On  the  merits,  the  question  is,  whether  ^'younger'' 
means  ^  younger  in  age,^  or  posterior  in  point  of  limita- 
tion of  one  particular  estate.  The  Judges  in  the  House 
of  Lords  thought  it  meant  younger  in  age.  The  respond- 
ents rely  on  this  being  a  case  of  executory  limitations,  and 
tha?efore  that  the  Court  may  model  them  as  occasion  may 
require.  "BiA  here,  the  testat<»r  has  directed  what  is  to  be 
done.  He  is  his  own  conveyancer.  This  cb  the  case  of  a 
will,  not  of  marriage  articles :  Jerwrise  v.  Duke  o/Ntnihum^ 
herland{b).  The  Court  cannot  alter  the  natural  meaning 
of  the  word  "younger,''  unless  the  testator  clearly  used  it 
in  a  different  sense.    The  respondents  next  rely  on  the 


(a)  3  Br.  C.  C.  640;  and  aee  Fox  v.  Gregg,  Sugd.  Pow.  App.  No.  12. 
(6)  1  J.  &  W.  574. 
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eodieil,  as  shewing  an  intention  in  &¥ouy  of  Thomas. 
Because  an  additional  burthen  is  thrown  on  Thomas^  there- 
fore they  say,  the  testator  supposed  he  was  the  party  en- 
riched by  the  death  of  William.  But  the  charges  are  ori^ 
finally  thrown  on  the  Eedeston  estate;  and,  by  codiisil,  he 
makes  a  alight  addition  to  them.  The  object  of  the  shifting 
dauae  was,  not  to  accelerate  the  remainders  in  all  eyents^ 
but  only  in  the  particular  cases  specified^  The  cases  in 
which  "  younger'^  has  been  held  to  mean  ''other  than  a  son 
taking  tiie  inheritance/'  are  confined  to  cases  in  equity^ 
where  the  clear  object  is  to  provide  for  all.  Here  no 
such  reascm  exists,  lliomas  cannot  be  considered  either 
as  younger  or  unprovided  for*  There  is  juo  authority  fo|P 
giving  to  the  word  younger  the  meaning  here  contended 
for.  The  cases  on  this  head,  which  have  been  cited  on 
the  other  side,  involve  words  which  naturally  admit  of 
two  meanings,  as  ''child,''  "children,''  &c.  Gifts  to  a 
man  and  his  children  include  ail  descendants.  So  "  leavr 
ing"  and  "having"  are  words  of  fleiible  consideration. 
So  "  survivor,"  is  only  held  to  mean  "  other,"  when  such 
construction  is  necessary. 


1640, 
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V. 

LOEP  Sui.- 
MBRSSAItlr 


Maule,  J.,  now  delivered  the  judgment  of  the  Court.  May  28/*. 
— ^Tbis  was  a  petition  of  appeal  from  an  order  of  the 
Vice-Cbancellor  of  the  county  palatine  of  Lancaster,  made 
so  long  ago  as  the  9th  of  January,  1828.  The  (Ajeot  of 
the  appeal  is  to  vary  so  much  of  that  order  as  declares 
that  on  the  deaUi  of  13iomas  Eccleston,  the  testator  in 
the  cause,  Thomas  Scaiisbrick,  his  ddest  son,  became  en- 
titied  for  his  life  to  the  Eedeston  estate.  The  respond- 
ents contend,  first,  that  considering  the  great  length  of 
time  which  has  lapsed  since  the  order  complained  of  was 
made,  this  Court  cannot,  or  at  all  events  in  the  exercise 
of  its  discretion  will  not,  interfere  5  and  secondly,  that  the 
order  complained  of  is  not  open  to  objection. 
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On  the  first  pointy  we  are  of  opinion  that  the  petitioners 
are  not  barred  by  lapse  of  time^  and  that  there  is  nothing 
to  warrant  the  Court  in  refusing  to  entertain  the  appeal  on 
that  ground. 

It  was  pressed  in  argument  by  the  respondent,  that  the 
present  proceeding  is  to  be  regarded  rather  as  a  rehearing 
than  an  appeal — as  something  therefore  whidi  the  present 
petitioner  is  not  entitied  to  ex  debitojustiiuB,  but  which  he 
can  only  obtain  as  an  indulgence  to  be  conceded  or  with- 
held at  the  pleasure  of  this  Court.  There  is,  undoubtedly, 
some  obscurity  as  to  the  precise  nature  of  tiie  equitable  ju- 
risdiction exerdsed  by  the  Duchy  Court,  in  reviewing  the 
decrees  of  the  Yice-Chaaoellcffs  of  the  county  palatine.  In 
Addison  y.  Hindmarsh  (a),  it  is  said  in  a  note,  that  an  appeal 
lies  by  act  of  Parliament  from  the  Equity  Court  at  Lan- 
caster to  the  Duchy  Court.  The  act  there  referred  to,  is 
probably  the  act  of  1  Edw.  4,  printed  in  the  appendix  to 
Ru£fhead^s  statutes,  and  cited  in  the  case  of  the  duchy, 
reported  in  Plowden,  p.  218.  It  was  thereby  enacted,  that 
ELing  Edward  lY.  should  enjoy  the  duchy  of  Lancaster 
to  him  and  his  heirs.  Kings  of  England,  separate  from  his 
other  inheritances,  and  that  the  county  of  Lancaster  should 
be  a  county  palatine,  and  that  the  King  and  his  heirs  should 
have  the  said  county  palatine  as  parcel  of  the  duchy,  and 
a  seal.  Chancellor,  Judges  and  officers  for  the  same;  and 
over  that  another  seal,  called  the  seal  of  the  duchy  of  Lan- 
caster, and  a  chancellor  for  the  keeping  thereof.  It  is  not 
easy  to  say  from  the  statute,  whether,  when  the  Chancellor 
of  the  duchy  reverses  or  varies  the  decrees  of  the  Vice- 
Chancellor  of  the  county  palatine,  he  does  so  in  exenase  of 
a  jurisdiction  strictly  appellate,  or  merely  as  rehearing 
that  which  has  been  already  heard  by  another  Judge  of 
the  same  Court.  In  Ormerod  v.  Hardman  {b),  it  appears, 
that  that  case,  which  had  been  heard  and  reheard  by  the 


(a)  1  Vera.  443. 


(b)  6  Vc8.  725. 
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Yioe-Cliancellor  of  the  county  palatine^  was  again  heard  by  1840. 
the  Chancellor  of  the  duchy.  This  would  have  conclusively  scarisbrick 
shewn  the  jurisdiction  of  the  Duchy  Court  to  be  in  the  loji^^kel- 
strictest  sense  appellate^  if  the  doubt  suggested  by  Lord 
Eldon^  in  Brown  y.  Higgs  {a),  as  to  the  power  of  the  Lord 
Chancellor  to  rehear  a  cause  which  had  been  heard  and  re- 
heard at  the  Bolls^  was  well  founded;  but  it  is  clear  that 
such  is  not  the  case^  as  appears  firom  the  course  pursued 
by  Lord  Eldon^  not  only  in  that  case  of  Brown  v.  Higgs, 
but  also  in  the  subsequent  case  of  Blackburn  y.  Jepnon  {b) ; 
so  that  nothing  can  be  deduced  firom  the  report  of  Ormerod 
v.  Hardman  which  will  throw  light  on  the  present  ques- 
tion. It  appears^  however,  that  when  a  decree  of  the  Vice- 
Chancellor  of  the  county  palatine  is  brought  before  the 
I>uchy  Court,  the  whole  record  is  remitted.  This  is  a  cir- 
cumstance strongly  indicative  of  a  jurisdiction  strictly 
appellate;  and,  on  the  whole,  we  incline  to  the  opin- 
ion that  such  is  the  true  nature  of  the  functions  of  the « 
Chancellor  of  the  duchy,  when  reviewing  the  decrees  or 
orders  of  the  Vice-Chancellor.  The  question,  however,  is 
certainly  not  free  firom  doubt;  and  if  it  had  appeared  to  us 
that  the  dedsion  of  this  point  was  important,  in  order  to 
enable  us  to  do  justice  in  the  present  case,  we  might  have 
desired  further  information  before  we  gave  our  judgment. 
But  in  truth  we  do  not  think  that  a  solution  of  this  di£B- 
cnlty  is  in  the  present  case  essential.  Whether  the  pro- 
ceeding be  strictly  an  appeal,  or  merely  a  rehearing,  we 
think,  in  either  case,  the  petitioner  is  entitled  to  have  his 
case  heard)  and  to  have  the  judgment  of  this  Court  on  the 
merits.  Where  a  decree  has  been  pronounced,  which  con- 
tains substantial  error  on  the  fiice  of  it,  the  party  aggrieved 
by  that  error  may,  if  he  thinks  fit,  enrol  the  decree,  and 
then  as  a  matter  of  right,  unless  barred  by  lapse  of  time, 
he  may  file  a  bill  of  review  to  get  the  decree  rectified. 


(a)  8  Ves.  566. 


(b)  2y.&B.359. 
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UntQ  the  decree  has  been  enrolled^  he  cannot  file  a  bill  oS 
review;  but  he  may  then  obtain  a  rehearing^  and  this  is  a 
matter  of  course  on  the  certificate  of  counsel :  Attomey-^ 
General  y.  Brooke  {a).  It  seems  to  follow  as  the  natural^ 
if  not  the  necessary^  consequencej  that  the  same  lapse 
of  time  which  will  deprive  a  party  of  his  right  to  file  a 
bill  of  review^  wUl  also  be  a  bar  to  his  right  of  obtaining 
a  rehearing;  or  at  all  events,  that  he  must  have  as  long  a 
time  for  obtaining  a  rehearing  of  the  unenroUed  decree,  as 
he  would  have  had  for  impeaching  the  enrolled  decree  by  bill 
of  review;  otherwise  this  inconvenience  would  ensue,  that 
the  party  supposing  himself  aggrieved  would  be  obliged  to 
incur  the  useless  expense  of  enrolment,  merely  to  obtain 
by  the  more  costly  proceeding  of  a  bill  of  review,  the  very 
same  relief  which  might  be  obtained  readily  and  cheaply 
by  a  rehearing.  This^  which  appears  to  us  to  be  fotmded 
on  principle,  is,  we  believe,  consistent  with  the  practice  of 
the  Court  of  Chancery,  to  which,  in  the  absence  of  express 
authority  to  the  contrary,  this  Court  must  adhere ;  and,  as 
the  time  during  which  a  party  may  bring  a  biU  of  review 
is  twenty  years  firom  the  time  of  pronouncing  the  decree 
complained  of,  not  firom  the  time  of  enrolment,  (as  was  es- 
tablished by  the  case  of  Smith  v.  Clay  {b) ),  so  we  think 
that  there  must  be  the  same  time  for  a  rehearing;  and, 
as  the  present  petition  was  presented  within  less  tlian  seven* 
teen  years  after  the  order  complained  of  was  pronounced, 
the  objection  arising  ficom  h^se  of  time  cannot  prevail. 

It  remains,  therefore,  to  consider  liie  question  on  its 
merits;  that  is  to  say,  to  consider  whether  tiie  Vioe^Chan- 
cellor  was  right  in  his  construction  of  the  Ecdeston  shifb- 
ingH^lause.  The  Eccleston  estate  is  by  the  will  given  to 
Charles,  the  present  appellant,  for  his  life,  and  afterwards 
to  his  issue ;  and  the  declaration  of  the  Vice«-Chanoellor 
contained  in  the  order  of  the  9th  of  January,  1823,  is 


(a)  18  V«8.  325. 


(b)  3  Bk>.  C.  C.  e39,  B. 
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foimded  on  the  assumption^  that  the  effect  of  the  Eccles- 
ton  shifting-claiise  was  to  carry  the  estate  awaj  firom 
Charles,  to  transfer  it  to  Thomas.  By  that  clause,  the  tes- 
tator directed  that,  if  by  virtue  of  the  settlement  which 
was  to  be  made  pursuant  to  the  trusts  of  his  will,  his  son 
diaries  should  become  entitled  to  the  possession  of  the 
Wrightington  estate,  and  any  younger  son  of  his  (the  tes- 
tator's) body  should  then  be  living,  then  the  uses  and 
trusts  of  the  Ecdeston  estate,  in  &vour  of  Charles  and  his 
issue,  should  cease.  Two  events  were  thus  to  concur  in 
Older  to  make  the  interest  of  Charles  and  his  issue  in  the 
Eccleston  estate  cease:  namely,  first,  he  was  to  become 
possessed  of  the  Wrightington  estate;  and  secondly,  at  the 
time  of  his  so  becoming  possessed  there  was  to  be  iu  eMe 
a  younger  son  of  the  testator,  or  the  issue  of  such  younger 
son. 

The  first  of  these  events  happened  at  the  testator's  death ; 
for  William,  the  second  son,  having  died  without  issue  in 
the  testator's  lifetime,  Charles,  on  the  death  of  his  &ther, 
became  entitled  at  onoe  to  the  Wrightington  estate.  The 
question  is,  whether  tiie  second  event  also  happened,  that 
is,  whether  there  was  in  ewe,  at  the  death  d  the  testator 
any  son  of  the  testator  ** younger^*  tiian  Charies,  ac- 
cording to  the  true  meaning  of  the  word  younger^  m  used 
in  the  Eccleston  diifiing-danse.  If  there  was,  then  the 
order  of  the  Vice-Chancellcir  is  right;  if  there  was  not, 
it  is  wrong. 

Now  there  certainly  was  no  younger  son  in  esse,  taking 
'^  younger^  in  its  ordinary  aeoeftatioii;  for  the  testator  left 
only  two  sons,  namely,  'Hiomas  the  eldest,  and  Charles 
the  youngest.  But  the  respondents  contend  that,  altkongh 
there  was  no  younger  son  properiy  so  called;  yet  that 
lliomas,  thou^  an  eldest  son  in  point  of  age,  was,  as  to 
the  Ecdeston  estate,  lubsequent  in  limitation  to  Charles, 
and  so  a  younger  son  within  1^  meaning  of  the  riufkrug- 
Tlus  was  the  eonstructian  put  4ni  tiie  will  by  tiie 
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Yice-Chancellor;  but  after  giying  tbe  subject  our  most 
anxious  attention^  we  feel  bound  to  say  tbat  we  cannot 
concur  in  tbat  construction.  The  safe  rule  of  construction 
in  general  is^  to  interpret  tbe  words  of  wills^  as  well  as  of 
deeds^  according  to  tbeir  plain  natural  import^  unless  hj 
so  doing  some  manifest  absurdity  or  inconvenience  would 
follow^  wbicb  is  sufficient  to  satisfy  tbe  Judge^  tbat  tbe 
person  using  tbe  words  must  bave  used  tbem  in  some  sense 
different  from  wbat  would  be  tbeir  ordinary  meaning. 
It  does  not  appear  to  us  tbat  any  sucb  absurdity  or  incon- 
venience will  result  frt>m  bolding^  tbat  tbe  testator  used 
tbe  word  ''  younger''  in  tbis  case  in  its  ordinary  sense.  It 
appears  tbat  be  bad  three  estates  and  tbree  sons.  He 
gave  tbe  Scarisbrick^  wbicb  was  tbe  principal  estate^  to 
Tbomas^  bis  eldest  son^  and  bis  issue ;  be  gave  tbe  Wrigbt- 
ington^  wbicb  was  tbe  estate  second  in  point  of  value,  to 
William,  bis  second  son,  and  bis  issue;  and  tbe  Eccleston, 
wbicb  was  tbe  smallest  estate,  to  Cbarles,  bis  tbird  son,  and 
bis  issue  j  and  be  certainly  contemplated  tbe  possibility  of 
bis  baving  otber  sons  to  be  afterwards  bom.  Tbe  great 
object  of  tbe  testator  was  to  found  tbree  families  in  tbe 
persons  of  tbree  sons,  and  to  secure  one  estate  to  eacb 
&mily ;  and  tbe  will,  botb  in  tbe  limitations  of  tbe  estates 
and  in  tbe  shifting  clauses,  was  evidently  framed  princi- 
pally witb  a  view  to  tbat  leading  object.  Construing  tbe 
word  younger  in  tbe  Eccleston  sbifting-clause  to  mean 
younger  in  point  of  age,  according  to  its  natural  import, 
tbat  clause  is  still  quite  sufficient  to  carry  out  tbe  testa- 
tor's leading  intention  of  founding  tbree  families,  so  long 
as  any  tbree  sons,  or  tbe  issue  male  of  any  tbree  sons, 
should  be  in  existence.  By  tbe  death  of  William  without 
issue,  and  tbe  death  of  tbe  testator,  without  baving  any 
aft;er-bom  son,  tbe  leading  intention,  tbat  of  founding 
tbree  families  in  tbe  persons  of  three  sons,  was  defeated. 
It  became  impossible  to  found  more  than  two  families; 
and  the  limitations,  witb  tbe  Wrigbtington  sbifting-clause. 
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were  quite  well  adapted  for  that  purpose,  securing  the  Sca- 
lisbrick  estate  to  the  principal  branch,  and  the  Wrighting- 
ton  estate  to  the  other,  now  become  the  second  branch. 
What  then  is  to  become  of  the  third  estate,  originally 
destined  to  support  a  distinct  line,  the  carrying  out  of 
which  original  distinction  has  become  imposssible?  Is  it 
to  remain  with  the  youngest  son,  to  whom  it  was  origin- 
ally giren?  or  is  it  to  go  over  to  the  eldest  son?  There 
can  be  no  doubt  but  that,  construing  the  words  of  the  will 
literally,  it  wiU  remain  (according  to  the  original  gift)  with 
the  younger  son;  and  we  see  no  reason  to  justify  us  in 
saying  that  such  construction  could  not  have  been  the 
testator's  meaning.  The  testator  evidently  considered  the 
Eodeston  estate  as  being  a  subject  of  very  inferior  import* 
ance  when  compared  with  his  other  estates.  He  might 
think  the  son  who  was  to  take  the  Scarisbrick,  estate  was 
already  so  amply  provided  for  as  to  render  any  shifting 
clause  in  his  favour  altogether  unnecessary;  and  in  such 
case  the  word  "  younger^'  may  have  been  used  intentionally, 
with  the  very  object  of  excluding  the  claim  on  the  part  of 
Thomas,  now  insisted  on  by  the  respondents;  or,  which  is 
the  more  probable  supposition,  the  case  which  has  occur* 
red  may  not  have  presented  itself  to  the  mind  of  the  tes- 
tator, or  of  those  who  firamed  the  will.  In  either  of  those 
cases  it  would  be  manifestly  unjust  to  construe  the  lan- 
guage of  the  testator  in  any  other  than  its  natural  sense; 
in  the  former  case,  because  such  a  course  would  actually 
defeat  the  intention,  though  expressed  in  unambiguous  lan- 
guage ;  and  in  the  latter,  because  the  Court  would  be  alter- 
ing the  plain  meaning  of  the  words,  in  order  to  fix  on  the 
testator  a  meaning  which,  according  to  the  hypothesis,  he 
never  entertained. 

It  is,  however,  said,  that  there  are  circumstances  on  the 
face  of  this  will  indicating  a  probable  intention,  that  in  the 
events  which  happened,  Thomas,  and  not  Charles,  should 
take  the  Ecdeston  estate.    If,  it  is  said,  the  value  of  that 
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1840.  estate  had  been  less  than  iSlS^OOO^  then,  as  the  testator  in 
ScARxsBRicK  f<^  ^^  ^^7  ^^  SOUS  suTviving  him,  it  wovld  have  gone  to 
%  Thomas,  the  eldest  son,  and  not  to  Charles.  This  is  un- 
M  BMDALs.  doubtedly  tme ;  that  is  a  case  which  did  present  itself  to  the 
mind  of  the  testator,  and  for  which  he  has  made  express  pro- 
vision.  In  such  a  state  of  things  Thomas  would  have  taken, 
not  hj  any  forced  interpretation  of  the  word  ''younger,'' 
but  by  a  plain  gift  in  his  fisiTOur,  on  the  construction  of 
which  no  doubt  could  have  arisen.  On  the  other  hand, 
if  all  the  three  sons  had  survived  the  testator,  and  the 
Ecdeston  estate  had  been  under  the  value  of  £15,000, 
Charles  would  have  taken  it  absolutely ;  and  on  the  death 
of  William  without  issue,  would  have  taken  the  Wrighting- 
ton  estate,  when  there  would  clearly  have  been  no  shifting 
clause  as  to  the  Ecdeston  estate;  so  that  Charles  would 
have  kept  both.  Very  little  reliance,  therefore,  as  to  in* 
tention,  can  be  placed  on  this  gift  of  the  Ecdeston  estate, 
in  case  it  had  turned  out  to  be  bdow  the  value  of  j£15,000* 
In  such  case,  if  William  died  the  day  before  the  testator, 
Thomas  would  take  it;  if  he  died  the  day  after,  tilien 
Charles  would  take  it.  The  aigument  of  the  respondents 
is,  that  the  testatcnr  probably  meant,  that  if  he  left  only 
two  sons,  the  Ecdeston  estate,  if  above  the  value  of 
£16,000,  and  tiierefore  the  subject  <d  settlem^it,  should 
go  to  Thomas ;  because,  if  it  had  been  under  that  value, 
and  therefore  not  the  subject  of  settl^nent,  it  would  dearly 
have  gone  to  him;  and  in  order  to  carry  this  intention  into 
eflfect,  it  is  proposed  to  do  violence  to  the  ordinary  meaning 
of  the  word  ''younger''  in  the  shifting  dause,  by  constru- 
ing it  to  mean  posterior  in  limitation.  The  answer  is,  that 
fay  similar  reasoning  it  must  be  presumed  that  the  testator 
meant,  in  case  he  left  three  sons,  and  the  second  son 
should  die  without  issue  immediatdy  after  him,  that  the 
youngest  son  should  take  the  Ecdeston  estate,  if  above  the 
value  of  £15,000,  because  he  would  in  such  case  certainly 
have  taken  it  if  it  had  been  under  that  valne.    And  yet. 
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this  intention  would  be  entirely  defeated  by  tbe  proposed 
forced  interpretation  of  the  word  ''younger/'  and  would 
be  perfectly  carried  out  by  giving  to  that  word  its  plain 
ordinary  meaning. 

Then  it  is  said,  that  the  testator,  after  the  death  of  Wil* 
liam,  made  a  codicil,  whereby  he  increased  the  amount  of 
proyision  for  his  wife  and  daughters,  and  thus  cast  an  ad«- 
ditional  burthen  on  the  estate  of  Thomas;  and  it  is  sug- 
gested, that  he  must  have  done  this  on  the  supposition  that 
the  property  given  to  Thomas  would  be  augmented  by  the 
Ecdeston  estate  coming  to  him  in  consequence  of  the 
death  of  William ;  and  this  is  supposed  to  furnish  an  argu«> 
ment  that  he  must  have  intended  to  use  the  word  ''younger'' 
in  the  Ecclestnn  shifting-dause,  in  such  a  sense  as  should 
carry  that  estate  to  Thomas.  All  we  can  say  to  this  sug* 
gestion  is,  that  it  may  be  true,  but  it  is  mere  coiqecture. 
Hie  additional  provision  for  his  vnfe  and  daughter  is  just 
as  consistent  with  the  supposition  that  he  thought  the 
former  provision  inadequate  with  reference  to  the  then 
value  of  the  Scarisbrick  estate,  as  that  he  supposed  Tho- 
mas would  take  the  Eccleston.  And  further,  it  is  to  be 
observed  that  the  testator  certainly  looked  to  the  probar 
bility  of  Eccleston  being  of  a  value  under  £15,000,  in 
which  case  Thomas  would  have  taken  it  in  addition  to 
Scarisbrick^  At  all  events,  as  the  testator  is  entirely  silent 
as  to  the  motive  for  the  additional  gift,  it  is  impossible  for 
any  Ckmrt  to  fix  on  a  particular  state  of  circumstances  as  to 
what  must  be  supposed  to  have  influenced  him,  and  then 
to  put  a  forced  construction  on  plain  words  in  order  to 
make  that  state  of  circumstances  exist. 

In  the  very  able  reasoning  on  this  case,  printed  in  the 
appellants  case  before  ike  House  of  Lords,  several  poseoble 
ecmtingencies  are  suggested,  in  which  the  provirions  of  the 
will,  construing  the  word  "younger*^  in  its  ordinary  sense, 
wfll  not  effectually  carry  out  the  testator^s  probaUe  in- 
tentions.   It  may  be  admitted  tbat  sadi  is  the  case,  and 
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1840.  such  will  also  be  the  case,  whatever  be  the  oonstraction 
ScARisBKicK  pu^  on  the  word  ''younger/'  But  this  only  shews  that  in 
the  complicated  limitations  of  these  three  estates,  whidi  it 
was  the  object  of  the  will  to  establish,  cases  not  veiy  pro- 
bable indeed,  but  still  possible,  may  occur,  which  the  inge- 
nuity of  the  conveyancer  has  been  unable  effectually  to  an- 
ticipate and  provide  against.  For  effectuating  the  obvious 
primary  intention  of  the  testator,  namely,  that  of  founding 
three  families  in  the  persons  of  three  sons,  it  xb  suflGLcient 
to  construe  the  language  he  has  used  according  to  its  or- 
dinary acceptation;  and  we  do  not  see  any  incongruity  or 
absurdity  resulting  from  an  adherence  to  that  ordinary 
meaning,  which  can  justify  us  in  interpreting  the  word 
''younger''  as  meaning  any  thing  else  than  "younger  in 
point  of  age." 

But  then  it  is  contended,  in  support  of  the  order  of  the 
yice-ChanceUor,  that  in  construing  the  word  "yoimger'' 
to  mean  "posterior  in  limitation,"  little  or  no  violence 
is,  in  fact,  offered  to  its  ordinary  interpretation.  "Younger," 
it  is  said,  does  not  necessarily  mean  "younger  in  point 
of.  age."  It  is  suggested,  that  a  person  is  said  to  be  a 
"young  member  of  parliament" — "young  at  the  bar" 
— "young  in  office" — and  the  Kke.  No  doubt  that  is  so. 
The  word  is  in  such  cases  used  metaphorically;  whereas, 
in  speaking  of  children,  the  word,  unless  controlled  by  the 
context  or  by  circumstances,  is  plainly  used  in  its  direct, 
and  not  in  any  figurative,  sense.  We  say  unless  controlled 
by  the  context  or  by  circumstances;  because  there  are,  un- 
doubtedly, many  cases  in  the  books,  in  which  the  Courts 
have  felt  themselves  warranted  in  saying  that  the  word 
"younger"  must  receive  a  construction  large  enough  to 
include  children  not  strictly  younger,  but  standing  in  the 
same  situation  as  younger  children  properly  so  called ;  and 
the  respondents  rely  much  on  those  cases  as.  authorities  for 
the  construction  adopted  by  the  Yice-ChanceUor  in  the 
order  now  appealed  from.    We  have  consulted  all  those 
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caaes^  but  we  cannot  tliink  they  bear  out  tbe  proposition  of 

the  respondents. 

When  a  real  estate  is  so  settled  as  that  it  must  on  the 
death  of  a  parent  go  to  his  eldest  son,  and  provision 
is  made  by  that  parent,  or  by  any  person  standing  in  loco 
parentis,  whether  by  settlement  in  contemplation  of  mar- 
ziage  or  by  will,  for  the  younger  children  of  such  parent, 
the  Court  has  considered  the  presumption,  that  it  was  in- 
tended to  make  provision  for  all  the  children,  so  strong,  as 
to  warrant  it  in  holding  that  by  the  word  "  younger  ^^  must 
have  been  intended  all  except  the  one  child  who  succeeds 
to  the  estate.  This  was  evidently  the  ground  of  the  deci- 
sion in  the  cases  cited  of  Beale  v.  Beale  (a)  and  Butler  v. 
Duncan^  (6).  Indeed,  in  Teynham  v.  JVebb  (c)  Lord  Hard- 
wicke  clearly  states  this  to  be  the  ground  of  the  doctrine. 
Carrying  out  this  principle,  the  Court  has  felt  itself  war- 
ranted, not  only  in  letting  in  children  not  strictly  younger, 
in  favour  of  the  manifest  intention  of  including  all  unpro- 
vided for,  but  also  in  excluding  the  cluld  provided  for  by 
the  ffonily  estate,  even  though  such  child  may  be  strictly  a 
younger  child.  This  was  done  in  Mead  v.  Cave  (J),  Bret-- 
ion  V.  Bretton{e),  Chadwick  v.  Doleman  {g),  and  Duke  v. 
Doidge,  reported  in  a  note  to  Teynham  v.  Webb  (h).  The 
case  of  Heneage  v.  Hunhke  (i)  proceeds  on  a  similar  prin- 
ciple. In  that  case,  a  father,  on  the  marriage  of  his 
daoghter,  covenanted  that  his  sister  would  settle  certain 
freehold  houses,  after  the  death  of  herself,  to  the  use  of  the 
daughter  for  her  life,  and  after  her  death,  to  the  use  of  the 
daughter's  younger  child  or  children  in  tail  general;  and 
by  indentures  of  lease  and  release,  dated  on  the  same  day 
as  the  articles,  the  sister  conveyed  the  houses  to  the  same 
uses  with  the  articles.    There  were  two  children  of  the 
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marriage;  the  elder  a  daughter^  the  joanger  a  son.  After 
the  deaths  of  the  two  tenants  for  life^  the  question  arose, 
which  of  the  two  chUdren  was  entitled  to  the  houses.  It 
is  not  stated  what  provision  Hxe  son  had^  but  in  all  proba* 
bility  he  derived  some  estate  from  his  father;  at  all  erenta, 
he  would  be  entitled  to  his  father's  property  as  his  heir. 
Lord  Hardmcke  held,  that»  as  the  l^al  estate  in  the 
houses  had  been  conveyed  to  the  uses  of  the  articles,  this 
would  at  law  parry  them  to  the  son  as  the  younger  child; 
buty  that,  as  the  conveyance  was  framed  with  the  express 
intuition  of  carrying  the  articles  into  effect;  and  as  pro- 
visions in  marriage  articles  for  younger  diildren  must  from 
the  nature  of  things  refer  not  to  children  strictiiy  younger, 
but  to  those  who  are  not  by  settlement  or  otherwise  to  suc- 
ceed to  the  family  estate,  therefore  the  conveyance  had  been 
erroneously  framed,  and  that  a  Court  of  equity  would  rec- 
tify it;  and  he  decreed  that  the  son  should  make  the  neces- 
sary conveyance  accordingly.  All  these  cases  proceeded 
on  the  intelligible  principle^  that^  from  the  nature  of  the 
deed  or  will  under  whidi  the  question  arose,  it  must  have 
been  the  meaning  of  the  parties  to  provide  for  all  the  diild- 
ren,  and  in  order  to  carry  out  this  intention,  it  was  ne- 
cessary to  understand  by  the  words  younger  children,  all 
the  children  other  than  an  eldest  or  only  son:  in  other 
words,  all  the  children  except  the  hares  nahu  or  hares  foe- 
tus.  The  Court  has  felt  itself  warranted  in  thus  putting 
on  the  words  a  construction  not  strictly  according  to  thdr 
literal  meaning,  in  the  same  way  as  it  does  with  the  words 
"bars  of  the  body''  in  marriage  articles.  In  both  cases, 
the  nature  of  the  provision  intended,  clearly  shews  that 
the  words  must  have  been  used  in  a  sense  different  from 
that  which  they  ordinarily  had  been;  and  the  Court  there- 
fore construes  them  in  the  sense  in  which^  from  the  nature 
of  the  instrument^  they  must  have  been  understood  by  the 
parties.  Wluit  analogy  then  do  these  cases  furnish  towards 
enabling  us  to  construe  the  word  ^'younger''  in  the  will 
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fiow  belbrd  us  ?  What  is  there  in  the  very  natute  of  the  pt*o^        1^40. 
Tiskma  ^  this  will^  shewing  that  the  testator  must  have  used   scARisBatcK 
the  word  younger  n<^  in  its  obnous  sense?    When  the  in-    r^^^%^^^^ 
tention  of  founding  three  distinct  families  in  the  persons  of    imsdals. 
three  sons  became  impossible  by  the  death  of  one  son 
without  issne^  there  is  no  more  incongruity  with  the  pre^ 
surnaUe  intention  of  the  testator  in  uniting  the  two  mesne 
estates  in  the  person  of  the  younger  son,  than  in  giving 
one  of  tiiem  to  the  elder.    The  only  guide  as  to  intention 
in  such  case  must  be  found  in  the  language  of  the  will  it- 
selfy  and  there  does  not  appear  to  us  to  be  anything  in  that 
language  to  give  to  the  word  "  younger/'  any  other  than  its 
ordinary  meaning. 

There  is  one  case  whichiras  cited  in  the  argument,  to  which 
we  have  not  referred,  namely,  the  case  oiHMv.  Luckup{a). 
In  that  case  a  testatrix  gave  real  and  personal  estate  to  a 
daughter  far  het  life,  and  at  her  death  to  be  equally  di- 
vided amongst  the  youngest  of  her  son's  children.  And  in 
a  subsequent  part  of  the  vrill,  she  provided,  thrt  if  her  son 
should  have  sons,  she  did  not  intend  that  his  eldest  son 
should  have  any  of  the  above  dividends,  as  he  would  be  en- 
titled to  his  father's  estate.  The  Vice-Chancellor  held, 
that  the  testatrix  by  these  words  had  put  her  own  con- 
iftruction  on  the  words  ^youngest  children,''  and  that  she 
meant  by  it  all  the  children  of  her  son  except  his  eldest 
son^  and  that  she  intended  them  to  take  the  fee  simple  of 
the  lands  devised.  The  devise  in  that  casd  appears  to 
have  been  a  legal  devise,  and  it  is  not  easy  to  see  how  the 
question  of  construction  could  properly  come  h^ore  the 
Gourt  of  Chancery ;  but,  at  all  events,  Uie  decision  can  be 
no  authority  except  in  cases  where  the  testator  has,  on 
file  ftoe  of  the  wiU^  explained  the  sense  in  which  he  has 
used  the  word  "younger,"  and  whenever  he  has  done  so, 
there  can  be  no  doubt  but  that  his  own  interpretation 
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must  prevaU.  Mr.  Pemberton,  indeed^  contends,  that  the 
reasons  attributed  by  the  report  to  his  Honor,  cannot  have 
been  the  real  ground  of  his  judgment,  inasmuch  as  the 
reason  giyen,  though  it  would  justify  the  exclusion  of  the 
eldest  son,  would  not  go  to  let  in  the  eldest  daughter. 
Supposing  that  obsenration  to  be  weU  founded,  the  deci- 
sion may  still  be  supported  as  to  the  personal  estate  on  the 
principle  of  the  cases  already  referred  to.  As  to  the  real 
estate,  supposing  the  devise  to  have  been  a  mere  legal 
devise,  there  is  certainly  some  difficulty,  not  only  in  seeing 
how  the  question  could  at  all  come  for  decision  in  a  Court 
of  equity,  but  also  in  reconciling  it  with  the  doctrine  of 
Lord  Hardtdcke  in  Heneage  v.  Hunloke. 

It  is  to  be  observed,  that  it  is  only  in  cases  of  provision 
made  by  parents,  or  persons  standing  in  loco  pareniig,  that 
Courts  of  equity  give  this  forced  construction  to  the  word 
"  y ounger.^'  In  cases  of  gifts  by  strangers.  Courts  of  equity, 
as  well  as  Courts  of  law,  construe  the  word  according  to 
its  literal  import,  as  was  distinctly  laid  down  by  Lord 
Hardwicke  in  Hall  v.  Hewer  (a).  This  distinction,  as  to 
gifts  by  persons  in  loco  pareniig  and  mere  strangers,  is 
founded  on  the  consideration  that,  in  the  one  case  the 
party  giving  or  settling  is  considered  as  doing  an  act 
which  he  was  under  a  moral  though  not  a  legal  obligation 
to' perform,  whereas  in  the  latter  case,  a  gift  by  a  mere 
stranger,  no  such  obligation  exists.  In  the  former  case, 
therefore,  the  Court  construes  the  language  used,  so  as,  if 
possible,  to  make  the  thing  done  amount  to  a  complete 
discharge  of  the  moral  obligation.  It  therefore  construes 
the  younger  as  including  all  unprovided  for — all  for  whom 
the  party  was  imder  a  natural  obligation  of  providing.  In 
the  case  of  a  stranger,  the  gift  flows  altogether  from  the 
will,  whether  reasonable  or  capricious,  of  the  giver;  and 
the  Court,  therefore,  looks  only  to  the  language  actually 
used. 

(a)  Ambl.  204. 
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If  we  apply  these  principles  to  the  present  case^  it  seems 
obvious^  that  no  distinction  can  be  made  between  such  a 
gift  when  proceeding  from  a  parent  and  when  proceeding 
firom  a  stranger.  It  is  not  every  act  done  by  a  parent 
which  is  to  be  construed  on  principles  different  firom  those 
whidL  would  have  been  applied  if  the  same  thing  had  been 
done  by  a  stranger,  but  only  those  acts  which  the  parent 
does  in  fulfilment  of  some  natural  duty.  Now,  though  it 
is  a  natural  duty  incumbent  on  a  parent  to  provide  for  his 
children,  and  in  doing  so  to  use  language  which  will  secure 
some  provision  for  all,  it  certainly  is  no  natural  duty  to 
cause  estates  to  shift  in  one  course  of  succession  rather 
than  another. 

It  was  pressed  at  the  bar,  that  this  is  a  case  of  an 
executory  trust,  and  not  a  trust  executed;  and  therefore,  it 
was  said,  the  Court  will  direct  a  conveyance  so  as  to  obviate 
any  omissions  or  errors  on  the  part  of  the  testator,  so  as  to 
effectuate  the  real  intention.  Undoubtedly  it  wiU.  But 
the  question  still  arises,  what  is  the  intention?  How  is 
that  intention  to  be  ascertained  ?  It  can  only  be  obtained 
by  looking  to  the  language  used,  and  if  we  are  right  in 
our  opinion,  that  there  is  nothing  to  shew  that  the  testator 
meant  to  use  the  word  " younger''  in  any  other  than  its 
ordinary  sense,  it  matters  not  whether  the  trust  is  ex- 
ecuted or  executoiy.  In  either  case  the  ordinary  sense 
must  be  adhered  to. 

On  the  whole,  therefore,  there  does  not  appear  to  us,  either 
-in  the  nature  of  the  provisions  or  the  presumable  inten- 
tion of  the  testator,  or  in  the  context  of  the  will,  anything 
which  can  justify  us  in  saying  that  the  word  "  younger  " 
in  the  Eccleston  shifting  clause  means  anything  else  than 
younger  in  point  of  age.  It  follows  that  so  much  of  the 
order  of  the  Yice-Chancellor  of  the  county  palatine  as  de- 
clares that,  on  the  death  of  the  testator,  Thomas,  his  eld 
est  son  became  entitled  to  the  Eccleston  estate,  was  erro- 
neous, and  that  it  must  be  varied  by  declaring  that 
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Charie9|»oa  the  death  of  hiB  father^  became  entitled  to  tliat 
estate  fof  tua  life. 

We  have  cooae  to  this  oonclHaioB^  on  a  ftiU  oonsideration  ei 
llhe  case^  a^d  without  resting  on  wltat  was  aaid  hy  the  late 
Mr*  Justice  P^rk,  m  deliyenng  the  i^inio^  of  the  Judgoa 
in  the  House  of  liords,  in  the  ease  of  S^^riibrick  v,  Et» 

We  agree  with  the  eib wf^ation,  that  what  wm  the«e  said 
as  to  the  present  caso  waa  eotrsrjudioial^  and  not  neoesaaiy 
with  refbreuiee  to  the  questicm  then  to  be  deeided.  At  the 
sama  time  it  is  satisfactory  to  us  to  kxiowthat^  in  TOversh^ 
an  order  which  has  been  so  long  aequiesced  in^  we  haiN»  tba 
high  sanction  of  those  who  concurred  in  the  oimion  de^ 
livered  by  Mr.  Justice  Park. 

Beftnpe  we  went  into  this  case^  the  appellants  agreed  to 
waive  sdl  claim  against  the  estate  of  Thomas  Scansbrickf 
rither  in  this  or  in  any  other  proceedings  and  aU  daim 
agsinst  the  trustees  in  respect  of  rents  which  they  haiFa 
paid  to  Thomas,  or  which  they  permitted  him  to  receive* 
The  order  now  to  be  pronounced  by  the  ChanceUor  will 
therefore  be  prefaced  by  a  declaration  to  that  effect;  and 
as  it  is  impossible  to  foresee  whether  this  proceeding  may 
not  affect  the  trustees  in  other  respects^  it  must  be  declared 
generallyj  that  the  order  is  to  be  without  prejudice  to  any 
Implication  which  the  trustees  may  think  fit  to  make  in 
respect  of  any  act^  deed^  matter^  or  thing  d(me  or  omitted 
to  be  done  on  the  fedth  pf  the  cvrder  oi  the  9th  January, 
182S. 

l%a  posts  of  all  parties  must  cchm  out  of  the  estate^ 


Decree  accordingly. 


CHANCSBT  OF  LANCASTER.  119 

1840. 

-  —  Grugeon^.  Oerrard.  ^^^*  4tt. 

TMa}^  2Sih. 
HE  bill  was  filed  by  the  pbdntiff  GmgeoiD,  as  the  pub-  After  a  first 
lie  officer  of  the  Commercial  Bank  of  En^buid,  and  by  the  been  ^m  off, 
other  plaintiff  Hamilton,  as  a  trustee  for  the  Bank,  against  g^^'rm'^^^^^^^^ 
four  persons  of  the  names  of  Gerrard,  and  against  Boger  ^^'^^j  to  have 
Haydick,  Bichard  Ellison,  and  Thomas  Wyfie,  who  were  the  conveyed  to 
assignees  of  Thomas  Griffiths,  a  bankrupt.    The  object  of  prying  to  fore. 
the  suit  was  to  obtain  from  the  Oerrards  an  assignment  ""^"^^  the  mort. 

gHge ;  and  it 

of  certain  leaseholds  for  years,  which  had  been  mortgaged  •««ms  he  may 

1  i^.Mii«^.i«  1,  ^®  this,  at  the 

to  them  by  Griffiths  before  his  bankruptcy,  and  the  money  peril  of  cosu, 
doe  on  which  mortgage  had  been  paid  off  after  the  bank-  payi^t^der^ 

raptCT.  a  decree  for  re- 

'     ^  demption  ob- 

The  ease  made  by  the  bill  was  as  follows : — ^On  the  21st  tained  against 
<if  June,  1886,  Griffiths  being  indebted  to  the  Bank  in  a  mOTtg^r! 
anm  of  868L  17s.  on  two  bills  of  exchange,  and  being  en«  ^o^^^b 
titled  to  the  leaseholds  in  question,  snbject  to  the  Ger*  actually  paid 

.         J    \  iJ.  _ff  J    off  by  his  own 

rarda  mortgage,  assigned  the  same  by  way  of  second  consent  or  by 
mortage  to  one  Langton,  who  was  then  the  manager  of  thrcourt,  he 
the  Commercial  Bank,  for  the  purpose  of  securing  pay*  ch^acter  of 
ment  to  the  Bank  of  the  sum  of  4681 17«.,  part  of  the  mortgagee,with 
before-mentioned  debt  of  866/.  17<.  incident  to  it, 

On  the  15th  of  July,  1886,  a  fiat  in  bankraptcy  ianied  fo.t'lStJl^bur 
against  Griffiths,  under  which  he  was  duly  found  a  bank-  ^'*Jj^'|^^*"j^^^ 
mpty  and  the  defendants  Haydick,  EUiaon,  and  Wylie  ing  a  notice  by 

..,,..  the  mortgagor 

were  appomted  his  assignees.  to  pay  off  the 

mortgage,  and 
even  notwith- 
standing a  decree  for  redemption. 

Qmmrt,  whether  a  second  mortgagee,  who  upon  payment  of  the  first  mortgage  gets  in  the  legal 
€KM«»  eaa  tack  this  mortgage  to  another  mortgage,  pwvioualy  ezccutod  to  him  by  the  same 
mortgagor,  of  a  different  property. 

A.  being  indebted  to  his  bankers,  executed  a  deed  purporting  to  be  a  mortgage  to  them  for 
aecoring  the  debt.  After  executing  it,  he  delivered  it  to  hit  attorney,  who  retained  it  in  hit 
possession  till  A*s  bankruptcy,  which  occurred  about  a  month  afterwards.  The  attorney  then 
delivered  it  to  the  mortgagees  i^-H^Uf  That  this  waa  a  good  delivery  by  A.  to  the  mortgagees. 

Where,  under  a  bankruptcy,  parties  have  proved  their  debts  on  the  footing  of  holding  no 
atcurity,  they  will  not  generally  be  permitted  to  withdraw  their  preof  and  set  up  a  security  \ 
bat  ignorance  of  the  existence  of  a  security  may  be  ground  for  granting  relief  to  a  party  who  has 
ao  proved. 

Issue  directed  to  try  whether  the  execution  of  a  ocrtaia  dead  waa  an  act  of  fraudulent  pre- 
ierence  in  contomplation  of  bankruptcy. 


120  EQUITY  CASES  IN  THE 

1840.  In  the  course  of  the  following  aatumn,  the  assignees 

agreed  to  sell  to  a  person  of  the  name  of  Marshall  the 
chief  part  of  the  mortgaged  property  at  the  price  of 
£2200.  A  deed  of  assignment  to  Marshall  was  prepared, 
whereby  the  Gerrards,  in  consideration  of  £1750,  the 
principal  sum  due  to  them,  and  Langton,  in  consideration 
of  £450  paid  to  him,  were  made  to  concur  with  the 
assignees  in  assigning  to  Marshall.  This  deed  bore 
date  the  28th  of  December,  1836.  It  was  not,  how- 
ever, executed  by  all  the  necessary  parties  until  the  22nd 
of  April,  1887;  and,  previously  to  its  execution,  it  was 
discovered  that  there  would  not  be  so  large  a  sum  as 
£450  coining  to  Langton  over  and  above  the  money  due 
to  the  Gerrards,  there  being  an  arrear  of  interest  and  cer- 
tain other  sums  due  to  the  Gerrards,  to  be  deducted  out 
of  the  £450,  which  reduced  it  to  274/.  49.  lOd.  In  con- 
sequence of  this,  the  solicitor  of  the  Bank  refused  to  de- 
liver up  the  deed  which  had  been  executed  by  Langton, 
until  a  memorandum  had  been  drawn  up  and  signed  by 
the  assignees,  stating  the  circumstance  and  admitting 
that  the  sum  of  £450  was  not,  in  fact,  paid  to  the  Bank, 
but  only  the  sum  of  274/.  4^.  lOd.  This  memorandisn 
bore  date  the  21st  of  April,  1837. 

On  the  completion  of  the  purchase  on  the  following 
day  (the  22nd),  the  title-deeds  of  such  part  of  the  property 
mortgaged  to  the  Gerrards  as  was  not  sold  to  Marshall, 
were,  with  the  privity  and  approbation  of  the  assignees, 
handed  over  by  the  solicitor  of  the  Gerrards  to  the  soli- 
citor of  the  Bank. 

In  the  following  month  of  May,  1837,  Langton  ceased 
to  be  the  manager  of  the  Bank,  and  the  plaintiff  Hamilton 
was  substituted  for  him.  Langton,  then,  by  a  deed  dated 
the  24th  of  May,  1837,  assigned  to  Hamilton  all  his  in- 
terest in  the  unsold  part  of  the  leaseholds  in  trust  for  the 
Bank.  Under  these  circumstances,  the  plaintiffs  insisted 
that  they  were  entitled  to  call  on  the  Gerrards  to  assign 


Gbrraed. 
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to  the  plaintiff  Hamilton  the  legal  interest  in  the  nnsold         1840. 
leaseholds;   and  the  hill  accordingly  prayed  that  they      oruoeon 
might  he  decreed  so  to  do. 

The  Grerrards,  hy  their  answer^  admitted  that  all  their 
daim  had  heen  satisfied^  and  submitted  to  act  as  the 
Court  should  direct. 

The  assignees^  by  their  answer,  in  the  first  place,  dis- 
puted the  validity  of  the  security  given  to  Langton,  on 
the  ground  that  the  deed  was  improperly  delivered,  being 
merely  delivered  by  Griffiths  the  bankrupt  to  his  attorney 
Thompson,  and  retained  by  Thompson  (a),  and  that  in  &ct 
the  security  was  given  without  any  privity  of  the  Bank,  and 
did  not  come  into  the  possession  of  the  Bank  until  after 
the  bankruptcy;  and,  in  confirmation  of  this  allegation, 
they  stated,  that,  after  the  bankruptcy  a  person  of  the 
name  of  Turner,  one  of  the  partners  in  the  Bank,  proved 
under  the  commission  for  the  tuJl  sum  of  868/.  17^.,  being 
the  whole  amoimt  due  on  the  two  bills,  and  by  his  deposi- 
tion in  support  of  the  proof,  swore  that  the  Bank  held  no 
security  except  the  two  bills  of  exchange.  They  also 
stated,  in  general  terms,  that  the  security  was  a  firaudulent 
preference,  and  therefore  void  against  the  general  cre- 
ditors. 

The  assignees  ftirther  contended,  that,  even  supposing 
the  security  to  be  good,  still  the  plaintiffs  were  not  enti- 
tled to  the  reHef  prayed  by  the  bill,  because  they  the 
defendants  had  firequently  offered  to  pay  to  them  the  ftill 
balance  of  the  468/.  17«.,  which  the  plaintiffs  refused  to 
accept,  claiming  not  only  to  hold  the  mortgaged  property 
remaining  unsold  as  a  security  for  the  residue  of  the 
468/.  179.,  but  also  to  tack  to  it  the  sum  of  £400,  which 
was  not  secured  by  the  mortgage  in  question,  but  which 
was  secured  by  a  mortgage  of  other  property  situate  in 

(a)  The  circnmttances  of  the  delivery  are  detailed  in  the  judgment. 
SeejHw^p.  130. 
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JS40^  Cannuig  Street^  liverpool,  of  no  ndue.  And  tibe  defiand- 
mnts/  by  their  answer^  repeated  the  ofler^  to  pay  the  ba«- 
lance  of  the  468/.  17^.^  and  submitted,  that,  under  those 
ctrcumataDfies,  the  plaintiffs  had  no  right  to  caD  for  an 
assignment  of  the  legal  estate.  After  the  answers  were 
put  in,  the  plaintiffs  amended  their  bill,  by  stating,  that 
the  assignees  alleged  that  they  had  contracted  to  sell  the 
unsold  part  of  the  mortgaged  property  to  a  man  of  the 
name  of  Bruce,  who  was  made  a  defendant,  and  duly  p«t 
in  Ins  answer  insirting  on  his  contract. 

The  answers  wore  repUed  to  and  witnesses  were  exa- 
mined, and  the  cause  was  heard  before  the  Vice-Chancd- 
lor  of  the  county  palatine  of  Laaeaster,  and  a  decree  was 
made  on  the  16th  of  August,  1889,  whereby  it  was  ordered 
that  the  defendants,  the  Gerrards,  shoxdd  execute  to  the 
plaintiff  Hamilton  an  assignment  of  the  unsold  part  of  the 
mortgaged  prqierty,  with  all  necessary  directions  tor  that 
purpose* 

From  that  decree  the  defaidants  the  assignees  appealed 
to  the  Chancellor  of  the  duchy;  insisting — ^first^  that  the 
plaintiffs  made  out  no  case  entitling  them  to  any  relief  at 
all;  and  secondly,  that,  at  all  events,  the  defendants  were 
entitled,  before  relief  was  given  to  the  plaintiffs,  to  have 
the  validity  of  the  mortgage  inquired  into. 

Mr.  QirtUeiione,  and  Mr.  Geldari,  for  the  plaintiffs. — 
The  question  Ib,  not  whether  the  plaintiffs  are  entitled  to 
tack,  but  whether  they  are  entitled  to  call  ibr  the  legal 
estate.  The  defendants  hare  not  proved  any  of  the  ftcts 
on  which  they  rely  to  affect  the  validity  of  the  mortgage 
to  the  Bank.  They  are  therefore  entitled  to  no  inquiry, 
for  no  inquiry  is  given  where  the  substance  of  defence  is 
not  proved.  Even  if  the  original  mortgage  was  invalid, 
the  memorandum  of  the  21st  of  April  would  cover  all  ob- 
jections. But  it  cannot  be  contended  that  the  mortgage 
to  the  Bank  was  not  duly  executed,  or  that  the  delivery 
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of  the  deed  waa  not  snfBcient :  Extm  r.  SeoU  {a),  Doe  d.  ^S40. 
GmmM9  T.  Ibujfhi  {b).  The  defendants  haTe  gone  into 
efidence^  aa  to  the  offer  to  pay  the  baknee  of  468JL  17#. 
beftire  the  faitt  was  filed.  But  the  eridenee  ahewa  no  offer 
to  pay  after  the  date  of  the  memorandnm.  No  actual 
tender  has  been  proved;  which  is  essential  to  the  deGend* 
anf  a  ease.  Stcbl  if  the  Court  should  think  that  the  ques* 
tion  of  tacking  is  open,  the  mortgagee  has  a  right  to  tack 
creiy  thing  aa  against  the  mortgagor.  The  questioBa  on 
this  head  have  arisen  between  the  mortgagee  and  the  pur- 
chaser of  the  equity  <tf  redemption:  ShuUkwarth  v.i^- 
widk  {c)j  Mergrave  y.  Le  Sooie  (<2)>  Pope  v.  Otulaw  {e), 
Colemm  v.  Win€h(g),  Jm^  ?.  Smtk  (h)^  Xrea$H  y. jDeme  (»}, 
JBjp  pmi€  CarUr  {k).  Ex  parte  Kmit  {t),  I^OetMamte  y. 
JB^ttc(s»).  On  what  ground  is  the  right  of  tactking  here 
resisted?  That  we  are  not  legal  mortgagees.  If  so,  that 
is  umpld  groimd  imc  the  decreeing  a  conyeyanee  of  the 
legal  estate.  Suppoee  the  Geanrards  had  assigned,  aa  they 
might  hayo  done,  we  should  have  had  a  right  to  ta^  It 
is  dear  therefore  that  we  are  at  liberty  to  get  in  the  legal 
estate  without  filing  a  bill  to  foreclose.  The  Oerrarda  are 
trostees  for  some  one.  If  for  the  plaintiffs,  why  may  they 
not  call  in  the  legal  estate  ?  If  the  question  between  the 
plaintiffs  and  the  assignees  had  been  mixed  up  in  thia  eaitj 
it  would  haye  been  multifarious.  The  mortgage  to  the 
Bank  contains  a  trust  fbr  sale.  Why  may  not  the  Bank 
get  in  the  legal  estate  in  order  to  proceed  to  a  sate?  The 
caae  made  by  the  assignees  is  inconsistent  with  itself;  for 
titey  dispute  the  yalidity  of  tiie  mor^age^  and  yet  thegi 
offer  to  pay  all  that  is  due  on  the  mortgage. 

(a)  6  aim.  ai.  (^)  1  P.  W.  775. 

(6)  5  Bam.  &  Cr.  671.  (h)  2  Veg.  J.,  372. 

(c)  1  Vern.  245.  (i)  2  Cox,  425. 

(d)  2  Vera.  207.  (k)  Amb.  753. 
(0)  2  Vem.  286.     See  B»pmrf  {I)  11  Vet.  609. 

King,  I  Atk.  300.  (m)  3  Mad.  242;  2  Swanst  256. 
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1840.^  Mr.  G.  Bichards,  and  Mr.  fValker,  for  the  assignees. — 
The  Yice-Chancellor  would  not  have  made  the  decree  but 
for  the  question  of  tacking.  Can  a  mortgagee  file  a  bill 
to  get  in  the  legal  estate  after  the  mortgagor  has  tendered 
all  that  is  due  to  him?  It  is  expressly  proved  that  the 
assignees  offered  to  pay  all  that  was  due.  Put  aside  the 
question  of  right  to  tack^  and  then  there  is  no  pretence 
for  calling  for  the  legal  estate^  after  an  offer  to  pay  and  a 
refusal  to  accept  the  468/.  17«.  and  interest.  The  bill  is 
framed  with  a  view  to  get  hereafter  that  right  of  tacking 
which  the  plaintiffs  do  not  now  possess.  The  mortgage  of 
the  21st  June^  1836^  contains  no  covenant  to  procure 
the  legal  estate  to  be  conveyed  to  the  Bank.  The  remedy 
for  the  plaintiffs  was  to  file  a  bill  to  redeem  the  Gerrards 
and  foreclose  the  bankrupt.  The  sale  to  Marshall  makes 
no  difference.  The  memorandum  forms  no  part  of  the 
basis  of  relief  asked  by  the  bill.  There  is  no  mention  of 
tacking  in  the  bill^  therefore  the  plaintiffs  have  no  right 
to  go  into  that  question.  They  could  not  in  fact  do  so; 
for  tacking  is  only  to  be  used  as  a  defence^  not  by  way  of 
attack. 

Why  did  the  plaintiffs  sever  the  debt  into  two  debts  ? 
Having  done  so^  they  cannot  complain  that  they  are  not 
united.  Previously  to  the  2l8t  Aprils  1837^  the  plaintiffs 
were  second  mortgagees^  and  might  have  redeemed  the 
Gerrards  and  foreclosed  the  assignees.  The  plaintiffs 
have  no  legal  interest^ — ^no  right  except  by  the  means  of  a 
Court  of  equity.  If  the  assignees  had  tendered  to  the 
Gerrards  the  money  due  to  them^  they  would  have  been 
bound  to  re-assign  either  to  the  assignees  or  to  their  no- 
minee. The  only  right  of  the  second  mortgagee  was  to 
redeem  the  first  mortgagee  and  foreclose  the  mortgagor. 
There  is  no  instance  of  a  second  mortgagee  filing  a  bill  mere- 
ly to  get  in  a  legal  estate^  and  that  for  a  collateral  purpose. 
For  these  reasons  he  could  not  have  tacked.    In  Jones  v. 


CHANCBBT  07  LANCASTER.  125 

Smiih  {a)f  Lord  Akanley  says  expressly^  that  a  mortgagee  ^  1840. 
must  have  the  absolute  legal  estate,  in  order  to  be  enabled 
to  tack.  Then  how  does  the  memorandum  of  the  2l8t 
April,  1837^  affect  the  question?  It  gave  the  parties  no 
new  lights;  it  never  was  intended  to  do  so.  If  it  had 
given  them  new  rights,  then  the  bill  would  have  been 
framed  on  the  basis  of  that  instrument.  But  the  bill  has 
no  such  object.  The  only  object  of  the  bill  is  to  obtain 
the  l^al  estate  in  order  that  the  plaintiffs'  security  may 
be  perfected.  The  contract  between  the  parties  was  only 
that  the  mortgagor  would  pay  the  principal  and  interest. 
This  the  mortgagor  is  willing  to  do;  but  the  plaintiffs 
seek  a  conveyance  of  the  legal  estate  for  an  object  quite 
beside  their  rights  under  their  mortgage  deed.  The  as- 
signees ask  for  nothing.  They  tender  principal,  interest, 
and  costs ;  and  ask  for  no  conveyance  from  the  plaintiffs. 
The  authorities  cited  by  the  plaintiffs  were  cases  of  bills  to 
redeem  by  the  heir.  In  such  case  the  mortgagee  may 
tack  a  bond  to  prevent  circuity.  The  plaintiffs  proceed 
on  the  fallacy,  that  when  a  first  mortgagee  is  satisfied  he 
becomes  the  trustee  of  the  legal  estate  for  the  second 
mortgagee.  Why  should  equity  here  be  active  in  favour  of 
the  plaintiffs?  Why  should  the  second  mortgagee  be  held 
to  have  equity  superior  to  the  mortgagor?  He  has  no 
right  by  contract  to  tack.  There  is  no  instance  in  which 
a  Court  of  equity  has  ordered  the  first  mortgagee,  on  re- 
ceiving his  money  to  assign  the  security  to  the  subsequent 
mortgagee,  except  on  a  bill  to  redeem  and  foreclose.  In 
the  case  of  two  mortgages,  where  the  money  due  on  one 
is  tendered,  we  do  not  say  that  the  mortgagee  is  bound  to 
receive  it ;  but  if  he  does  not,  he  cannot  afterwards  file 
his  bill  to  perfect  one  security,  the  money  due  on  which 
has  been  tendered. 
Ab  to  the  question  of  fraudulent  preference:  it  is  clear 

{a)  2  Yes.  jun.  376. 
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1840.  that  the  mortgage  trsnsactioii  of  the  2l8t  June,  1886^ 
was  not  in  the  usnai  coune  of  business.  Hie  deed  waa 
retained  hj  Thompson  M  the  solicitor  of  Qriffiths.  Noliee 
was  given  by  him  to  the  Genrards  as  the  soEdtor  of  Ghrif-* 
ftths.  No  notiee  was  given  by  or  on  behalf  of  l^e  Ba&k. 
An  inqniiy  oaght  at  all  events  to  be  instituted  as  to  the 
validity  of  the  mortgage.  The  affidavit  (tf  Turner  on  the 
3nd  August^  1886,  Turner  being  a  partner  in  the  Bank, 
singly  confirms  the  suspicion  as  to  the  bona  fides  of  the 
mortgage.  It  shews  Thompson  was  acting  for  the  bankrupt 
and  not  {(a  the  Bank.  With  respect  to  Turner's  proof,  it 
may  be  remarked  that)  if  a  party  holding  securities  proves  as 
if  there  were  no  securities,  he  vrill  lose  the  benefit  of  those 
securities :  Bx  parte  Sohmon  («),  Sttparie  Dotmes  {b),  Eof 
pmie  Hornby  (c).  The  proceedings  in  bankruptcy  were 
not  proved  in  the  cause,  but  it  must  be  assumed,  tiiat,  as 
proof  was  made,  proof  coiUimies  on  the  ^x>ceedings. 

Mr.  Gitdhttohe,  in  reply. — The  plaintiffs  are  not  bound 
to  siqr  why  they  have  not  filed  a  bill  to  foreclose  or  redeem. 
It  is  sufficient  that  they  have  filed  a  bill  asking  for  rdief,  to 
which  they  are  entitled.  Even  if  the  question  rested  on  an 
ofibr  to  p^Tj  no  such  offi^r  is  shewn.  The  answer  does  not 
state  any  distinct  offer.  The  defendant  says,  the  plaintiffs' 
mortgage  deed  contains  no  coniroot  to  convey  the  legal 
estate;  but  it  contains  a  covenant  for  further  assurance^ 
aaftd  ther^nre  when  the  mortgagor  paid  off  the  first  mort^ 
gage,  he  was  botind  to  enable  the  second  mortgagee  to 
get  in  the  legal  estate.  For  whom  were  the  Gerrards 
tarusteee  when  their  debt  was  satisfied?  Clearly  for  aU 
partial  entitled,  according  to  their  interests.  When  they 
are  satisfied,  all  parties  coining  after  them  had  the  benefit 
to  which  they  were  entitled.    The  Gerrards  were  in  fact 


(a)  1  Glyn  &  J.  25.  (h)  1  Rose,  96. 

(f)  Buck.  351. 
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redeemed.    It  is  argned  that  yon  cannot  file  a  bill  is        1S40. 
second  mortgagee  to  redeem  the  first  mortgageei  inUiont,  at      ohuoeor 
the  same  time^  seeking  to  foreclose  the  moitgage:  but 
that  does  not  i^ly  to  the  circumstances  of  the  piesent 
case. 


OmitARD. 


Mavm^  J.,  now  delivered  the  judgment  of  the  Court  May  28M. 
After  stating  the  facts,  his  Lordship  proceeded  as  follows: — 
As  the  daim  of  the  Glerrards  was  folly  satisfied  out  of  the 
proceeds  of  sudi  part  of  the  mortgaged  property  as  was 
sold  to  Marshall^  it  is  clear  that  they  became  mere  tros* 
tees  of  the  unsold  part^  for  the  benefit  of  the  persons  en* 
titled  to  the  equity  of  the  redemption,  according  to  thetr 
respective  interests  in  the  property;  i.e,  assuming  the 
Talidity  of  the  mortgage  of  the  21st  June,  1886,  in  trust 
in  the  first  place,  for  the  plaintiff  Hamilton  as  representing 
the  Bank,  and  subject  thereto,  in  trust  for  the  assignees* 
Ptknd  facie,  therrfore,  Uie  plaintifh  would  clearly  be  en* 
titled  to  perfect  their  security  by  getting  in  the  legal  es- 
tate tiius  outstanding  in  the  Qeirards.  The  defendants, 
however,  insist  that  the  plaintift  no  longer  possess  this 
right;  because,  they  say,  that  on  various  occasions  pre* 
viona  to  the  filing  of  the  bill,  they  offered  the  plaintiffii 
to  pay  to  them  the  full  balance  secured  by  the  mort- 
gage of  the  21st  Jime,  1886,  after  deducting  the  sum  of 
2742.  4is.  lOd,  whidi  had  been  paid  on  occasion  of  the  set* 
tlement  with  Marshall,  in  April,  1887;  and  this  offer  they 
repeat  in  their  answer,  lliey  contend,  that  the  plaintiffs 
can  have  no  right  to  hold  the  property  except  as  a  securily 
for  the  balance  of  the  468/.  I7s.,  and  that  they  cannot,  by 
refilling  to  receive  that  balance,  acquire  a  right  to  call  for 
an  assignment  of  property,  to  iduch,  if  their  claim  as  mort* 
gagees  was  satisfied,  they  could  have  no  title. 

We  are,  however,  of  opinion,  that  this  view  of  the 
case  is  altogether  erroneous.  Assuming  the  validity  of 
the  deed  of  the  21st  June,  1836,  the  assignees  and  the 
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1840.  plaintiflPs  stand  to  each  other  in  the  relation  of  mortgagor 
and  mortgagee.  The  assignees  have  no  means  of  patting 
an  end  to  that  relation,  except  by  filing  a  bill  to  redeem. 
The  plaintiffs  cannot  compel  the  assignees  to  file  such  a 
bill,  and  remaining  as  they  do,  and  must  continue  to  do 
until  redeemed,  mortgagees  of  the  property  in  question, 
they  have  undoubtedly  a  right  to  get  in  all  outstanding 
legal  estates,  in  order  to  perfect  their  security.  The  state- 
ments in  the  answer  of  the  offers  to  pay  are  extremely 
vague;  but  eyen  if  they  had  been  quite  distinct,  and  even 
if  an  actual  tender  of  the  supposed  balance  had  been 
proved,  the  case  would  not  have  been  varied.  Where  the 
only  relation  between  two  parties  is  that  of  debtor  and 
creditor,  the  debtor  may  for  many  purposes  relieve  him- 
self by  tendering  the  money  due;  but  this  is  not  the  case 
as  between  mortgagor  and  mortgagee.  A  mortgagee  is 
not  bound  to  accept  the  mortgage  money  when  tendered, 
unless  reasonable  notice  has  been  given  of  the  intention 
to  pay  him  off,  and  even  after  notice,  he  may  refuse  to 
receive  the  sum  tendered,  and  dispute  the  account ;  and 
the  only  remedy  of  the  mortgagor  will  at  last  be  to  file  a 
bill  for  redemption.  If,  indeed,  on  such  a  bill,  it  should 
appear  that  the  mortgagor,  after  giving  to  the  mortgagee 
six  months'  notice  of  his  intention  to  pay  off  the  mortgage, 
had  actually  tendered  to  him  the  full  amount  of  principal, 
interest,  and  costs,  and  that  the  mortgagee  had  obstinately 
refused  to  receive  it,  and  so  had  rendered  a  suit  necessary, 
the  Court  would,  probably,  fix  the  costs  of  the  suit  on  the 
mortgagee.  Still,  however,  he  must,  until  actually  paid 
off,  retain  the  character  of  mortgagee  with  all  the  rights 
incident  to  it.  The  mortgagor,  notwithstanding  a  notice 
to  pay  off  the  mortgage,  and  even  notmthstanding  a  de- 
cree for  redemption,  may  make  default  when  the  actual 
time  for  payment  arrives;  and  it  would  therefore  be  un- 
just to  let  the  mortgagee,  in  the  mean  time,  act  in  reference 
to  his  securities,  precisely  as  if  he  was  for  ever  to  continue 
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the  owner  of  tlie  mortgaged  property.  The  mortgagee  ^l^^^* 
may,  when  the  mortgagor  tenders  to  him  the  amount 
which  he  admits  to  be  due,  dispute  the  accuracy  of  the 
account  as  calculated  by  the  mortgagor.  He  may,  as  the 
plaintiffs  do  in  this  case,  claim  a  right  to  tack  some  other 
debt.  Such  claims  may  obidously  give  rise  to  questions 
of  great  importance,  which  can  only  be  settled  in  a  suit 
properly  framed  for  taking  all  necessary  accounts,  and  in 
which  the  mortgagor  will  be  bound  to  pay  what  shall  be 
found  due  on  the  result  of  such  accounts,  or  else  to  stand 
foreclosed  of  his  right  of  redemption.  It  would  be  most 
unjust  to  a  mortgagee,  to  permit  the  question  of  the 
amount  for  which  he  is  entitled  to  hold  his  security,  to  be 
incidentally  raised  in  a  suit,  not  so  framed  as  to  bind  the 
mortgagor  either  to  pay  the  amount  due  when  ascertained^ 
or  else  to  stand  foreclosed.  The  defendants,  the  assignees, 
by  their  answer,  offer  to  pay  what  is  due  on  the  mortgage; 
but  there  is  no  such  offer  in  case  the  plaintiffs  should 
establish  their  right  to  tack  the  Canning  Street  mortgage; 
and  the  offer  would  give  no  power  to  the  Court  to  decree 
a  foreclosure  if,  eventually,  the  parties  should  make  de- 
fault in  paying  pursuant  to  their  offer. 

This  being  our  view  of  the  case,  it  is  unnecessary  to 
discuss  the  question  so  much  argued  before  us,  as  to 
whether  the  plaintiff  has  or  has  not  a  right  to  tack  the 
Canning  Street  mortgage  to  that  of  the  remaining  pro- 
perty in  Craven  Street. 

Our  judgment  proceeds  on  the  ground  that  the  plaintiff 
(assuming  the  validity  of  the  deed  of  21st  June,  1836) 
is  certainly  a  mortgagee  of  the  property  in  question ;  and 
that  as  such  mortgagee,  whether  the  simi  due  to  him  be 
that  for  which  he  contends,  or  only  the  smaller  sum  ad- 
mitted by  the  assignees,  still  he  has  a  right  to  call  for  an 
assignment  of  the  legal  estate  in  that  property  of  which 
he  is  to  some  extent  the  mortgagee,  and  of  which  the 
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1840.^  Gterrards  have  become  mere  trustees  without  any  bene- 
ficial interest  in  themselves. 

In  these  remarks  we  have  proceeded  on  the  assumption, 
that  the  plaintiff's  mortgage  of  the  Craven  Street  property 
is  a  good  unimpeachable  security.  But  this  is  disputed 
by  the  assignees.  They  contend^  firsts  that  the  deed  was 
never  a  valid  instrument^  by  reason  of  its  never  having 
been  properly  delivered.  Should  this  be  decided  against 
them^  they  say  secondly^  that  the  Bank  having  by  Tur- 
ner^ one  of  their  members,  proved  the  full  amount  of  the 
mortgage  under  the  commission,  has  thereby  lost  its  right 
to  resort  to  the  security;  and  thirdly,  that  at  all  events, 
inquiry  ought  to  be  instituted  for  the  purpose  of  satisfying 
the  Court  whether  the  mortgage  is  not  void,  as  having 
been  a  fraudulent  preference  in  contemplation  of  bfQik- 
ruptcy. 

On  the  first  point, — the  supposed  original  invalidity  of 
the  deed^  by  reason  of  a  want  of  proper  delivery,  we  think 
there  is  not^  either  on  principle  or  authority,  any  found- 
ation whatever  for  the  arguments  of  the  defendants. 

It  appears  from  the  evidence  of  William  Morris,  who 
was  a  clerk  of  the  late  Mr.  Thompson,  that  he,  by  the 
direction  of  Mr.  Thompson,  procured  Griffiths  to  execute, 
i.  e.  to  sign,  seal,  and  deliver,  the  deed  in  question.  On 
the  authority  of  the  case  of  Doe  d.  Gamans  v.  Knight  (a), 
and  many  previous  cases  there  referred  to,  this  was  quite 
sufficient  to  render  the  deed  operative,  even  if  it  had 
been  retained  by  Griffiths  in  his  own  hands.  But,  in  fact, 
he  did  not  retain  it;  it  was  delivered  to  Thompson  with- 
out any  direction  for  treating  it  as  an  escrow,  or  any 
thing  to  cut  down  or  narrow  the  full  legal  effect  of  a 
delivery.  Thompson  retained  it  from  the  time  of  its  exe- 
cution, till  it  was  delivered  by  Morris,  soon  after  the  bank- 
ruptcy, to  Mr.  Watson,  as  solicitor  for  the  Bank.    It  is 

(a)5B.  &C.  671. 
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trne^  that  Thompson  was  the  solicitor  of  Gxiffithsy  and  ^  1840< 
was  not  the  solicitor  of  the  Bank;  but  there  is  nothing 
to  shew  (even  if  that  were  material)  that  Thompson  held 
the  deed  as  soUcitor  of  Griffiths;  and^  on  the  contrary^ 
the  circnmstance  of  his  having  intentionally  (as  it  should 
seem)  absented  himself  at  the  time  of  the  execution^  and 
haying  directed  his  derk  to  get  it  executed^  and  having 
then  taken  possession  of  the  deed^  rather  leads  to  a  con- 
trary inference.  It  appears,  moreover,  probable,  from  the 
deposition  made  by  Turner  on  proving  under  the  com- 
mission, as  that  deposition  is  stated  in  the  answer  of  the 
assignees,  that  Mr.  Thompson  had  given  to  the  Bank  a 
Torbal  guarantee  that  Grriffiths  would  pay  his  debt;  and 
this  suggests  a  very  natural  and  obvious  reason  why 
Thompson  should,  for  his  own  security,  be  anxious  that 
the  mortgage  should  be  executed.  And  when  to  all  this 
we  add,  that  on  the  day  after  the  execution,  Thompson 
gave  formal  notice  of  the  deed  to  the  prior  mortgagees,  it 
appears  to  us  to  be  quite  impossible  to  contend,  that  the 
deed  was  originally  liable  to  be  impeached  on  the  ground 
of  any  want  of  proper  dehvery • 

On  the  second  head  of  objection  also,  namely,  that  aris- 
ing out  of  the  proof  made  by  Turner,  we  think  the  defend- 
ants have  £uled  to  state  anything  affecting  the  plaintiffs' 
rights  in  this  suit. 

Whether,  on  application  to  the  Court  of  Review,  the  as- 
signees may  be  able  to  make  out  a  case  which  may  induce 
that  Court  to  order  the  Bank  to  deliver  up  their  securities, 
18  a  matter  on  which  it  is  not  for  us  to  speculate.  Great 
jealousy  is  properly  felt,  on  the  part  of  those  who  exercise 
jurisdiction  in  bankruptcy,  against  permitting  parties  who 
have  proved  on  the  footing  of  holding  no  security,  after- 
wards to  withdraw  their  proof  and  set  up  a  security.  But 
where,  as  in  this  case,  the  proof  has  obviously  been  made 
in  ignorance  of  the  existence  of  the  security,  it  is  highly 
probable  that  the  Court  would  give  relief.    At  all  events, 

k2 
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1840.  ^  this  is  a  matter  to  be  decided  directly  in  bankruptcy,  and 
not  incidentally  in  suits  between  those  setting  up  the  se- 
curity and  third  persons. 

It  remains  to  consider  the  third  objection  insisted  on  by 
the  defendants  as  invalidating  the  plaintiffs'  security — 
namely,  that  it  is  void  as  having  been  executed  in  fraud  of 
the  bankrupt  laws,  by  way  of  fraudulent  preference,  and 
in  contemplation  of  bankruptcy. 

The  facts  as  regards  this  part  of  the  case  are  as  fol- 
lows:— 

The  deed  was  executed  on  the  21st  June,  1836.  The 
fiat  issued  on  the  15th  July  following.  The  deed  re- 
mained in  the  custody  of  Thompson.  On  the  2nd  Au- 
gust, Tum^  proved  the  debt  under  the  commission,  and 
swore  the  Bank  held  no  security,  and  soon  after  this  (the 
predse  date  is  not  shewn)  the  deed  was  handed  by  Morris 
(Thompson's  clerk)  to  Watson  as  solicitor  for  the  Bank. 
During  the  autumn  of  1836,  and  the  following  spring,  much 
negotiation  took  place  between  Bawdeswell  the  soHcitor  of 
the  assignees,  and  Watson  as  the  solicitor  of  the  Bank, 
relating  principally,  if  not  exclusively,  to  the  right  claimed 
by  the  Bank  of  tacking  another  debt  to  that  secured  by 
the  deed  now  in  question. 

These  fietcts  are  certainly  quite  consistent  with  the  case 
stated  by  the  assignees,  that  this  deed  was  a  fraudulent  at- 
tempt to  defeat  the  effect  of  the  Bankrupt  laws.  At  the 
same  time,  they  are  by  no  means  inconsistent  with  a  con- 
trary hypothesis.  There  is  no  clear  account  of  what  was 
the  state  of  Griffiths'  affairs  at  the  time  when  he  executed 
the  mortages  to  the  Bank,  nor  of  what  ultimately  led  to 
his  bankruptcy,  nor  as  to  whether  the  mortgages  were  ex- 
ecuted under  any  pressure  on  the  part  of  the  Bank,  so  as 
to  exdude  the  notion  of  their  being  voluntary.  On  all 
those  points,  and  many  others  essential  on  this  part  of  the 
case,  the  evidence  certainly  does  not  enable  us  to  come  to 
H  safe  and  satisfactory  conclusion. 
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Supposing  the  transaction  to  have  been  one  of  firaudu-  ^  IB40, 
lent  preference^  we  do  not  think  that  there  has  been  any- 
thing in  the  subsequent  acts  of  the  assignees,  to  prevent 
them  firom  now  raising  this  point.  The  memorandum 
of  the  21st  April,  1837,  after  cautiously  speaking  of  the 
nun  of  468/.  17«.,  expressed  to  be  secured,  &c.,  provides 
that  the  concurrence  of  the  Bank  in  the  sale  to  Marshall, 
shall  not  prejudice  their  claims  to  recover  the  residue  of 
the  mortgage  premises. 

This  question,  therefore,  of  firaudulent  preference,  is  cer- 
tainly left  in  much  obscurity.  The  parties  setting  it  up 
are,  it  is  to  be  observed,  assignees  of  a  bankrupt,  acting 
not  for  themselves,  but  as  trostees  for  the  body  of  the  cre- 
ditors. They  do  in  their  answer  distinctly  object  to  the 
validity  of  the  mortgage  on  this  ground,  and  the  evidence 
in  the  cause  certainly  is  such  as  to  render  it  far  from  im- 
probable that  the  objection  may  be  well  founded.  The 
objection,  if  made  out,  in  fact  defeats  the  whole  of  the 
plaintiff's  case. 

Under  these  circumstances,  we  think,  that  consistently 
with  the  ordinary  rules  of  Courts  of  Equity,  the  as- 
mgnees  ought,  if  they  think  fit,  to  be  allowed  an  opportu- 
nity of  contesting,  on  this  last  ground,  the  validity  of  the 
mortgage. 

Narrowed  as  the  question  thus  is  to  a  single  point,  the 
proper  mode  of  testing  the  validity  of  the  deed,  will  be  by 
directing  an  issue  to  try  whether  the  mortgage  of  the 
Craven-street  houses,  dated  the  21st  June  1836,  was  exe- 
cuted by  Qriffiths  by  way  of  fraudulent  preference,  and  in 
contemplation  of  bankruptcy. 

If  the  assignees  think  fit  to  try  such  an  issue,  we  think  the 
decree  must  be  varied  by  directing  it  accordingly';  and  in 
such  case,  all  ulterior  questions  will  be  reserved  until  after 
the  trial. 

The  assignees  will  of  course  try  such  a  question  at  their 
peril  as  to  costs.   Unless  they  think  fit  to  take  this  course> 
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the  decree  of  the  Vice-Chancellor,  in  the  propriety  of  which 
(except  as  to  the  right  of  the  assignees  to  an  issue)^  we  en- 
tirely concur^  most  be  affirmed  with  costs. 

The  issue  was  afterwards  tried  before  Holfe^  B.^  at  the 
Liverpool  Summer  Assizes  for  1840,  when  a  verdict  was 
found  for  the  assignees;  thereby  establishing  the  fraudulent 
preference. 
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This  Court 
adopta  the  rule 
of  the  Court  of 
Chancery  in  re- 
gard to  costs  in 
suits  of  parti- 
tion. 


MONYNS  f?.  JOAD. 

XHIS  was  a  suit  for  partition.    The  certificate  of  the 
Commissioners  had  been  confirmed. 

The  question  on  &rther  directions  was,  whether  the  par- 
ties should  bear  their  own  costs  respectively,  down  to  the  is- 
suing of  the  commission,  and  then  be  paid  according  to  their 
respective  interests,  or  whether  the  whole  costs  should  be 
thrown  into  hotchpot,  and  borne  by  all  parties  according 
to  their  respective  interests. 


Mr.  Simpkinson,  and  Mr.  Messiierj  for  the  plaintiff,  men- 
tioned Agar  v.  Fairfax  (a),  as  an  authority  for  the  former 
mode  of  apportioning  the  costs,  and  Picket  v.  Picket  {b), 
as  an  authority  for  the  latter. 

Mr«  /.  Btmett  for  the  other  parties. 

Aldebson,  B.,  said  he  should  adopt  the  rule  of  the 
Court  of  Chancery. 


(fl)  17  Ves.  555. 


(6)  In  Ezcfaeq.  11th  May,  10th  Dec.  1801. 
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MEMOBANDUM. 

On  the  20th  April,  1840,  Jeffries  ganger,  Esq.,  one 
of  the  Masters  of  the  Court  of  Exchequer,  died;  and  on 
the  28th  of  the  same  month  he  was  succeeded  in  his  office 
by  the  Hon.  Robert  Campbell  Scarlett 


1840. 


Wood  v.  Wood.  ^^  30,^. 

J  iSray  ISM. 

JLN  this  case  the  plaintiffs,  in  consequence  of  the  order  Where  the 
obtained  hj  them  on  the  27th  June,  1889(a),  instead  leave  tfuaeoA 
of  amending  their  bill,  filed  a  supplemental  bill,  praying  ri^,'thi"*owt!r' 
relief  against  all  the  real  estates  of  John  Worthington,  and  *<>  e^^^^  is  in 

DO  case  to  be 

a  declaration  that  a  particular  estate  which  he  had  devised  considered  iUtt- 

to  be  sold,  was  subject  to  a  lien  for  part  of  the  purchase-  fore/thtrcitlf 

money  remaining  unpaid.    With  reference  to  this  last-  "g^^^"',?*** 

mentioned  relief  the  official  assignee  of  Isaac  Worthington,  against  the  new 

the  son  and  executor  of  John  Worthington,  was  made  a  plaintiff;  not- 

defendant  to  the  suit.    It  appeared  that  Isaac  Worthing.  Jhe orto^'s' 

ton  had  an  option  under  his  fiither's  will  to  purchase  this  "«f«iyto 

amend,  may  Sle 

estate,  and  it  was  alleged  that  he  had  contracted  to  do  so,  a  supplemental 
but  had  left  part  of  the  purchase-money  unpaid,  and  after-  mayina>rporate 
wards  became  bankrupt.  He  had  since  died,  and  his  Jjjjj"rtiatiir"^ 
representatives  were  brought  before  the  Court.  ^^bfeh  mighu 

The  order  of  the  27th  June  being  that  the  bill  should  of  the  order  to 
be  amended  before  the  first  day  of  Hilary  Term  or  be  dis-  JSJert  o?a  * 
missed  with  costs,  a  motion  was  now  made  that  the  Mas-  juppiementai 
ter  might  be  directed  to  tax  the  costs  of  the  suit  pursuant 
to  the  order,  including  the  costs  of  filing  the  supplemental 
bill,  and  that  such  costs  might  be  paid  by  the  plaintiffs, 
the  plaintiffs  not  having  complied  with  the  order  to  amend, 
and  that  if  necessary  the  supplemental  bill  might  be 
taken  off  the  file. 

(a)  Ante,  Vol.  3.  p.  580. 
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1840.  Mr.  Simphnson  and  Mr.  Kenyan  Parker^  for  tlie  motion, 

said,  that  this  supplemental  bill  had  been  filed  on  the 
authority  of  Greenwood  ▼.  Atkinson  {a),  but  that  if  that 
case  was  of  any  authority  it  only  extended  to  supplemental 
bills  for  the  purpose  of  bringing  parties  before  the  Court, 
and  not  to  the  introduction  of  new  matter:  MUBganY. 
Mitchell  {b).  The  effect  of  the  order  was^  that  if  not  com- 
plied with  according  to  the  strict  terms  of  it,  the  cause 
was  out  of  Court,  and  a  motion  to  dismiss  would  not  be 
necessary. 

Mr.  G.  L.  Russell,  contrdr—Ia  MWigan  v.  MitcheU  the 
amended  bill  totally  changed  the  nature  of  the  record, 
which  is  not  the  case  here.  The  plaintiffs,  however,  do 
not,  in  this  case,  proceed  solely  on  the  order  to  amend. 
They  hare  a  right,  independently  of  that  order,  and  with- 
out pemussion  of  the  Court,  to  file  a  supplemental  bill 
They  might  have  filed  two  distinct  bills  on  the  same  day;  | 

one  an  amended  bill,  by  adding  parties  in  compliance  with 
the  order;  the  other  a  supplemental  bill:  why,  therefore, 
are  they  not  at  liberty  to  include  both  in  one  ?  The  Court, 
in  directing  the  proper  parties  to  be  brought  before  it,  will 
see  that  entire  justice  is  done.    The  order  will  be  nugatory  I 

if  the  plaintiffs  are  thereby  driven  to  bring  parties  before 
the  Court  in  a  form  in  which  evidence  cannot  be  read  | 

agunst  them.    The  plaintiffs  have  clearly  a  right,  without 
permission,  to  ask  for  the  additional  relief;  for  it  was  not         I 
till  the  answer  of  the  executors  was  put  in,  that  they  knew 
that  the  personal  estate  was  insufficient.    Asking  for  no         ; 
change  of  relief,  but  only  ulterior  relief,  they  may  file  a 
supplemental  bill  without  the  permission  of  the  Court.         i 
Mitf.  PL  61, 62,  Dormer  v.  Fortescue  (c),  Orompton  v.  Womlh         I 
weU{d), — He  also  relied  on  two  other  points,  which  are 
noticed,  but  not  acted  upon  in  the  judgment.  | 

(a)  5  Sim.  419.  (e)  3  Atk.  133. 

(6)  1  My].  &  C.  433.  {d)  4  Sim.  628. 
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Mr.  SimphiMm  in  reply.— The  terms  of  the  order  giving  1840. 
Eberty  only  to  amend  excluded  the  right  to  file  a  supplemen- 
tal bill.  In  many  of  the  older  cases  liberty  is  given  to  amend 
the  bill,  or  file  a  supplemental  bill,  which  shews  that  the 
right  to  file  a  supplemental  bill  does  not  exist  where  the 
new  matter  to  be  added  is  mere  matter  of  amendment* 
And  this  corresponds  with  the  opinion  of  Lord  Redesdale  (a). 
There  is  clearly  no  ground  for  making  Abbott  a  party  by 
supplemental  bill,  and  with  respect  to  the  other  new  matter, 
there  is  nothing  which  the  plaintiffs  might  not  have  known 
before  they  filed  their  original  bill.  If  under  the  circum- 
fltanoea  they  can  read  no  evidence  against  Abbott  they 
have  only  themselves  to  blame.  Cokhugh  v.  Evans  {b)  is 
an  authority  to  shew  that  after  an  original  cause  is  at  issue, 
the  plaintiff  cannot  file  a  supplemental  bill  for  the  purpose 
of  putting  in  issue  facts  which  might  have  been  introduced 
by  amendment  into  the  original  bill,  although  the  supple- 
mental  bill  alleges  that  those  facts  were  not  known  to  the 
plaintiff  tiU  after  the  original  suit  was  at  issue. — He  also 
referred  to  MUchel  v.  Lowndes  (c),  and  Tyler  y.  Bell  {d). 

Albbrson,  B. — In  this  case  the  only  question  is,  whe-  jfoy  isth. 
ther  the  filing  of  the  supplemental  bill  is  a  sufficient  com- 
pliance with  the  order  of  the  Court  made  in  the  month 
of  June  last.  That  order  was,  that  the  bill  should  stand 
dismissed  unless  the  plaintiffs  amended  their  bill,  by  ad- 
ding the  official  assignee  as  a  party,  on  or  before  the  first 
day  of  last  Hilary  Term.  Instead  of  doing  this,  the  plain- 
tiff has  filed  a  supplemental  bill,  in  which  he  has  intro- 
duced new  matter,  to  which,  of  course,  he  has  made  the 
former  defendants  parties;  and  the  point  for  my  consider- 
ation is,  whether  this  supplemental  bill  is  a  compliance 
with  the  condition  imposed  by  the  Court,  so  as  to  prevent 


(a)  Mitf.  PI.  62.  (c)  2  Cox,  15. 

{Jb)  4  Sim.  76.  {d)  2  Myl.  &  Cr.  89. 
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1840.  the  consequence  which  otherwise  would  follow,  and  which 
it  is  the  object  of  the  present  motion  to  obtain.  Now^ 
for  this  purpose,  the  plaintifiPs  rely  on  the  case  of  Green^ 
wood  Y.  Atkinson  {a),  and  I  think  if  that  case  be  well 
decided,  the  plaintiflFs  are  entitled  to  my  judgment.  The 
defendants  contended  that  this  case  was  distinct  from 
Greenwood  y.  Atkinson,  on  the  ground,  that  in  the  case 
cited,  the  only  object  and  eflfect  of  the  supplemental  bill 
there  filed,  was  to  bring  the  additional  parties  before  the 
Court;  whereas,  here,  more  has  been  done  by  the  intro- 
duction of  new  and  supplemental  matter.  I  think  that 
distinction  is  not  sufficient.  If  the  party  has  a  right  to 
treat  a  supplemental  bill  as  a  compliance  with  the  order 
of  this  Court,  I  do  not  think  he  alters  his  position  by 
including  other  matters  proper  to  form  part  of  a  supple- 
mental bill,  in  that  bill.  For  this,  he  does  not  want  the 
permission  of  the  Court,  but  has  a  right  to  include  those 
matters  in  a  supplemental  bill.  Suppose  the  plaintifis 
here  had  amended  their  bill  in  the  way  in  which  the 
defendants  suggest  they  ought  to  haYe  done,  and  had 
also,  after  doing  this,  filed  a  supplemental  bill  including 
the  new  matters,  I  am  not  aware  that  the  defendants 
could  haYe  objected  to  it.  If  so,  it  seems  to  me,  that  they 
may  well  consolidate  in  a  supplemental  bill,  filed  under 
the  permission  giYen  to  amend,  the  new  matter.  This 
would  be,  in  fact,  the  most  couYenient  and  compendious 
mode  of  proceeding.  After  all,  therefore,  it  comes  to  be 
considered  whether  Greenwood  y.  Atkinson  is  well  decided; 
and,  upon  the  whole,  I  see  no  ground  for  differing  with 
that  decision.  A  power  to  amend  giYen  by  the  permission 
of  the  Court,  (for  I  think  Bierdermann  v.  Seymour  (ft), 
shews  that  such  permission  is  not  merely  of  course),  must 
not  be  '  an  illusory  permission.  Lord  Redesdale,  in  his 
book  on  pleading,  says,  that  in  case  of  necessity,  a  sup- 
plemental bill  may  be  filed  for  the  purpose  of  adding  par- 

(a)  5  Sim.  419.  {b)  I  Beav.  594. 
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ties,  where  tlie  proceedings  are  in  sucli  a  state  that  the 
original  bill  cannot  be  amended  so  as  to  accomplish  effec- 
tually that  purpose.  Here  that  is  the  case ;  for  it  is  con- 
ceded, that  an  amendment  of  the  original  bill  here  would 
not  do,  as  the  plaintiffs  must  read  evidence  against  the 
official  assignee,  whose  addition  to  the  parties  before  the 
Court  is  required.  Therefore,  unless  here  the  plaintiffs 
may  file  a  supplemental  biU,  the  powers  granted  to  them 
of  amending,  by  adding  parties,  would  be  illusory.  Hav- 
ing, therefore,  an  authority,  that  of  Greefiwoodv.  Jikmaon, 
which  is  in  point,  and  the  circumstances  of  this  case  re- 
quiring, as  it  seems  to  me,  that  such  a  proceeding  should 
be  adopted,  I  shall  act  upon  that  decision  upon  the 
present  occasion.  I  think,  therefore,  that  these  proceed- 
ings are  quite  regular,  and  it  therefore  becomes  imneces- 
saiy  to  inquire  whether  the  defendants  have  waived  their 
right  to  make  this  motion  by  obtaining  time  to  answer, 
and  whether  the  affidavits  on  which  they  move  are  pro- 
perly entitled. 

Motion  refused  with  costs. 
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Wood 
Wood. 


October,  1835,  the  Mayor  and  Commonalty  and  citi- 
zens of  London,  John  Henry  Liquorish,  and  other  persons, 


Combe  and  Others  t;.  City  of  London. 

T  May  5th. 

In  October,  1835,  the  Mayor  and  Commonalty  and  citi-  The  Corpora- 
tion of  London 
claimed  for  the 
Fellowship  Por- 
ters of  that  city 
a  pretcriptiTe  right  of  measuring  and  carrying,  for  certain  fees,  all  com  landed  on  either  side  of 
the  river  Thames,  between  Yantlet  and  Staines  bridge,  and  carried  into  or  out  of  the  city ;  and  they 
filed  their  bill  against  C.  &  Co.,  to  esUblish  that  right  The  defence  of  C.  &  Ca  waS|  that  the  claim 
was  of  modem  origin ;  and  they  filed  their  bill  of  discovery  against  the  Corporation,  suggesting  that 
the  Porters  were  established  in  the  time  of  Henry  3rd,  for  carrying  (within  the  city  only)  com 
landed  by  persons  other  than  citizens,  at  Queenhithe,  which  they  alleged  was  then  the  only  place 
where  com  was  permitted  to  be  landed ;  and  they  claimed  the  inspection  of  certain  entries  in  the 
Corporation  books,  which  purported  to  be  copies  of  ancient  public  orders  and  proclamations,  inqui- 
sitioDs,  and  findings,  relating  to  the  landing  of  corn  at  Queenhithe,  and  to  the  charges  for  carrying 
it  to  certain  persons  within  the  city.  Upon  motion  to  produce  these  documents,  which  by  the 
answer  of  the  Corporation  were  admitted  to  be  in  their  possession,  but  were  insisted  upon  as 
part  of  their  title,  and  that  of  their  grantees,  the  Fellowship  Porters  i^Held,  that  they  were 
not  part  of  their  title,  and  must  be  produced. 

Principles  upon  which  the  Court  is  guided  in  ordering  the  production  of  deeds  and  docu- 
ments. 

Production  of  cases  and  opinions  of  counsel  refused. 
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describing  themselves  as  members  and  rulers  of  the  Fel- 
lowship or  Brotherhood  of  the  Porters  of  Billingsgate,  in 
the  said  city,  and  William  Bushton  and  John  Eayres, 
describing  themselves  as  members,  or  shifters,  or  pay- 
masters of  the  said  fellowship,  on  behalf  of  themselves  and 
other  members  of  the  said  fellowship,  filed  their  bill  in 
this  Ciourt  against  the  present  plaintiffs,  who  were  partners 
and  brewers  in  the  Savoy  in  St.  MartinVin-the-Fields, 
Westminster,  which,  after  alleging  that  the  Mayor,  Com- 
monalty, and  citizens  of  London  were  in  possession  of 
divers  royal  charters,  conferring  on  them  great  powers 
and  privileges,  and  that  they  possessed  many  valuar 
ble  rights  by  prescription,  whidi  had  been,  confinned  by 
charter  and  acts  of  Parliament,  contained  the  following 
statements:  that  the  portage  and  carriage  of  all  coals, 
com,  and  grain,  and  of  all  salt,  and  all  kinds  of  apples, 
pears,  plnms,  and  of  onions,  and  of  roots  to  be  eaten,  and 
of  all  merchandizes  measurable,  arriving  or  brought  into 
the  city  of  London,  upon  or  by  the  water,  or  by  the  river 
Thames,  and  going  out  of  the  said  port,  within  the  limits 
therein  mentioned,  in  any  ship,  boat,  barge,  or  vessel, 
floating,  loading,  remaining,  or  being  of  what  side  soever 
of  the  river  Thames,  and  upon  any  bank  or  shore  of  the 
same  river,  which  shall  happen  there  to  remain,  and  be 
delivered  or  landed,  or  carried  outwards,  or  from  the  city, 
from  the  bridge  of  Staines  to  London  Bridge,  and  frt>m 
thence  to  a  place  called  Yendall,  now  called  Yantlet, 
towards  the  sea,  have  time  out  of  mind  belonged  to,  and 
still  do  belong  to  the  said  Mayor,  &c.,  or  their  grantees, 
and  always  have  been,  and  now  are  exercised  and  used  by 
certain  Porters,  freemen  of  the  said  city,  called  Com  and 
Salt  Porters,  &c.;  that  the  said  Mayor,  &c.,  or  their 
grantees,  the  said  Com  and  Salt  Porters,  have  had  and 
taken,  and  ought  to  have  and  take  certain  reasonable 
rates  or  wages  payable  in  that  behalf;  that  the  said  Com 
and  Salt  Porters  were  an  ancient  brotherhood  or  fraternity. 
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vnder  the  control  and  regnlation  of  the  Cionrt  of  the 
Lord  Mayor  and  Aldermen^  and  afterwards^  and  now  of 
the  Court  of  Conunon  Council  of  the  said  city,  and  were 
legolated  by  an  act  of  the  said  Common  Council,  passed 
in  the  18th  year  of  the  reign  of  King  James  the  First; 
that  there  is  an  ancient  public  office  in  the  said  city  caQed 
the  Commissioners'  Office,  where,  and  at  other  convenient 
and  well  known  places  within  the  said  city,  the  said  Porters 
have  from  time  immemorial,  and  do  still  attend  for  the 
purpose  of  receiving  orders  in  respect  of  the  portage  of 
oom  and  grain,  &c.,  which  should  arrive  or  be  brought  in 
any  ship,  boat,  barge,  or  vessel,  on  the  river  Thames, 
within  the  said  port  of  London,  and  to  be  unloaded,  or 
carried,  or  removed  out  of  such  barge  or  vessel;  that 
notice  ought  to  be  given  to  them,  &c. ;  that  the  rate  of 
wages  of  such  parties  has  been  from  time  to  time  varied, 
and  that  the  present  rate  for  carriage,  or  porterage  of 
malt  in  sacks,  from  any  ship,  &c.,  to  any  wharf  or  quay 
above  London  Bridge,  and  not  carried  above  thirty  yards 
from  the  campshott,  is  one  penny  for  every  sack  of  malt, 
and  for  the  carriage  or  porterage  of  malt,  being  loose  or 
in  bulk,  and  so  carried,  one  penny-farthing  for  every 
sack.  The  bill  then,  after  alleging  that  the  present  plain- 
tiffs had  landed  by  hired  workmen,  not  being  members  of 
the  said  Fellowship,  large  quantities  of  malt  at  their  wharf 
at  the  Savoy,  which  they  had  consumed  in  the  way  of  their 
trade,  prayed  for  a  declaration,  that  the  exclusive  right  of 
porterage  of  all  com  and  grain,  landed  from  any  vessel 
within  the  port  of  London,  is  vested  in  the  Mayor  and 
Commonalty,  and  citizens  of  the  city  of  London,  and  for 
an  account  of  the  malt  so  taken. 

To  this  bill  the  present  plaintiffs  put  in  their  answer, 
and  likewise  filed  a  cross  bill  for  discovery  of  documents. 
The  substance  of  their  case,  as  alleged  by  their  answer 
and  cross  bill,  was  this: — that  the  right  of  porterage 
claimed  by  the  dty  and  their  grantees,  had  no  legal  origin; 
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that  sucli  claim  commenced  long  since  tlie  time  of  legal 
memory,  and  that  the  exercise  of  it,  so  far  as  it  had  been 
exercised,  was  of  modem  origin;  that  in  the  time  of  Hemy 
the  Third,  the  only  port  in  London  at  which  com  could 
be  landed,  was  Queenhithe,  where,  under  an  order  of  the 
9th  year  of  that  reign,  certain  dues  were  exacted  fix)m  all 
foreign  vessels,  (or  vessels  not  belonging  to  the  citizens  of 
London),  for  the  use  of  the  king ;  that  this  order  did  not 
affect  citizens  of  London;  that  by  charter  of  the  Slst  of 
Henry  the  Third,  Queenhithe  was  granted  to  the  Mayor 
and  Commonalty  of  the  city  of  London,  and  there- 
upon they  employed  porters  to  carry  com  and  grain 
landed  from  foreign  vessels;  but  that  prior  to  this  grant 
the  Corporation  did  not  exercise  any  right  of  porterage  either 
at  Queenhithe  or  elsewhere :  that  in  the  time  of  Edward 
IV .  Queenhithe,  as  a  place  of  resort  for  vessels,  was  super- 
seded by  Billingsgate;  that  Queenhithe  and  Billingsgate 
are  public  markets ;  that  the  right  of  porterage,  if  it  exists, 
is  incidental  to  the  market,  and  does  not  extend  beyond 
the  public  markets,  or  to  com  not  used  for  sale,  but  for 
private  consumption;  that  the  customs  of  Queenhithe 
and  Billingsgate  as  to  carrying  com,  grain,  &c.,  are  confined 
to  such  of  those  articles  as  are  brought  into  the  city,  and 
do  not  extend  to  such  as  are  loaded  in  Westminster,  or  any 
other  place  without  the  limits  of  the  city;  but  that  the 
right  of  porterage,  as  far  as  it  extends,  is  incidental  only  to 
the  measuring  of  com  and  grain,  and  that  where  measuring 
is  not  required  there  is  no  right  of  porterage. 

The  bill  of  discovery  after  charging  generally  that  the  de- 
fendants had  in  their  power  divers  ancient  deeds,  charters, 
inquisitions,  or  findings  upon  inquisitions,  books,  accounts 
and  documents  relating  to  the  history  of  Queenhithe  and  Bil- 
lingsgate and  to  the  ports  &c.  thereof,  and  to  the  times  and 
the  means  at  and  by  which  the  same  were  granted  to  the  Cor- 
poration, and  the  customs,  usages,  and  rights  of  the  said 
ports,  and  the  several  other  matters  aforesaid,  whereby  it 
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would  appear  that  the  claim  of  porterage  made  by  the  bill 
commenced  within  legal  memory,  and  that  the  right  thereto 
(if  any)  was  confined  to  the  limits  of  the  City  of  London, 
charged  more  especially  that  the  defendants  had  in  their 
possession  the  several  orders  made  by  King  Heniy  III. 
touching  the  Port  of  Queenhithe,  and  a  commission  of  in- 
quisition held  in  the  28th  year  of  the  same  king's  reign, 
touching  the  customs  of  Queenhithe  and  the  findings 
thereon,  and  also  a  certain  grant  or  letters  patent  of  the 
81  st  of  the  same  king's  reign,  by  which  he  granted  Queen- 
hithe to  the  Mayor  and  Commonalty  of  the  City  of  London 
and  their  successors,  and  an  ordinance  or  statute  of  the 
3rd  year  of  King  Edward  IV.  respecting  the  market  of 
Queenhithe  and  a  regulation  for  the  resort  of  vessels  to 
Queenhithe  and  Billingsgate,  in  a  certain  way  or  propor- 
tion, and  also  an  act  of  Common  Council  passed  in  the  18th 
year  of  the  reign  of  King  James  I.  for  the  incorporation 
of  the  said  Fellowship  of  Porters,  and  also  a  charter  granted 
to  the  Corporation  of  London  by  King  James  I.  bearing 
date  the  20th  September,  1609;  which  documents  the  de- 
fendants ought  to  produce,  but  had  refused  so  to  do. 

The  defendants,  the  Mayor  and  Commonalty  and  citi- 
jsens  of  London,  by  their  first  answer  denied  the  principal 
allegations  contained  in  the  bill  of  discovery  relative  to  the 
claim  in  question.  In  answer  to  the  charges  as  to  deeds 
and  documents,  they  professed  to  set  forth  on  their  infor- 
mation and  belief  the  purport,  and  in  some  instances  a 
statement  verbatim,  of  the  following  documents: — namely, 
a  charter  of  the  30th  October,  in  the  30  Hen.  3,  which 
in  the  body  of  the  answer  purported  to  be  a  covenant 
between  the  Earl  of  Cornwall,  of  the  one  part,  and 
John  De  Gysors,  Mayor  of  London,  of  the  other  part, 
whereby  the  Earl  granted  to  the  Mayor  and  Commonalty, 
Queenhithe  with  its  liberties  and  customs  in  fee  farm, 
rendering  the  yearly  rent  therein  mentioned;  a  charter 
of  the  26th  February,  of  the  31  Hen.  3,  whereby  the 
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king  confirmed  the  before-mentioned  covenant;  a  finding 
on  an  inquisition  of  the  29  Edw.  1^  before  Elias  BusseD, 
Mayor  of  London,  relating  to  the  measnring,  carriage,  and 
porterage  of  the  com  brought  to  Queenhithe,  stating  the 
sums  which  the  porters  of  com  were  authorized  to  charge  for 
carrying  it  to  bakers,  brewers,  and  others  of  the  city;  an 
act  of  Common  Council  of  the  4  Edw.  4,  relating  to  the 
landing  of  com  at  Queenhithe  and  Billingsgate;  a  procla- 
mation of  the  9  Eliz.,  relating  to  the  same  matter;  a 
report  of  certain  Aldermen  in  the  8  Eliz.,  relating  to  the 
same  matter;  an  act  of  Common  Council  of  the  18  Jac.  1, 
relating  to  the  Fellowship  Porters.  But ''  save  as  aforesaid," 
the  defendants  in  substance  averred  that  they  did  not  know 
and  could  not  set  forth  as  to  their  information  or  belief, 
whether  the  statements  in  the  bill  relative  to  the  particular 
orders,  charters,  and  documents  mentioned  in  the  bill  were 
correct,  or  whether  there  were  any  other  documents  which 
would  bear  out  those  statements.  And  the  defendants 
admitted  the  possession  of  divers  royal  charters,  and  di- 
vers books  belonging  to  the  Corporation,  containing  copies 
of  or  extracts  from  ancient  deeds,  charters,  &c.,  together 
with  divers  documents,  evidences,  and  writings  relating  to 
the  history  of  Queenhithe,  [following  the  words  of  the 
bill],  but  they  denied  that  if  the  same  were  produced, 
it  would  appear  irom  them,  or  any  of  them,  that  the 
claim  of  porterage  made  by  the  defendants  commenced 
within  legal  memory,  &c.,  ''on  the  contrary  these  defend- 
ants say,  that  the  said  royal  charters,  and  books,  and  the 
said  documents,  evidences,  and  writings  contain  and  are 
the  title-deeds  and  documents,  evidencing  and  shewing  the 
title  of  these  defendants  and  their  grantees,  the  said  Fellow- 
ship Porters,  to  the  exclusive  right  of  porterage  of  all  com, 
&c.,  and  are  intended  to  be  used  by  these  defendants  as 
evidence  in  their  behalf  in  the  before-mentioned  suit. 
And  these  defendants  say  they  beUeve,  that  by  such  char- 
ters, &c.,  it  does  appear  that  they  and  their  grantees  have 
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sncli  exclusive  right.  And  these  defendants  say  thej  have  ^1840 
in  the  schedule  to  this  their  answer  annexed,  and  which 
they  pray  may  be  taken  as  part  thereof,  set  forth  a  full  and 
true  list  or  particular  of  all  and  every  the  charters,  &c., 
relating  to  the  history  of  Queenhithe,  &c.  But  these  de« 
fendants  submit  and  insist  that  they  ought  not  to  be  com^ 
pelled  to  produce  the  same  or  any  of  them,  inasmuch  as 
these  defendants  say  that  the  said  complainants  have  no  in-^ 
terest  in  the  same,  or  any  right  to  an  inspection  or  pro-* 
duction  thereof/'  The  schedule  to  the  answer  comprised 
the  charter  of  the  30th  October,  80  Hen.  8;  that  of 
26th  February,  81  Hen.  8;  that  of  20th  September, 
6  Jac.  Ij  a  copy  of  an  entry  in  the  Hundred  BoHb 
deposited  in  the  Chapter  House,  Westminster,  of  the  3 
Edw.  1;  a  copy  of  an  entry  in  the  register  of  the  pro- 
ceedings in  the  Privy  Council  of  the  29th  January,  1686, 
kept  at  Whitehall,  and  divers  repertories  and  journals, 
and  other  Corporation  books,  marked  respectively  with  the 
letters  A.  to  P.  inclusive. 

The  plaintiffs  amended  their  bill  by  charging  that  though 
the  defendants,  the  Mayor  and  Commonalty  and  Fellow- 
ship Porters,  pretended  that  the  several  orders  of  King 
Henry  III.  relating  to  the  port  of  Queenhithe,  and  the  said 
commission  of  inquisition  of  the  28th  year  of  his  reign, 
and  the  finding  thereon,  were  not  nor  were  any  copies 
thereof  in  their  power,  yet  they  well  knew  where  such 
documents  or  copies  or  abstracts  of  them  might  be  found; 
and  that  the  defendants  had  in  their  possession  some 
printed  or  other  books,  repertories,  archives,  papers,  and 
evidences  in  which  the  aforesaid  particulars  or  documents, 
were  set  forth  in  whole  or  in  part,  or  were  recorded  or 
mentioned;  and  that  the  plaintiffs  being  ignorant  where 
such  particulars  and  documents  as  aforesaid  were  depo- 
sited, the  defendants  ought  to  discover  the  same.  The 
plaintiffs  further  charged,  that  the  finding  on  the  inqui- 
sition taken  before  EUas  BusseU  in  the  29  Edw.  1,  as 
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1840.  ^  mentioned  in  the  defendants'  answer  to  the  original  biU, 
contained  much  more  matter  than  appeared  or  was  stated 
in  snch  answer;  and  that  what  was  there  stated  was  not 
accurately  stated;  and  that  the  defendants  ought  to  dis- 
ooyer  and  set  forth  the  full  particulars  of  such  findings 
and  to  name  and  describe  the  documents^  archiyes,  and 
eridences  from  which  they  ooUected  the  particulars  of 
such  finding,  as  they  had  stated  them.  The  plaintifis  then 
charged  that  the  defendants  had  in  their  possession  the 
other  documents  mentioned  in  their  answer,  or  copies  of 
them;  yiz.  the  order  4  Edw.  4,  the  proclamation  9  Eliz., 
and  the  report  8  Elis. ;  or  that  the  defendants  could  state 
where  the  same  were  to  be  found.  The  plaintiffs  then 
diarged  that  the  defendants,  the  Mayor,  &c.,  had  in  their 
possession  divers  documents  or  copies  or  extracts  there- 
from, relating  to  the  dues  and  chaises  received  by  the 
baiUflfs  of  Queenhithe,  and  also  certain  written  or  printed 
books,  and  certain  repertories,  in  some  of  which  were  en- 
tered or  to  be  found  divers  notices,  &c.,  relating  to  Queen- 
hithe  and  Billingsgate,  and  the  measuring  and  carrying  of 
com  and  grain  by  the  meters  and  porters  aforesaid ;  and 
divers  cases  for  the  opinion  of  counsel,  or  copies  thereof, 
and  the  opinions  of  counsel  thereon,  or  copies  thereof, 
relating  to  the  right  of  measuring  and  carrying  com,, 
grain,  and  other  articles  of  provision,  which  several  cases 
were  prepared  and  answered  long  before  the  matter  now 
in  dispute  between  them  and.the  plaintiffs  was  in  any  way 
agitated  between  them;  and  that  the  defendants  ought  to 
discover  and  point  out  the  books  containing  such  notices, 
and  to  set  forth  a  list  or  schedule  of  such  cases,  &c. 

The  defendants,  by  their  further  answer,  stated,  that, 
save  as  thereinafter  and  in  their  former  answer  mentioned, 
they  had  no  knowledge  or  belief  as  to  where  the  alleged 
commission  of  inquisition  of  the  28  Hen.  8,  or  the  find- 
ing thereon,  or  the  orders  of  King  Henry  III,  touching  the 
port  of  Queenhithe,  were  to  be  found ;  though,  if  such 
were  in  existence,  they  ought  to  be  enrolled  among  the 
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pablicdocnments  of  the  kingdom;  but  they  admitted  that  ^^^^^ 
they  had  lately  discovered  in  a  book  in  the  possession  of 
the  defendants^  marked  A  2,  an  entry  purporting  to  relate 
to  an  inquiry  said  to  have  been  directed  by  King  Henry 
m^  in  the  28th  year  of  his  reign^  relative  to  the  cus- 
toms of  Queenhithe,  which  entry  being  duly  translated, 
▼as,  as  the  defendants  believed,  in  the  words  and  figures, 
&e.  Sut  the  defendants  said  that  such  book  did  not  form 
any  part  of  the  records  of  the  said  city,  or  of  any  records 
in  the  possession  of  the  defendants,  and  they  had  no  means 
of  proving  its  accuracy;  and  moreover,  they  said  that  it 
purported  to  be  a  proceeding  before  the  King's  Justices  in 
Eyre,  and  not  an  inquisition,  and  as  such  ought,  if  it  ever 
took  place,  to  be  preserved  among  the  public  records  of 
the  kingdom.  And  the  defendants  further  said,  they  had 
been  informed,  and  believed,  that  there  were  amongst  the 
public  records  of  the  kingdom,  two  entries  of  orders  of 
King  Heniy  III.,  respecting  Queenhithe,  which  being 
translated  into  English,  were,  as  the  defendants  believed, 
to  the  following  purport  and  effect,  &c. ;  and  the  defend- 
ants further  said,  that  they  had  lately  discovered  an  entry 
in  a  book  marked  G.  F.,  in  the  possession  of  the  defend- 
ants,  purporting  to  be  a  copy  of  an  inquintion  by  the 
Mayor  of  London,  dated  the  41  Edw.  1,  relative  to 
Queenhithe,  which  was  in  the  following  words,  &c. ;  and 
save  as  aforesaid^  the  defendants  denied,  to  the  best  of 
their  knowledge,  &c.,  that  they  had  in  their  possession 
any  printed  or  other  books,  repertories,  &c.,  in  which  the 
several  documents  in  the  amended  bill  mentioned  were  set 
forth,  &c.;  and  they  denied  that  the  finding  upon  the 
inquintion  of  the  29  Edw.  1,  set  forth  in  their  former 
answer,  was  not  accurately  or  fully  set  forth;  and  they 
stated,  that  they  took  the  said  finding  firom  the  said  book 
marked  A.  2,  and  not  from  any  record  or  authentic  do- 
cument belonging  to  the  defendants;  and  they  had  not 
disoovered  it  in  any  other  book  or  document.    With  re- 

L  2 


148  SQtJITT  CA8E8  IN  THC 

spect  to  the  act  of  Common  Council  of  the  4  Edw.  4, 
the  proclamation  of  the  9  Eliz.^  and  the  report  of  the 
8  Eliz.,  they  adndtted  that  they  had  copies  of  those  doca- 
xnents^  and  that  they  related  to  the  resort  of  yessels  to 
Queenhithe  and  Billingsgate;  but  they  denied  that  they 
related  to  the  porterage  or  carriage  of  com^  or  to  any 
other  matters  in  question  between  the  parties,  and  they 
submitted  that  the  plaintiffs  were  not  entitled  to  inspect 
them.  And  the  defendants  admitted  the  possession  of 
certain  written  books  and  repertories,  containing  notices, 
&c.,  relating  to  Queenhithe  and  Billingsgate,  and  to  the 
measuring  and  carrying  of  com  and  grain  by  the  persons 
respectively  appointed  meters  and  porters,  aforesaid ;  and 
they  said  that  such  books  and  repertories  contained,  iGrom  a 
very  early  period,  the  proceedings  of  the  Court  of  Aldermen 
and  of  the  Court  of  Common  Council,  and  other  matters 
and  things  relating  to  the  rights  and  privileges  of  the  said 
city.  And  the  defendants  said  that  they  had,  in  the  first 
schedule,  &c.,  set  forth  a  true  list  of  all  and  every  such 
books,  &c.,  as  contained  anything  relating  to  the  said 
ports  of  Queenhithe  and  Billingsgate,  or  to  the  mea- 
suring of  com,  Sec.  landed  fix)m  the  rivar  Thames;  but  they 
submitted  that  the  plaintiffs  had  no  right  to  inspect 
them,  and  they  denied  that  the  plaintiffs  were  inter- 
ested in  them.  Moreover,  they  denied  that,  if  pro- 
duced, they  would  shew  that  the  right  of  porterage 
commenced  within  legal  memory,  &c.,  or  would  furnish 
evid^ce  to  the  plaintiffs  in  support  of  their  defence  in  the 
original  suit;  on  the  contrary,  the  defendants  said  that 
such  books  &c.  contained  matter  which  they  intended  to 
make  use  of  against  the  plaintiffs  in  the  before-men- 
tiohed  suit.  And  the  defendants  denied  the  plaintiffs' 
right  to  inspect  any  book  or  document  relating  to  met- 
age.  And  the  defendants  admitted  the  possession  of  di- 
vers cases  and  opinions  relative  to  the  right  of  measuring 
and  carrying  com  and  grain  landed  from  the  Thames; 
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all  whicli  cases  and  opinions  they  had  entunerated  in 
the  second  schedule  to  that  their  answer:  but  they 
stated  that  such  cases  had  been  prepared  with  a  view  to 
the  assertion  of  the  right  of  metage  and  porterage^  and 
that  the  right  of  porterage  to  which  they  referred  was  the 
same  rights  though  claimed  against  other  parties^  as  the 
right  now  claimed;  that  the  case  marked  A.  was  prepared 
and  answered  after  the  matter  in  dispute  had  arisen  be- 
tween the  (defendants  and  plaintiffs;  that  it  was  prepared 
on  behalf  of  the  defendants^  in  contemplation  of  actual  liti- 
gation arising  out  of  such  disputes,  and  that  it  contained 
statements  of  the  evidence  necessary  for  the  support  of  the 
defendants'  case.  The  defendants  also  alleged  that  this 
case  was  in  a  great  measure  transcribed  from  the  cases  be- 
fore mentioned.  They  submitted  that  they  were  not 
bound  to  produce  these  cases. 

The  Fellowship  Porters  by  their  answer  admitted  that 
certain  persons  called  shifters,  on  behalf  of  the  said  Fellow- 
ship Porters,  had  for  a  long  series  of  years  last  past,  but 
when  such  practice  commenced  the  defendants  did  not 
know,  &c.,  kept  books  of  account,  one  of  which  was  then 
in  the  possession  of  the  defendant  John  Eyres,  and  others 
of  which  were  in  the  possession  of  the  defendant  William 
Rnshton,  and  which  were  particularly  specified  in  the  sche- 
dule to  their  answer  annexed,  in  which  were  entered  the 
amounts  received  by  each  porter  for  his  labour  of  porterage 
in  landing  and  carrying  com  and  grain,  and  the  name 
of  the  merchant  or  person  by  or  on  whose  account  the  same 
was  paid.  And  the  defendants  submitted  they  were  not 
bound  to  produce  these  accounts. 

A  motion  was  now  made  that  the  defendants,  the  Mayor 
and  Commonalty  and  Citizens  of  the  City  of  London,  might 
be  ordered  to  produce,  and  leave  with  their  clerk  in  Court, 
for  the  usual  purposes,  the  several  charters,  paper  writ- 
ings, repertories,  journals,  and  Corporation  books  mentioned 
in  the  schedule  to  their  first  answer,  and  also  the  books 
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mentioned  in  their  second  answer^  to  be  marked  with  the 
letters  A.  2  and  G.  P.,  and  the  paper  writings,  or  copies  of 
documents  mentioned  in  their  said  second  answer  to  be  in 
their  possession,  and  the  several  books  and  repertories,  and 
cases  and  answers  thereto,  papers  and  documents  mentioned 
in  the  schedole  to  their  second  answer ;  and  that  the  other 
defendants  might  in  like  manner  produce  the  several  ac- 
counts and  books  of  account  mentioned  in  the  schedule  to 
their  first  answer,  and  the  several  cases  and  opinions  men- 
tioned in  their  second  answer. 


Mr.  Simpkinson  and  Mr.  Jamei  for  the  motion. — The 
plaintiffs  in  this  suit  claim  the  production  and  inspection 
of  those  books  and  papers,  which  e^  concessia  are  admitted 
to  relate  more  or  less  to  the  matter  in  question,  and  they 
are  resisted  by  the  mere  statement  in  the  answer  that  those 
books  and  documents,  though  they  do  relate  to  or  contain 
entries  relating  to  the  matter  in  question,  will  not  tend  to 
prove  the  defence  of  the  present  plaintiffs.  But  is  that  any 
answer  to  the  application  ?  There  are  one  or  two  instances 
in  which  the  production  of  documents  is  excused.  That 
of  title  deeds  is  one  :  but  these  books  and  documents  are 
not  title  deeds,  although  the  defendants  allege  that  they 
mean  to  produce  them  in  evidence.  [The  Lord  CMrf 
Baran. — ^But  suppose  they  are  books  and  papers  which 
form  the  evidence  of  usage  on  behalf  of  the  defendants — 
are  they  to  be  produced  for  your  inspection  ?]  The  ques- 
tion is  who  is  to  be  the  judge  whether  they  form  evidence 
of  usage  or  not.  If  the  defendants  admit  that  the  docu- 
ments relate  to  the  matters  in  question,  it  is  quite  imma- 
terial for  them  to  say  that  they  do  not  tend  to  prove  the 
plaintiffs'  case.  We  claim  to  be  entitled  to  see  the  books 
and  papers  which  relate  to  this  custom,  in  the  same  man- 
ner as  we  should  be  entitled  to  call  upon  the  defendants  to 
set  forth  the  entries  in  the  books  relating  to  it.     The  case 
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-*  of  the  CUy  of  London  v.  Thomson  {a)  is  a  clear  aathoritj  1840. 
^-^  ^^^^or  the  present  application.  There  the  defendants  obtained 
.  ^  j-fi^  .an  order  to  inspect  the  city  books^  and  the  Chief  Baron 
said  there  was  nothing  extraordinary  in  the  motion^  and 
he  referred  to  the  case  of  the  lord  of  a  manor.  [The  Lord 
Chiif  Baron. — ^That  is  a  very  short  note;  and  the  Chief 
Baron  does  not  explain  the  excepted  case  of  the  lord  of  a 
manor.  The  reason  why  the  lord  of  a  manor  produces  his 
muniments  is^  that  they  belong  to  the  tenants  of  the 
manor  as  well  as  to  himself^  and  contain  their  title.] 
There  are  analogous  cases  in  which  production  of  books 
under  similar  circumstances  has  been  allowed :  Firkins  v. 
Lowe  {b)y  Newton  v.  Beresford{c).  In  the  latter  case  the 
production  was  opposed  on  the  ground  suggested  by  your 
Lordship,  that  the  books  to  be  produced  formed  the  evi- 
dence of  the  party.  [The  Lord  Chief  Baron. — ^That  was 
not  so  put  by  the  answer.]  At  all  evepts,  in  both  these 
cases  the  answer  alleged  that  the  plaintiff  had  no  concern 
in  the  documents  in  question,  and  yet  production  was 
granted.  BurreU  y.  Nicholson  {d)  is  likewise  an  authority 
for  the  plaintiff.  [Lord  Chirf  Baron. — ^That  was  a  ques- 
tion of  parochial  boundary.  A  parochial  officer  is  like  a 
public  officer  in  the  possession  of  documents  which  may 
prove  any  man's  case.]  The  daim  made  by  the  dty 
comes  within  the  reach  of  a  certain  custom.  It  is  like  the 
daim  of  suit  and  service  by  the  lord  of  a  manor.  [The 
Lord  Chief  Baron. — ^The  lord  of  a  manor  is  a  public  keeper 
of  documents  for  the  benefit  of  aU  his  tenants.]  The  City 
of  London  are  the  public  keepers  of  certain  documents  of 
a  particular  character,  which  are  material  to  be  known  in 
order  that  persons  taking  up  lands  within  the  dty  may 
know  the  duties  and  penalties  to  which  they  are  subject. 
Besides,  the  plaintiffs  are  not  claiming  the  inspection  of 

(a)  3  Swaiut  265  n.  (c)  1  Younge,  377. 

(6)  M«ael  73.  ((Q  1  Myl.  &  K.  680. 
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documents  at  hazard^  but  documents  of  whicli  the  oontents 
are  partially  admitted  by  the  answer^  and  which  we  say 
are  not  fully  or  accurately  set  forth.  The  plaintiffs  have 
a  clear  right  to  the  inspection  of  the  books  from  which 
the  orders  set  out  by  the  defendants  have  been  copied^  and 
likewise  the  inquisition  of  the  29  Edw.  1. 

As  to  the  cases  and  opinions,  it  may  be  conceded  that 
we  are  not  entitled  to  the  inspection  of  the  case  marked 
A. ;  but  the  other  cases  are  not  alleged  to  have  been  made 
in  contemplation  of  and  pending  the  present  litigation, 
and  therefore  stand  on  a  different  footing. 


Mr.  G.  Richards  and  Mr.  RandeU  contra,  for  the  City  of 
London. — ^It  is  properly  conceded  on  the  other  side  that 
the  plaintiffs  have  no  right  to  the  inspection  of  any  of  the 
title  deeds  of  the  city  nor  the  case  A.  But  we  submit 
that  they  are  not  entitled  to  any  of  the  documents  or  cases 
of  which  they  seek  the  production.  We  say,  first,  that 
they  have  shewn  no  common  title;  and,  secondly,  that 
plaintiffs  propose  to  use  the  documents  in  question  as 
evidence  on  their  own  behalf.  With  respect  to  the  cases 
cited  on  the  other  side,  that  of  I7ie  City  of  London  v. 
Thomson  is  almost  unintelligible.  The  others  are  clearly 
distinguishable  firom  the  present ;  for  in  all  of  them  there 
was  evidence  of  an  interest  in  the  party  seeking  the  pro- 
duction, or  of  a  common  interest  in  both  parties,  arising 
from  admissions  in  the  answer.  Here  the  party  applying 
is  a  total  stranger  to  the  Corporation,  and  has  no  interest 
in  any  of  the  documents  in  their  hands.  These  books  and 
documents  are  as  much  muniments  of  title  as  deeds  would 
be.  A  title  deed  is  not  protected  because  it  is  on  parch- 
ment and  relates  to  land,  but  because  the  party  holding 
it  shall  not  be  compelled  to  produce  it  before  the  hearing 
of  the  cause  or  action  for  the  purposes  of  evidence :  Bett^ 
wood  V.  Wetherell  (a),  Knight  v.  Marquess  of  Waterford  (4), 

(a)  Ante,  Vol.  1,  p.  211.  (6)  Ante,  Vol.  2,  p.  22. 
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Adams  y.  FbAer  (a).  With  respect  to  the  cases  and  opini- 
ons, it  is  obvious  that  the  principle  which  prevents  the 
production  of  cases  laid  before  counsel  in  contemplation  of 
or  after  the  commencement  of  litigation,  equally  applies  to 
all  the  cases  and  opinions  now  sought  to  be  produced. 
But  late  decisions  have  excluded  the  production  of  all 
cases  and  opinions  relating  to  the  matter  in  question,  whe- 
ther old  or  new.  Lord  Brougham  was  disposed  to  hold 
this  in  BoUon  v.  Corporation  of  Liverpool;  and  although 
it  has  been  sometimes  said  that  he  held  the  contrary, 
it  has  been  ascertained  that  the  express  point  never  came 
before  him.  [The  Lord  Chief  Baron. — ^I  did  his  Lordship 
great  injustice;  I  certainly  thought  that  on  one  occasion 
he  had  held  the  contrary  (i).]  The  other  authorities  on 
this  point  are  Knight  v.  Marquess  of  Waterford,  which  was 
decided  on  great  consideration,  and  BushneU  v.  BushneU  (c). 
—They  also  referred  to  Walker  v.  WHdman  {d),  and  Hughes 
V.  Biddulph  (e). 
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Mr.  Spence,  for  the  Fellowship  Porters. 


Mr.  Sinq^kinson,  in  reply. — ^The  plaintiffs  have  a  right  to 
the  production  of  the  copies  of  the  several  documents 
relating  to  Queenhithe.  These  documents  confirm  the 
plaintiffs'  case.  The  inquisition  of  the  29  Edw.  1,  ex- 
pressly states  the  specific  sums  which  the  porters  are  en- 
titled to  charge  to  bakers  and  brewers  of  the  city,  for  the  car- 
riage and  measurage  of  their  com.  There  is  also  an  express 
finding  in  this  inquisition,  not  merely  that  there  shall  be  a 
measurement  at  Queenhithe,  but  that  none  shall  measure 
for  a  stranger,  except  by  permission  of  the  Bailiff  of  Queen- 
hithe. Now  it  is  part  of  the  plaintiffs'  case  that  the  mea- 
suring and  porterage  are  co-extensive.    But  if  a  stranger 


(a)  3Myl.&C.  526. 

(&)  See  aii/e,  Vol.  2,  p.  31. 

(e)  Not  reported. 


(d)  6  Madd.  47. 

(e)  4  Rubs.  190. 
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1840.  ^  cannot  trade  there^  wliat  right  have  the  porters  to  say  they 
shall  measure  and  carry  his  corn?  It  is  not  a  mere  find- 
ing of  the  customs  of  dueenhithe^  as  between  city  and  ci- 
tizens^ but  it  applies  to  strangers.  The  other  documents 
charged  in  the  bill  and  admitted  by  the  answer^  all  tend  to 
the  same  conclusion.  They  must  be  judged  of  from  the 
words  of  the  documents  themselyes.  If  on  the  face  of  the 
documents  they  are  or  may  be  material  to  the  plaintiffs' 
case,  on  what  authority  can  they  be  withheld?  It  is  ad- 
mitted they  are  public  documents,  though  it  is  not  known 
where  the  originals  are  to  be  found.  Now,  whatever  be 
the  value  of  these  documents,  we  have  a  right  to  see  whe- 
ther the  copies  are  rightly  set  forth  in  the  answer;  and 
the  Court  must  draw  the  necessary  inference  from  them, 
and  not  the  city. 

With  respect  to  the  production  of  cases,  it  is  certain 
that  in  Knighi  v.  Marque99  of  Waterford,  some  cases  were 
produced;  and,  in  principle,  it  is  difiicult  to  see  why  any 
should  be  protected,  but  those  which  are  framed  in  contem- 
plation of  or  pending  a  litigation.  All  others  stand  on  the 
footing  of  ordinary  admissions  in  writing,  and  cannot  in 
principle  be  considered  as  confidential  communications. 
Such  admissions  may  be  made  to  a  solicitor  as  well  as  to 
any  one  else. 

The  LoBD  Chief  Babon. — ^Nothing  can  be  pliuner  than 
the  principles  on  which  this  right  of  production  and  disco- 
very depend.  Unhappily,  each  case  presents  a  new  appli- 
cation of  those  principles,  on  which  there  appears  to  be 
much  more  difference  of  opinion  than  I  should  have  ima- 
gined to  have  existed.  Bat  let  us  see  on  what  the  princi- 
ple does  depend.  A  party  has  a  right  to  compel  the  pro- 
duction of  a  document  in  which  he  has  an  equal  interest, 
though  not  equal  in  degree,  yet  to  a  certain  extent  equal, 
with  the  party  who  detains  it  from  him.  In  that  case,  he 
may  file  a  bill  of  discovery,  in  order  to  have  the  possession 
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of  ]t|  and  the  inspection  of  it.  A  party  has  also  a  right  to 
file  a  bill  of  discovery  for  the  purpose  of  obtaining  such 
fiicts  as  may  tend  to  prove  his  case;  and  if  those  facts  are 
either  in  possession  of  the  other  party^  or^  if  they  consist 
of  documents  in  possession  of  the  other  party^  in  which  he 
either  has  an  interest,  or  which  tend  to  prove  his  case,  and 
haye  no  relation  to  the  case  of  the  other  party,  he  has  a 
right  to  have  them  produced,  and  he  may  file  a  bill  of  dis- 
coveiy,  in  order  to  aid  him  in  law  or  in  equity,  to  exhibit 
those  documents  in  evidence,  or  compel  a  statement  of 
those  facts.  But  does  it  not  rest  there?  Has  he  a  right,  as 
against  the  defendant,  to  discover  the  defendant's  case? 
Does  any  case  go  the  length  of  that?  Sometimes  the 
cases  trench  very  much  on  those  limits;  but  if  you  take  the 
question  as  a  matter  of  principle,  has  a  man  a  right,  or  is 
it  consistent  with  common  justice  that  he  should  file  a 
bill  to  discover  the  defendant's  case?  The  ground  on 
which  he  files  his  bill,  is  to  make  the  defendant  discover 
what  is  material  to  his  (the  plaintiff's)  case ;  but  he  has  no 
right  to  say  to  the  defendant,  "  Tell  me  what  your  title  is 
— tdl  me  what  your  case  is— tell  me  how  you  mean  to 
proTe  it — tell  me  the  evidence  you  have  to  support  it — 
disclose  the  documents  you  mean  to  make  use  of  in  support 
of  it — tell  me  all  these  things,  that  I  may  find  a  fiaw  in 
your  title."  Surely  that  is  not  the  principle  of  a  bill  of 
discovery.  And  if  you  look  at  the  cases,  you  will  find, 
however  they  may  occasionally  trench  on  the  line  of  dis- 
tinction— ^you  will  find  that  is  the  great  line  of  distinction. 
In  the  present  case,  the  Corporation  of  London,  on  behalf 
of  the  Fellowship  Porters,  who  appear  to  be  a  sort  of  im- 
perfect emanation  of  the  Corporation  themselves,  file  a  bill 
for  the  purpose  of  obtaining  compensation  for  the  Fellow- 
ship Porters,  for  the  loss  of  certain  alleged  dues  for  porter- 
age. I  say  nothing  of  the  merits  of  the  case,  of  which  I 
know  nothing ;  probably  they  may  find  it  difficult  to  prove 
it.    Then  the  defendants,  the  plaintiffs  in  this  cause,  file  a 
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cross  bill  of  disooyery,  containing  varions  cliarges  as  to 
some  of  the  documents  whicli  the  Corporation  have  dis- 
closed; and  they  desire  the  production  of  those  docu- 
ments. They  call  on  them  to  state  the  particulars^  and  so 
on.  Now  the  title  of  the  Corporation  and  the  Fellowship 
Porters  must  depend  on  charters^  if  such  charters  exists 
or  authorities  issuing  from  the  city  of  London^  if  the 
city  of  London  has  a  right  to  grant  such  authorities  in 
writings  or  from  usage  from  which  such  right  may  be 
inferred.  Those  are  the  only  three  grounds  on  which 
their  rights  can  depend.  If  they  depend  on  charters^  has 
the  plaintiff  a  right  to  say^  let  me  see  your  charters  on 
which  you  found  your  right?  If  they  depend  on  docu- 
ments, acts  of  the  Common  CouncU,  or  orders  of  the 
Mayor,  you  may  question  the  authority  of  the  Mayor  to 
make  the  orders — ^you  may  question  the  authority  of  the 
Common  Council  to  pass  such  acts — ^but  have  you  a  right 
to  ask  for  the  documents  themselves?  That  is  not  the  ob- 
ject of  a  bill  of  discovery.  Again,  have  you  a  right  to  say^ 
let  us  see  the  evidence  of  your  usage;  let  us  see,  from  do- 
cuments in  your  possession,  how  long  it  has  lasted  ?  You 
have  no  right  to  say  that.  If  you  have,  they  may  say, 
let  me  look  at  your  case,  that  I  may  discover  the  de- 
fects of  it  to  defend  myself.  That  is  not  the  object  of  a 
bill  of  discovery.  But  there  may  be  a  case,  in  which  a 
party  situated  as  the  Corporation  of  Fellowship  Porters 
are  in  this  case,  may  have  a  document  in  their  possession 
very  important  to  the  other  party,  which  is  not  depending 
in  the  suit  at  all.  Put  this  case :  that  some  action  had 
been  brought  by  the  Corporation  of  Fellowship  Porters, 
or  some  bill  had  been  filed  for  the  purpose  of  recovering 
these  very  dues  of  trade,  and  that  the  case  had  been  com- 
promised, that  the  city  of  London  had  paid  a  sum  of 
money  for  the  costs,  and  there  happened  to  be  among 
their  muniments  an  entry  of  the  sum  so  paid  by  their 
treasurer ;  the  treasurer  having  paid  the  money,  so  that 
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they  could  prove  lus  handwriting  to  the  document.  Such  ^  1840. 
a  thing  would  be  of  the  greatest  importance  to  the  person 
against  whom  they  brought  their  action^  and  in  that  case 
he  would  have  a  right  to  say,  you  have  such  a  document, 
which  is  yery  important  to  my  case;  for  it  shews  that  you 
tried  to  make  good  a  case  against  a  former  defendant, 
that  he  defeated  your  attempt,  and  you  have  paid  him  the 
costs,  and  you  have  the  means  of  proving  that.  That  is  no 
part  of  the  title  of  the  plaintiffs  at  law,  but  it  is  part  of  the 
title  of  the  defendant  at  law;  and  he  may  say,  as  I  have 
not  that  document,  you  must  produce  it.  Now  that  is  a 
case  to  shew  that  a  party  may  demand  the  production  of 
that  which  in  some  degree  he  has  an  interest  in,  as  evi- 
dence to  prove  his  own  case  or  defeat  his  adversary's;  but 
he  does  not  thereby  attempt  to  examine  his  adversary's 
title. 

Now  apply  that  to  the  present  case.  If  I  saw  plainly 
in  this  case  that  the  documents  which  are  admitted  to  be 
in  possession  of  the  Corporation,  either  had  no  relation  at 
all  to  the  case  of  Messrs.  Combe  and  Co.,  or  if  I  saw  they 
had  a  clear  relation  to  the  Corporation's  case,  and  formed 
part  of  their  evidence,  I  should  think  there  was  no  ground 
at  all  for  this  motion.  But  there  are  certain  of  the  docu* 
ments  which,  from  a  very  early  period  of  the  discussion,  I 
have  been  looking  at  to  see  how  they  could  affect  the  case. 
Now  the  Fellowship  Porters  cannot  claim  any  right  under 
the  orders  to  establish  Queenhithe  as  the  place  where  fo- 
reign com  was  to  be  landed;  they  have  no  relation  to  that 
at  aU.  So  the  inquisition  taken  before  the  Justices  in  Eyre: 
I  do  not  see  that  that  has  any  relation  to  their  case  at  all; 
I  cannot  imagine  how  it  can  be  introduced  as  evidence 
for  them.  So,  again,  the  order  or  the  inquisition  of  the 
Lord  Mayor  of  the  name  of  Bussell,  29  Edw.  1,  does 
not  appear  to  me  to  touch  the  case  of  the  Corporation  of 
Fellowship  Porters  at  all.  Again,  the  order  of  the  Com- 
mon Council  in  the  time  of  Edward  IV.,  that  all  ships 
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1840.  miglit  go  to  Billingsgate  as  well  as  Qaeenbithe — and  again^ 
the  copy  of  Elizabeth's  proclamation — ^these  appear  to  me 
not  to  be  documents  that  are  at  all  relevant  to  the  title 
which  the  Fellowship  Porters  claim.  But  I  wiU  tell  you  in 
what  way  they  may  afifect  the  claim^ — I  do  not  say  they 
will  do  90, — ^but  still  they  may  give  rise  to  an  argument, 
that  at  the  particular  period  when  those  documents  existed 
or  first  had  place^  no  such  claim  as  that  of  the  Fellowship 
Porters  had  any  existence^  and  therrfore^  that  it  is  of  very 
modem  origin.  Valeat  quantum,  I  cannot  tell  whether  that 
will  make  the  daim  bad  or  good ;  stilly  I  cannot  say  it 
might  not  be  important  evidence  for  the  plaintiffs  in  equity. 
If  it  is  important  evidence  for  the  plaintiffs  in  equity^  and 
if  it  does  not  exist  any  where  but  in  the  muniments  of 
the  Corporation^  and  they  cannot  avail  themselves  of  it  as 
any  part  of  their  title^  I  see  no  reason  why  it  should  not 
be  produced^  subject  to  all  exceptions ;  one  of  the  exceptions 
beings  that  it  is  no  evidence  in  the  case.  I  have  no  doubt 
that  if  they  are  mere  copies  of  originals  that  cannot  be 
proved  to  have  existed^  they  will  be  no  evidence;  but  stiU 
there  may  be  something  in  the  entries  of  the  copies  in  the 
Corporation  books,  that  may  make  all  of  them  evidence 
against  the  Corporation.  For  instance,  as  to  the  inquisition 
— it  may  turn  out  that  the  practice  of  the  CcH^oration  was  to 
keep  all  copies  of  inquisitions  made  before  the  Mayor,  and 
that  this  is  so  attested,  in  some  way,  as  to  make  it  evi- 
dence against  the  Corporation,  although  it  would  not  be 
evidence  against  third  persons.  It  appears  to  me  these  do* 
cuments  should  be  produced;  but  that  they  should  be  pro- 
duced as  single  documents  in  the  book  in  which  they  are 
contained,  and  that  there  is  no  title  to  see  the  remaining 
contents  of  that  book. 

With  respect  to  the  Fellowship  Porters'  book,  it  is  ask* 
ing  the  defendants  in  equity  to  lay  their  case  before  the 
plaintiffs  in  equity,  that  they  may  find  out  an  objection.  The 
constancy  of  the  usage  may  be  a  very  essential  ingredient 
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in  sapport  of  it^  and  their  book8  must  prove  the  case  one 
way  or  the  other;  it  is  clear  therefore  that  the  plaintiffs 
have  no  right  to  see  the  books  to  ascertain  whether  the 
defendants  have  charged  more  or  less  at  different  times. 
That  is  asking  for  a  discovery  of  the  weakness  of  their  ad- 
versaries' title,  and  not  of  the  strength  of  their  own. 

Then  with  respect  to  the  cases,  I  am  clearly  of  opinion, 
that  they  onght  not  to  be  produced.  I  adopt  the  grounds 
snggested  by  Mr.  Richards,  that  those  cases  are  stated  to 
be  prepared  with  a  view  to  litigation.  No  doubt  what 
Mr.  Sin^kiiutm  says  is  very  just,  that  in  asking  for  the 
production  of  a  case,  you  in  effect  ask  the  defendant  whe- 
ther he  has  not  said  so  and  so ;  a  form  of  inquiry  which 
is  constantly  adopted  in  bills,  and  I  hope  to  live  to  see 
the  day  when  it  will  be  a  little  abridged :  but  if  you  have  a 
rig^t  to  ask  the  defendant  to  give  you  a  case  which  is 
stated  to  counsel  with  a  view  to  litigation,  you  have  a  right 
to  ask  him  to  give  you  the  eridence  of  his  whole  title;  for 
what  is  a  man  to  do  who  states  a  case  for  counsel,  but  to 
state  that  case  and  the  evidence  to  support  it  ?  It  is  clear, 
therefore,  that  a  party  has  no  right  to  ask  for  the  produc- 
tion <^  a  case  atated  with  a  view  to  litigation,  whether  the 
litigation  actually  takes  place  or  not. 


1840. 

COMBB 
V. 

CiTT  or 
London. 


Ordered,  that  the  plaintiffs  have  fiberty  to  in- 
spect, at  the  Town  Clerk's  ofBice,  the  copies 
of  the  orders  of  Hen.  8.;  the  inquisitions  of 
Hen.  8.  and  Edw.  1,  and  the  findings  thereon; 
the  order  of  the  Common  Council  of  Edw.  4.; 
the  report  and  order  of  8  Eliz.,  and  the  pro^ 
clamation  of  9  Eliz.  No  order  made  as  to  the 
oilier  documents. 


Upon  the  principal  point  inyolv- 
ed  in  ibis  case,  lee  Wigram  on 
DiMCOver^y  Art.  800,  ei  stq.  Art 


238,  et  teq.  See  also  Hare  on  Du' 
coveriff  p.  228,  et  teq. 
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/z  /Ui//^  y^y 


Yarnold  r.  Wallis. 


Afay9M,16/A.   TXT 


Land-  purchas-  ^^  ILLIAM  YARNOLD  by  his  wm,  dated  the  5tli  No- 
of  IJ^UheW  to  ^®"^^®^  \9SAi  gave,  devised,  and  bequeathed,  to  his  son  Wil- 
pus  by  a  codi-  liam  Yamold,  his  heirs,  executors,  and  administrators,  all  his 
quenUy  to  their  freehold  cstatcs  and  hereditaments,  with  the  appurtenances 
oodidfa)ntidn-  t^^reunto  respectively  belonging,  situate  and  being  in  the 
ing  no  expres-    parishes  of  Finchlev  and  Hendon,  in  the  county  of  Middle* 

siona  limiting  .  ... 

the  effect  of  the  SOX,  and  his  leasehold  stablesand  hereditaments  in  Westmin- 
comprised^  ^^'^^  ^^^  ^^  ^^®  ^^<^  ^^^  ^^^  William  should  die  without 
the  wiiu  leaving  lawful  issue,  or  leaving  such  which  should  happen 

to  die  before  their  attainment  of  the  age  or  the  respective 
ages  of  twenty-one  years,  then  the  testator  gave  and  de- 
vised the  same  freehold  and  leasehold  estates  unto  his  son 
Benjamin  Yamold  (the  plaintiff),  his  heirs,  executors,  and 
administrators,  subject  to  his  dying  without  issue,  as  there- 
inafter mentioned.  The  testator  then  devised  and  be- 
queathed other  freehold  and  leasehold  estates  to  Benjamin 
Yamold,  his  heirs,  executors,  and  administrators;  but  in 
case  Benjamin  should  die  without  leaving  lawful  issue,  &c., 
[as  before,]  then  he  devised  and  bequeathed  the  last-men- 
tioned estates  unto  his  said  son  William  Yamold  the 
younger,  his  heirs,  executors,  and  administrators.  But  in 
case  of  the  death  of  both  his  said  sons  without  leaving 
lawful  issue,  then  he  devised  the  said  estates  to  his  son 
Charles,  his  heirs,  executors,  administrators,  and  assigns. 

In  1826  the  testator  purchased  other  freehold  property 
in  the  parish  of  Finchley,  which  was  duly  conveyed  to  him 
in  fee.  He  afterwards  made  a  codicil  to  his  will,  bear- 
ing date  the  24th  March,  1827,  which,  as  to  the  material 
part,  was  as  follows : — ''A  codicil  to  be  taken  as  part  of  the 
last  will  and  testament  of  me  William  Yamold,^'  &c.  ^'I 
do  hereby  give  and  empower  my  son  William  Yamold, 
whea  in  the  possession  of  the  estates  given  to  him  by  my  will, 
to  charge  the  same  or  any  part  thereof,  either  by  deed  or 


COURT  OF  EXCHEQUEE.  161 

will,  or  by  any  codicil  in  the  nature  of  a  will,  with  any  an-      ^  1840^ 
nual  sum  or  sums  of  money  not  exceeding  the  yearly  sum 
of  iE200,  to  his  present  wife,  or  to  any  future  wife  whom 
he,  my  said  son,  may  afterwards  marry,  for  the  term  of  her 
natoral  life/^ 

Upon  the  death  of  the  testator,  in  1827,  William  Yar- 
nold,  the  son,  entered  into  possession  of  the  estates  at 
Finchley  and  Hendon,  deyised  to  him  by  the  will,  and 
also  of  the  after-purchased  premises  at  Finchley;  and  by 
indentures  of  lease  and  release,  dated  the  13th  and  14th 
December,  1832,  and  by  a  fine  levied  in  Trinity  Term, 
1833,  in  which  his  wife  joined,  he  conveyed  or  intended 
to  convey  the  last-mentioned  premises  to  the  defendant 
Wallis,  who  thereupon  entered  into  possession  of  them. 

In  October,  1834,  William  Yamold,  the  son,  died  without 
issue. 

The  bill  was  filed  by  Benjamin  Yamold  against  Wallis, 
alleging  that  no  recovery  had  been  suffered  by  WiUiam 
Yamold,  the  son,  of  any  of  the  premises,  and  consequently 
that  the  plaintiff  was  tenant  in  tail,  not  only  of  the  original, 
but  the  after-purchased  lands.  The  bill,  after  charging 
that  the  will  was  re-published  by  the  codicil  so  as  to  in- 
clude the  after-purchased  lands,  and  charging  that  the 
legal  estate  of  the  after-purchased  property  was  outstand- 
ing in  Wallis,  by  reason  of  William  Yamold  having  neg- 
lected to  register  the  will  and  codicils,  and  that  the 
plaintiff  could  not  recover  the  same  at  law,  and  after 
charging  notice  to  Wallis  of  the  will  and  codicils,  prayed 
that  Wallis  might  be  declared  a  tmstee  of  the  after-pur- 
chased land  for  the  plaintiff,  and  might  be  decreed  to  re- 
convey  the  premises,  and  for  an  account  of  rents,  &c. 

The  defendant  demurred  for  want  of  equity. 

Mr.  THppy  for  the  demurrer. — Until  the  case  of  Acher- 
ley  V.  Vernon  (a),  it  was  always  held,  that  in  order  to  pass 

(a)  Com.  Rep.  381. 
VOL.  IV.  M  EQ.  EX. 
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1840.  ^  limds  purdiAsed  between  the  date  of  the  will  and  the  oo- 
dicUj  tliere  must  be  an  express  indication  of  intention  in 
the  codicil  to  that  efiPect.  And  eren  since  thst  case  tba 
tXMlicil  will  not  be  considered  as  including  the  after-pnr- 
cliased  lands^  if  it  merely  refer  to  the  original  lands. 
Bowes  Y.  Bcwei  (a),  which  decides  that  point,  is  very  simi- 
lar to  Ae  present  case.  Here  the  testator  gives  power  to 
his  son  to  charge  the  same  lands  witii  an  annuity;  shewing 
that  the  after-purchased  lands  were  not  in  his  mind  attiie 
time.  In  Mongpemny  v.  Brkimo  {b),  it  was  held,  Uiat 
whete  a  codicil  in  its  dispositive  part  is  applicable  solely 
and  expressly  to  the  property  previoudy  devised  by  the 
will,  it  has  not  the  effect  of  republishing  the  will  so  as  to 
carry  after-purchased  property,  notwithstanding  a  more 
general  intent  indicated  in  its  recitaL  The  testator  in 
that  case  declared  in  express  words,  that  the  codicil  was  to  be 
taken  as  part  of  his  will.  In  Hughes  v.  Tktmer  (c)  a  oodidl 
(duly  attested,  by  which  the  testator  revoked  an  annnity,  a 
devise,  and  a  legacy  to  a  deceased  trustee,  and  appointed 
A  new  trustee,  was  held  not  to  be  a  republication  of  the 
will.  There  is  no  authority  to  shew  that  where  the  after- 
purchased  property  is  not  referred  to  in  the  codicil,  and 
the  property  in  the  will  is,  the  codicil  is  a  repubHcsr 
tion.  The  case  of  a  purdiase  by  a  stranger  from  the  heir 
at  law  is  entitled  to  favour. — ^The  cases  of  Parker  v.  Bis^ 
eoe  {d)  and  Smith  v.  JDearmer{e),  were  also  cited. 

Mr.  Spvrrier  for  the  plaintiff,  eontrh. — ^If  the  codicil  has 
the  effect  of  republication,  it  makes  the  will  speak  "  of  all 
the  estate,''  as  of  the  date  of  the  codiciL  The  old  rule  re- 
quired some  expression  of  intention,  but  that  doctrine  has 
been  long  exploded.  In  Barnes  v.  Crowe  {g),  Lord  Com- 
missioner Eyre  says : — "  If  we  disentangle  ourselves  firom 

(a)  2  Bof.  &  P.  500.  (d)  3  B.  Moore,  24. 

(6)  2  Rum.  &  Myl.  1 1 7.  (e)  3  Y.  &  J.  278. 

(c)  3  Myl.  &  K.  666.  (y)  1  Ves.  jun.  486. 
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tiienik^tiist&andifdlbenorepttbUoatiomwi^^  ^IMO* 

eiitioii^  the  princ]|ile  that  a  oodidl,  attested  by  three  wit- 
aewes,  shall  be  a  zepablicaticm^  seems  inteUigiUe  and  clemtJ^ 
In  Pifgoti  y.  Waller  (a).  Sir  WUliam  Ormi  thought  he  waa 
bound  hj  the  dedaion  in  Bamea  y«  Circnew^  eren  though 
he  waa  of  opinion  that  the  old  rule  was  the  best.  In 
Htilme  T.  Hegjft^e  {b),  the  oodidl  specified  3mne  of  the 
after-pnnAased  estates;  yet  it  waa  held  to  amount  to  a 
lepnblicatioii  of  the  will  aa  to  all.  In  GoodtUle  y.  Mere^ 
Sik  {c),  it  is  said  that  the  codicil  has  an  operation  per  ae, 
except  that  is  repelled  by  a  contrary  intention  appearing. 
In  Rowley  y.  Ejflon  {d),  the  will  charged  all  the  estates 
with  paymeiuit  cf  debts ;  tiiere  waa  an  affcer-purchaae  of 
copyholds^  and  a  codicil  specifically  devising  them;  yet  the 
oodidl  waa  held  to  be  a  republiGation^  so  as  to  charge  the 
oopyholda  with  the  debts.  The  cases  of  exception  are^ 
where  the  language  of  the  codicil  manifests  a  contrary 
intention :  Btratkmore  y.  Bowes  (e)^  Bowea  y.  Bowee  (y), 
Smith  Y.  JDearmer  (i).  The  decision  in  Parker  y.  Biecoe  {i}, 
is  onij  that  where  a  will  is  partially  rcYoked^  the  codicil 
haa  not  the  e£Eect  of  r^ublishing  that  part  which  is  re- 
Yoked.  Hie  question  is^  whether  any  inconsisten<7  would 
arise  firom  giving  the  codicil  the  effect  I  contend  for.  The 
testator^  by  the  codicil,  has  given  the  tenant  in  tail  wbat 
he  had  not  before,— ^a  power  to  charge  certain  estates  with 
am  annnily.  Over  the  other  estates  he  haa  given  him  no 
Bubh  power*  The  power  of  charging  is  limited,  by  the 
iaatmment  creating  it,  to  the  ^'  same  "  estates.  But  the 
efect  o(  the  oodicil,  in  point  of  interest,  extends  to  the 
after-purchased  estates.  Here  is  no  inconsistency,  and  no 
evidence  of  a  contrary  intention. 


(a)  7  Ves.  98.  {e)  7  T.  R.  482. 

(*)  1  Mer.  285.  (^)  2  Bos.  &  P.  500 

ie)  2  Msale  &  M.  5.  (h)  3  Y.  &  J.  278. 

(lO  2  Mer.  128.  (>)  8  Taunt  8. 

m2 
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1840^  Mr.  TVipp,  in  reply. — Bowes  v.  Bowes  was  distinctly 
put  on  the  ground  of  intention^  and  not  upon  inconsist- 
ency. So  also  was  Hughes  y.  Tamer.  The  plaintiff  wishes 
to  have  a  partial  republication^  not  as  to  the  chai^^  which 
the  words  exclude^  but  as  to  the  estates. 

Ifayi6/A.  The  LoBD  Chief  Babon* — ^The  question  is,  whether 

the  codicil  amounted  to  a  republication  of  the  will,  so  as 
to  pass  the  after-purchased  estate.  The  estates  devised 
by  the  will,  were  estates  in  the  parishes  of  Finchley  and 
Hendon,  as  described;  and  the  estate  purchased  after- 
wards was  also  an  estate  situate  at  Finchley.  The  testator 
having  by  his  will  devised  those  estates  at  Finchley  and 
Hendon  to  his  eldest  son,  in  strict  settlement,  with  re- 
mainder over  to  the  younger  branches  of  the  family,  and 
having  afterwards  purchased  the  estate  in  Finchley,  then 
made  a  codicil  to  his  will.  [His  Lordship  here  r^  the 
codicil.]  Now,  upon  the  words  of  this  codicil,  it  is  said,  that 
the  case  is  taken  out  of  the  general  rule;  that  a  codicil  duly 
made  to  pass  a  testator's  real  estates  amounts  to  a  republi- 
cation of  the  will,  so  as  to  make  the  will  bear  date  with  the 
codicil,  and  to  affect  all  the  lands  the  testator  had  at  the  time 
of  the  making  of  the  codicil.  That  such  is  the  general  rule, 
I  apprehend  there  is  no  doubt.  It  cannot  be  disputed  it  is 
the  rule  as  to  personal  property,  and  that  it  was  the  rule 
as  to  real  estate  before  the  Statute  of  Frauds,  and  also 
since  that  statute,  where  the  codicil  has  been  so  attested  as 
to  pass  real  estate.  I  need  not  repeat  the  cases.  I  believe  all 
of  them  were  cited,  and  are  all  well  known,  from  Acherky 
T.  Verwm  downwards  to  the  present  day.  That  being  the 
general  rule,  there  appear  to  be  some  exceptions  to  the 
rule.  What  are  those  exceptions  founded  upon?  When 
the  cases  on  which  they  depend  come  to  be  examined,  it 
will  be  found  that  those  exceptions  must  be  considered,  not 
as  overturning  the  general  principle,  that  the  making  the 
codicil  is  a  republication  of  the  will ;  but  those  exceptions 
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are  fotmded  on  tliis — ^that  if  the  testator  had  actually,  at  1840. 
the  Tcry  time  he  made  his  codicil,  repeated  his  will,  and 
made  it  a  part  of  the  codicil,  there  mnst  be  new  words  in 
one  or  the  other  to  pass  the  newly  purchased  estate.  Look 
at  Bowes  v.  BaweBj  the  principal  case  on  the  subject.  That 
was  a  case  in  which  the  testator,  having  made  a  devise  in 
his  will  of  all  his  lands  and  tenements  to  certain  trustees 
in  the  will  mentioned,  for  certain  purposes  therein  men- 
tioned, and  having  a  few  years  afterwards  purchased  other 
lands,  subsequently  made  a  codicil.  That  codicil  revoked 
his  devise  in  the  will,  and  devised  the  same  lands  by  the 
use  of  the  words  "said  lands/'  He  stated,  that  whereas 
he  had  devised  his  lands  in  his  will  to  such  and  such  trus- 
tees for  certain  purposes,  his  intention  was  to  revoke  that 
devise;  and  then  he  devised  his  "said  lands''  to  new  trus- 
tees for  the  same  uses,  and  that  was  the  whole  of  his  codi- 
cU.  Now,  consider  for  a  moment  what  the  line  was  which 
the  Court  of  King's  Bench,  as  well  as  the  House  of  Lords, 
afterwards  upon  appeal,  took  on  this  subject.  They  con- 
sidered the  words  in  the  codicil  operated  as  a  revocation, 
and  that  the  devise  related  to  those  lands  the  testator  was 
possessed  of  at  the  time  he  made  his  will,  and  no  other. 
What  were  the  "  said  lands^'  mentioned  in  his  will  ?  Sup- 
pose he  had  actually  repeated  the  very  words  of  his  will, 
saying,  that  all  the  lands  he  was  possessed  of,  at  the  time 
of  the  date  of  his  will,  he  thereby  devised  to  certain  trus- 
tees for  certain  purposes,  but  said  nothing  of  the  other 
lands;  that  would  have  been  the  case  of  a  republication  of 
the  will  undoubtedly,  but  neither  the  will  nor  codicil  con- 
taining any  words  of  devise  of  new  lands,  they  would  have 
gone  to  the  heir  at  law.  I  mention  this,  because  it  would 
seem  firom  tibe  argument,  as  if  something  turned  on  repub- 
lication. If  a  man  republish  his  will,  and  it  does  not  contain 
words  amounting  to  a  devise  of  the  land  newly  purchased, 
it  cannot  comprise  those  lands.  Suppose  a  man  devises  lands 
by  a  specific  name,  and  afterwards  purchases  lands  in  a  dif- 
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ferent  eoanty,  so  thsl  tbey  Ac  not  oonrespoild,  tlie  repabfica^ 
tion  of  the  will  does  not  devise  the  new  estates;  because^ 
thoagh  he  has  actnally  made  his  wiU  at  the  time  his  codial 
is  dated,  yet,  as  he  has  only  devised  the  eetsie  by  the  name 
mentioned  in  the  will,  bat  said  nothing  of  tlie  others,  they 
will  pass  to  the  heir  at  law.  Therefore,  the  question  does  not 
turn  on  rq^nblieation;  but  whether  the  codicil,  taken  toge* 
ther  with  the  will,  contain  any  words  to  devise  the  newestates* 
If  they  do  not,  the  new  estates  are  not  devised.  The  case  of 
Mongpenny  v.  Briatow  (a),  decided  by  Lord  Brougham,  was 
considered  by  him  a  stronger  case  than  Bowes  r,  Bowmi 
and  it  will  be  found  that  that  was  a  reyocation  of  the 
derise  of  the  ^^said  landiJ'  Wheth^  Lord  EUoh  and 
Lord  Rosihfn  were  right  in  their  mode  of  construing  the 
word  ^'  said,*^  or  whether  Lord  Thwrlow  was  right,  who 
took  a  different  view  of  it,  is  not  the  question.  It  was 
decided,  that  the  word  said  Kmited  the  devise,  as  well  as 
the  revocation,  to  the  lands  that  had  been  before  devised, 
as  there  were  no  words,  either  in  the  will  or  codicil,  to 
pass  the  new  lands. 

In  this  case,  the  lands  purchased  corrcfifond  with  the 
lands  devised  by  the  will!  they  are  hmds  at  FincUey. 
It  is  admitted  on  general  principles,  that  the  rqpnb* 
Mcation  of  the  will  transfers  the  date  of  the  will  to  the 
date  of  the  republication;  and  if  the  codicfl  forms  part  <rf 
the  will — ^if  the  testator  declares  it  to  be  so — it  most  be  in« 
corporated  within  the  will ;  and  there  is  nothing  to  shew 
that  the  lands  are  not  properly  described*  The  descrip- 
tion in  the  will,  will  suit  the  newly  puixshased  lands, 
namely,  *' lands  at  Hendon  »tid  Finchley;''  and  all  that 
the  codicil  says  about  those  lands  is^  that  the  testator  gives 
his  son,  when  in  possession  of  them,  power  to  ohaige  them. 
The  effect  of  this,  I  apprehend,  is  to  give  him  power  over 
all  the  lands,  the  new  as  well  as  the  old.    It  was  doubted 

((i}2Ru8fl.  ^Myl.  117. 
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in  tfgniBent  wlietlier  the  power  was  not  limited  to  tbe 
kads  derifled  bj  the  wilL  I  Bkonld  thinks  howoTer^  that 
it  applied  to  both.  Suppose  the  will  had  been  dated  at 
the  time  the  codicil  was  dated — ^it  would  devise  all  the 
testator's  estates  at  iSnehley  and  Hendon,  and  that  would 
comprise  the  newly  purchased  land.  Upon  the  whole, 
therefore,  I  think  there  are  suffideot  words  to  pass  the 
newly  purchased  lands,  and  the  will  must  be  taken  to  be 
dated  at  the  date  of  the  codicil,  and  after  the  newly  pur- 
cfaaeed  lands  were  acquired,  and  consequently,  that  the 
whde  peas  by  the  will  and  codicil. 


IMOl 


Demurrer  oYenruled. 


Wallace  t^.  Campbbll, 

AnTHONIO  ALVAREZ  DE  LIVI,  Count  of  Carravaro, 
resident  in  Madeira^  executed  in  that  island  a  deed  of  con- 
eOiation,  dated  the  12th  December,  1837,  by  which  all  his 
property,  except  10/.  per  cent.,  was  assigned  to  trustees  in 
trust  lor  the  creditors  who  were  parties  to  that  deed;  and  the 
tenth  was  resenred,  subject  to  a  debt  c4  £200,  fcnr  the  be- 
nefit of  the  debtor.  He  afterwards  mortgaged  this  tenth 
to  the  phdntiff,  who  was  resident  in  England.  The  Count 
afterwards  died  in  Madeira,  leaving  a  considerable  pro- 
perty in  England,  consisting  of  ready  money  at  a  banker's, 
wine^  ftc.  The  Countess  took  out  administration  in  Ma- 
deira and  in  England,  and  the  defendant  Campbell  was 
her  agent  in  England  under  a  power  ol  attorney,  and  also 
a  surety  in  a  bond  required  by  the  Will  Court  in  Madeira 
fiir  the  due  execution  of  the  English  property. 

The  bill  was  filed  by  the  plaintiff  against  Campbell,  the 
Countess,  and  certain  persons  representing  the  trustees 
under  the  deed  of  conciliation,  to  enforce  his  security. 
The  Countess  had  not  appeared  to  the  bill. 


The  Court  re- 
fused, at  the  in* 
stance  of  acre* 
ditor  resident 
in  England,  of  a 
deceased  tnier 
in  Madeira,  to 
restrain  the 
agent  of  the  ad- 
ministratrix in 
England  firom 
sending  over 
tbe  intesUte's 
money  and  ef- 
fects to  Madei- 
ra; the  intes- 
Ute's esUte 
being  the  sub- 
ject of  a  suit  in 
Madeira. 
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1840/  Mr.  Wikock,  for  the  plaintifif,  now  mored  for  an  injnnc- 

Wallacb      ^^^  *^  restrain  the  defendant  Campbell  from  sending  any 
t^*  of  the  intestate's  money  out  of  this  country,  contending, 

that  though  the  foreign  assignees  might  have  a  prior  right 
to  the  plaintiff;  yet  as  part  of  the  fund  was  in  England,  the 
Court  would  not  permit  it  to  be  carried  away,  but  might 
adjudicate  upon  it  according  to  the  laws  of  Madeira.  He 
cited  Stead  y.  Clay  (a). 

Mr.  Sin^lAnson,  and  Mr.  Palmer^  contrh,  said  that 
Campbell  was  a  mere  agent,  and  bound  to  obey  the  orders 
of  his  principal;  and  if  the  Countess  had  been  here,  the 
bill  could  not  have  been  sustained  againt  her;  therefore, 
how  could  it  be  sustained  against  a  mere  agent? 

Mr.  WUcockj  in  reply,  said  that  a  depositary  might  be 
made  a  party.  [TAe  Lord  Chief  Baron. — A  depositary 
with  notice  of  a  trust.] 

The  LoBD  Chief  Baron. — ^I  am  of  opinion  that  this  is 
not  a  case  for  an  injunction.  If  the  administratrix  were 
here,  could  you  file  a  bill  against  her  and  obtain  an  injunc- 
tion? If  not,  her  absence  will  make  no  difference.  Camp- 
bell is  her  debtor,  and  under  an  obligation  to  dispose  of 
the  fund  according  to  her  orders.  I  must  take  for  granted 
that  the  Court  in  Madeira  will  do  justice  as  well  as  the 
Court  here.  If  they  have  taken  the  matter  up,  I  am 
treading  on  unsafe  ground  if  I  assume  jurisdiction.  Camp- 
bell is  not  a  trustee ;  he  is  a  debtor.  If  I  could  find  that 
he  was  a  trustee,  the  principle  in  Hibberfs  case  {b)  might 
apply.  But  the  distinction  between  that  case  and  this  is, 
that  there  a  bill  might  have  been  filed  against  Hibbert. 
Here  the  party  is  a  mere  agent  of  an  administratrix,  who  is 
bound  by  the  law  of  Madeira  to  administer  the  laws  there, 

(a)  4  RuflB.  550.  {h)  AnU,  Vol.  1,  p.  265,  cited. 
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and  you  ask  the  Court  to  bind  up  that  part  of  the  fiind  ^840. 
which  is  here^  from  an  apprehension  that  you  will  not  get 
justice  there.  If  Campbell  thinks  himself  in  danger^  he 
must  take  his  own  proceedings.  I  cannot  grant  this  mo- 
tion^ more  especially  as  the  administratrix  is  under  orders 
from  the  Court  in  Madeira.  I  cannot  intercept  those 
orders. 

Motion  refused. 


SlOMAN  t;.  EeLLT.  May  16M, 

J.  HIS  was  a  bill  of  discovery  in  aid  of  the  plaintiff's  de-  The  forfeitim 
fence  to  an  action  at  law  brought   against  him  by  the  der  the  staL^s^* 
defendant^  on  certain  securities,  which  the  plaintiff  by  his  ^^qj^^'i^^I 
bill  alleged  to  have  been  given  for  money  lost  and  money  "^  ?^^7*  >■  not  a 

,      penalty  of  such 

lent  at  play.    The  defendant,  in  the  first  instance,  in  a  nature  aa  to 
answer  to  the  charges  in  the  bill,  simply  alleged  that  the  fr^^i^J^JIJJIJirr 
securities  were  given  for  monies  lent  (a).     This  answer  Jl^nJJ^JJJ^o^f 
being  held  insufficient,  he  put  in  a  further  answer,  alleging  the  security  on 

...  .  -I         i%  1       which  he  bring! 

to  the  same  effect,  but  msisting,  with  reference  to  the  hu  action  waa 
penalties  of  the  stat.  9  Ann.  c.  14,  that  he  was  not  bound  ""l^!"  "  *"' 
to  answer  whether  the  money  was  lent  at  play. 
To  this  answer  the  plaintiff  took  exceptions. 

Mr.  Simpkinson  and  Mr.  K.  Parker  for  the  plaintiff. 

Mr.  Stuart  and  Mr.  Terrell,  for  the  defendant. 

The  defendants  counsel  insisting  that  the  loss  of  the 
benefit  of  the  securities  under  the  first  section  of  the  sta- 
tute wa3  a  forfeiture,  on  the  ground  whereof  demurrers 
had  often  been  allowed  to  bills  of  discovery  like  the  pre- 
sent, even  though  the  time  for  proceeding  for  penalties  un- 

(a)  See  Ante,  VoL  3,  p.  673. 
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ISM.  ^  der  the  second  section  liad  eaqdred^  the  Lord  Cbi/rf  Baron, 
n&er  expressing  some  doubts  as  to  the  soundness  of  that 
propositionj  directed  them  to  search  for  authorities  on 
that  'point,  and  to  mention  the  case  again  on  a  future 
day. 

Mttff  28.  ^6  defendant's  counsel  now  cited  the  foUoinng  antho- 

rities :  Earl  of  Suffolk  y.  Green  (a),  where  Lord  Hardwicke 
BAjs,  "  So  far  as  this,  if  proved,  relates  to  the  loss  of  the 
debt,  so  far  it  may  be  called  a  penalty/'  his  Lordship  evi- 
dently contemplating  the  security  being  lost:  also  Smith  v. 
Read  (b),  which  was  the  case  of  a  bill  to  discover  whether 
the  party  under  whose  will  the  defendant  claimed  was  a 
papist,  and  where  Lord  Hardwicke  lays  it  down,  that  '^a 
person  shall  not  be  obliged  to  discover  what  will  subject 
him  to  a  penalty,  or  anything  in  the  nature  of  a  penalty;^ 
and  that,  ''under  the  rule  that  a  man  is  not  obliged  to 
accuse  himself  is  implied,  that  he  is  not  to  discover  a  dis- 
ability in  himself;  and  there  is  no  difference  between  a 
forfeiture  of  a  thing  vested,  and  a  disability  to  take  iu- 
fficted  as  a  penalty/'  They  also  referred  to  Chauncey  v. 
Tabourden  (c),  Boteler  v.  Allington  {d),  Honeywood  v.  Sel- 
win  (e).  Lord  Uxbridge  v.  Staveland  {jg),  (in  which  a  de- 
murrer was  allowed  to  a  bill  against  the  assignee  of  a  lease, 
to  discover  whether  it  had  been  assigned  without  a  license, 
the  plaintiff  not  waiving  the  forfeiture,)  and  Bullock  v 
Richardson  (A).  [The  Lord  Chief  Baron  referred  to  Talbot 
v.Sf»«/A(i)]. 

The  Loan  Chief  Babon. — The  case  is  this.  The  plain- 
tiff files  his  bin  against  the  defendant,  charging  him  with, 
having  obtained  monies  and  securities  from  the  plaintiff  in 

(a)  I  Atk.  450.  {e)  8  Atl.  276. 

(fr)IcL52&  {g)\  Yes.  sen.  56. 

(c)  2  Atk.  392.  (A)  11  Ves.  373. 

(d)  3  Atk.  453.  (t>  Ridgw.  Lapp  &  Sc.  36a 
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oertam  gambHng  tniisactioiis^  and  aUeging  tibeae  fiiets  as  ^  IMOl 
an  objeedon  to  the  defendant's  recovering  at  ktw  againal 
kun.  He  diarges  monies  lent  at  play,  and  monies  lost  at 
plaj.  If  tbe  money  was  lost  at  play^  the  defendant  is  sub- 
ject to  ft  penalty  under  the  statute*  To  avoid  the  penalftyj 
he  says  the  whole  of  ike  money  was  lent^  and  that  exehides 
the  question  of  money  lost;  so  that  there  is  no  exceptiou 
to  the  answer  on  that  ground.  Then,  if  the  whole  ques- 
tion  is  whether  the  money  was  lent  at  playj  it  is  dear  that 
he  is  not  witiiin  the  6th  section  of  the  statute  of  Anne 
where  winning  by  ill-practice,  or  winning  more  than  £10 
at  one  sittings  is  an  offence  made  liable  to  an  indietmentj 
and  that  he  cannot  be  deemed  either  an  actual  or  sleeping 
partner  with  the  winner*  A  man  who  lends  numey  fiwr 
the  purpose  of  gaming,  in  not  within  that  section,  unless 
he  also  portidpates  in  the  game. 

Tlien  ike  question  is,  whether  the  first  section  of  the 
act,  whidi  prohttnts  the  lending  and  makes  the  securities 
for  money  lent  at  play  void,  whether  that  section  gives 
the  defimdant  a  right  to  refuse  the  discovery  now  sought 
of  him,  in  order  to  give  him  a  right  to  recover  at  law. 
That  appears  to  me  to  depend  only  on  the  general  ques- 
tion, whether  a  man  who  brings  an  action  on  a  bcmd  <» 
bin  is  protected  ftom  giving  discoveiy  to  shew  whether 
the  consideration  for  that  security  is  such  as  to  render  it 
void.  I  am  at  a  loss  to  see  how  the  present  case  differs 
firom  that  where  an  action  is  brought,  and,  for  want  of  evi- 
dence, the  party  oomes  into  equity  for  a  diseovery.  The 
ease  which  comes  nearest  to  the  case  made  for  the  defend- 
ant, is  that  of  a  lease.  It  has  certainly  been  hdd  that  a 
party  is  not  bound  to  make  any  diseovery,  the  result  of 
which  would  be  a  forfeiture  of  his  lease.  But  this  is  not 
like  a  suit  brought  to  create  a  forfdture  of  a  lease,  or  di- 
rectly to  set  aside  a  lease.  The  forfeiture  here  is  only  a 
collateral  question.  The  question  is,  whether  without  any 
other  penal  consequences,  the  mere  iact  of  the  defendant 
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1840.  ^      not  being  able  to  recover  on  his  securities  at  law^  is  to  be 
a  protection  to  him  from  giving  the  discovery  now  asked. 
I  think  it  is  impossible  to  carry  the  protection  so  far.     It 
is  an  ordinary  case  to  file  a  bill  here^  to  find  out  the  consi- 
deration given  for  a  bill  of  exchange.    In  Lord  GlengaU  v. 
Edwards  {a)  this  was  done.     Lord  Glengall  said  the  bills 
belonged  to  the  defendant's  father^  and  that  the  defendant 
took  them  firom  his  father's  safe^  and  brought  the  action 
in  his  own  name.    Long  inquiries  were  made  in  the  bill, 
and  answers  were  given^  which  did,  before  a  jury  at  law, 
directly  turn  the  evidence.    It  was  the  result  of  the  de- 
fendant's own  answer.     So  again,  in  the  ordinaiy  case  of 
an  action  on  a  policy  of  insurance,  a  party  files  his  bill 
to  discover  matters  which  would  make  the  policy  void. 
Who  ever  heard  of  the  defendant  being  protected  firom  an- 
swering, on  the  ground  that  the  answer  would  disable  him 
from  recovering  at  law?    With  respect  to  the  cases  which 
have  been  cited,  that  of  the  Earl  of  Suffolk  v.  Green,  a  case 
of  usury,  is  a  mere  dictum.    I  thought  there  would  be  dif- 
ficulty in  finding  any  decision  on  this  head,  because  I 
knew  that  in  Lord  Chesterfield  y.  Janssen  {b),  where  the  au- 
thorities are  collected,  none  such  could  be  found.  Now  that 
case,  as  far  as  it  applies  to  the  present,  was  a  mere  dictum. 
The  decision  itself  is  not  applicable :   it  was  the  case  of  a 
bond  alleged  to  be  given  for  a  usurious  consideration,  and 
the  object  of  the  bill  was  to  perpetuate  evidence  which 
would  lay  a  ground  for  a  penalty  every  time  the  party  re- 
ceived interest;  and  Lord  Hardwicke  was  of  opinion  that 
a  demurrer  would  hold  to  a  bill  brought  for  that  purpose. 
Then  Smith  v.  Bead  was  a  bill  to  discover  whether  a  party 
under  whose  will  the  defendant  claimed  was  not  a  papist 
when  the  purchase  was  made.    Now,  no  one  can  doubt 
that  the  statutes  disabling  papists,  (which,  thank  God!  are 
now  repealed),  were  highly  penal  statutes,  and  therefore 

(a)  Ante,  Vol.  2,  p.  125.  (6)  1  Atk.  301. 
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the  party  in  that  case  was  prohibited  from  discovery.  ^  1840. 
The  case  of  Chaimcey  v.  Tabourden,  and  the  other  cases 
whidi  have  been  cited,  involved  questions  of  direct  for- 
feiture. In  Boider  v.  AUington  it  was  held,  that  a  man 
was  not  bound  to  discover  whether  having  accepted 
one  living  above  the  value  of  £8  a-year  in  the  King's 
books,  he  had  afterwards  accepted  two  other  livings  un- 
der that  value,  because,  by  the  statute  law,  such  an 
acceptance  was  an  avoidance  of  the  first  living.  Now, 
that  was  a  direct  forfeiture.  Then,  there  is  the  case  in- 
volving the  forfeiture  of  a  seat  in  Parliament.  Surely  the 
being  incapacitated  to  sit,  and  the  payment  of  £500,  is  a 
very  high  penalty,  which  a  person  is  not  bound  to  subject 
himself  to  by  answering  a  bill  of  discovery.  Upon  these 
grounds,  it  appears  to  me  that  these  cases  are  distinguish- 
able ftoxcL  the  present. 

Exception  allowed. 


TOPLIS  t?.  VONDBR   HeYBE. 
jj^  May  28M. 

J.  HE  bill  alleged  that  James  Toplis,  being  of  sound  Testator  devit- 

and  disposing  mind,  made  his  will,  whereby  he  gave  his  to  hXi^vtxhtot 

copyhold  and  freehold  land  at  Sydenham  to  his  dear  wife  jjfSndeMo  Uie 

Mary  Jackson  Toplis,  the  plaintiff,  for  life,  with  remainder  to  »"««  ©f  *  fo'- 

iner  niAirisffe. 

his  daughter  Charlotte  Ann,  the  wife  of  John  Yonder  Hegavespeci- 
Heyde,  for  life,  with  remainder  to  the  testator's  son-in-law  ^u  ^e)  Mid 
John  Yonder  Heyde,for  life,  with  remainder  to  the  testa-  ""^5  ^^^  '"- 

•^      '  '  ctttnz,  together 

tor's  grandson,  John  James  Yonder  Heyde,  for  life,  with  with  A.  and  b. 

The  real  es- 
tate being  mort- 
gaged, the  fpecific  legacies,  in  default  ofgeneral  personalty,  were  sold,  to  pay  off  the  mortgage, 
and  the  mortgaged  premises  were  assigned  to  a  trustee  to  attend  the  inheritance,  the  wife  ap» 
parently  consenting : — Held,  that  the  wife  without  making  out  a  ease  of  fkaud,  misrepresenta- 
tion, or  ignorance  of  facts,  could  not  afterwards  establish  a  lien  on  the  mortgaged  estate  to  the 
cztent  of  the  monies  produced  by  the  sale  of  the  specific  legacies. 

Where  a  second  wife  takes  large  benefits  under  her  husband's  will,  and  pays  off  a  mortgage 
on  lands  devised  by  the  husband  to  her  for  life,  with  remainder  to  the  issue  of  the  former  marriage, 
and  by  her  consent  the  mortgage  term  is  assigned  to  attend  the  inheritance,  this  payment  is  primd 
fade  a  gift  to  the  remaindermen,  and  the  wife  cannot  afterwards  set  aside  the  gift,  except  on 
Che  ground  of  fraud,  or  mistake  in  fact. 
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remaindear  to  tibe  fibrst  aaxd  otiier  mmn  of  his  said  grandaon 
tueoessivdj  in  tail  male,  with  remaiiLder  to  tbe  first  aon 
of  the  Baid  Charlotte  Ann  Yonder  Hejrde  th^eafter  to  be 
bom  in  the  teatator's  lifetime  for  Itfe,  with  remainder  to 
the  first  and  other  aons  of  such  first  son  soocesaiTely  in 
tail  male,  with  similar  limitations  in  remainder  to  the 
second,  third,  &c.  sons  of  Charlotsbe  Ann  Yonder  Hejde 
bom  in  the  testator^s  lifetime  and  their  iasne,  vith  re* 
mainder  to  the  first  and  other  sons  of  C.  A*  Yonder 
Heyde  bom  after  the  testator's  death  sncoessiTely  in  tail 
male,  with  remainders  .mot.  And  the  testator  gave  d6200 
to  his  said  dear  wife,  to  be  paid  her  immediately  after  his 
deatJi.  And  he  gaye  all  his  household  furniture,  monqr 
in  the  house,  securities,  plate,  jewels,  china,  linen,  bo<^i^ 
&c.,  &c^  nnto  his  aaid  dear  wife,  for  her  own  absolute  uae 
and  benefit.  And  he  also  gave  all  his  leasehold  premises 
in  the  borough  of  Sonthwark,  wherein  he  carried  on  lus 
business  of  tobacconist  with  his  partner  Pell,  together  with 
his  share  and  interest  in  the  stock  in  trade,  fixtures,  &c., 
with  the  good- will  of  the  said  trade,  and  all  the  book-debts 
due  and  owing  to  him  at  his  decease,  unto  his  said  dear 
wife,  for  her  absolute  use  and  benefit.  And  he  gave  and 
devised  all  the  residue  of  his  real  estate  to  his  said  dear 
wife  lor  her  life^  with  remainder  to  his  said  daughter  in 
fee.  And  he  bequeathed  all  the  residue  of  his  personal 
effects  to  his  said  dear  wife,  and  James  Peachy,  and  Wilr 
Uam  ThmnaSj  and  the  survivors,  &c.,  upon  trusty  to  col- 
lect^ &c.,  and  invest  in  the  fimds^  &c.,  and  pay  the  divi- 
dends and  interest  to  his  said  dear  wife  for  her  life;  and 
after  her  decease,  upon  trust,  to  transfer  the  said  fund  to 
his  said  daughter  absolutely.  And  the  testator  nomi- 
nated his  wife  and  Peachey  and  Thomas,  executors  of  his 
win. 

The  bill  then  alleged,  that  the  testator  died  on  the 
S8rd  March,  1884,  without  having  revoked  or  altered  his 
will,  leaving  the  several  parties  named  in  the  will  surviv- 
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ing  Urn;  tint  the  plaintiff,  and  Feachey  and  Thomaa,  ^l<40>^ 
proTed  tiie  will,  but  that  Peadiej  and  Thomas,  or  one  of 
them,  took  upon  themselves  or  himsdf  the  principal  manage- 
ment  of  the  affairs  of  the  testator;  and  the  plaintiff,  being 
▼holly  nnacqnainted  irith  matters  of  that  natinre,  had 
taken  no  part  therein,  save  and  except  in  joining  in  tiie 
probate,  and  doing  certain  acts  for  the  sake  of  confermiiy, 
under  the  direction  and  advice  of  Thomas. 

Hiat  the  property  Et  Sydenham  iras,  at  the  date  of  the 
will,  in  mortgage  to  three  persons  for  a  term  of  1000  years, 
to  secnre  i61095,  which  mortgage  was  due  at  tiie  testator's 
death ;  that,  upon  the  death  of  the  testator,  Peadiey  and 
Thomas  took  possession  of  his  personalty  to  an  amount 
modi  more  than  sufficient  to  pay  the  testat^nr's  debts  ex- 
cqit  die  mortgage  debt,  and  that  sucb  debts  were  folly 
paid  and  satisfied  by  Peadiey  and  Thomas  out  of  the  resi- 
dumry  personal  estate  not  specifically  bequeathed,  the  plains* 
tiff  having  joined  only  in  such  acts  as  were  necessary  fixr 
eonfiormity,  under  the  advice  and  direction  of  Thomas. 

That  shortly  after  the  testator's  death  the  mortgagees 
called  in  their  mortgage^money,  and  that  Peachey  and 
Gliomas,  alleging  that  only  a  trifling  balance  was  left  of 
the  renduary  personal  estate  not  specifically  bequeathed, 
aold  tlie  testator's  leasehold  premises  at  Southwark,  toge- 
ther with  his  share  of  the  stock  in  trade,  fixtures,  and 
good-wiU,  and  the  book-debts  due  and  owing  to  him  at 
the  time  of  his  decease,  the  plaintiff  joining  in  such  sale 
tor  the  sake  of  conformity  as  aforesaid,  and  thereout  dis- 
charged the  mortgage  debt  and  interest,  amounting  to 
£1128. 

That  upon  paying  off  the  said  mortgage,  an  indenture 
of  assignment,  dated  the  29th  October,  1884,  was  made 
and  executed  by  and  between  the  mortgagees  of  the  first 
part,  the  plaintiff  and  Peachey  and  Thomas,  of  the  second 
part,  and  William  Knott  of  the  third  part;  whereby,  in 
consideration  of  the  sum  so  paid  to  the  mortgagees  in  dis- 
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IMP.  ^  charge  of  their  principal  and  interest^  the  mortgagees 
assigned  to  Knotty  his  executors^  &c.^  the  said  mortgaged 
premises  for  the  residue  of  the  said  term^  in  trust  for  the 
persons  entitled  to  the  freehold  and  reversion  of  the  said 
premises^  and  to  attend  the  inheritance. 

That  in  consequence  of  the  property  of  the  testator  spe- 
cifically bequeathed  to  the  plaintiff  as  aforesaid^  being  ap- 
plied in  payment  of  the  said  mortgage^  instead  of  the  same 
being  satisfied  out  of  the  property  charged  therewith,  as 
the  plaintiff  was  advised  and  submitted  ought  to  have  been 
the  case,  the  plaintiff  had  been  put  to  great  inconvenience 
and  embarrassment  and  had  been  obliged  to  raise  £400 
by  mortgage  of  her  interest  under  the  will;  that  she  had 
frequently  applied  to  Peachey  and  Thomas  for  repayment 
of  the  said  sum  of  £1123,  but  that  they  had  refused,  &c. 

The  bill  which  was  filed  against  Mr.  &  Mrs.  Yonder 
Heyde,  their  infant  son  Leopold  Yonder  Heyde,  the  execu- 
trix, Peachey  and  Thomas,  and  other  parties,  prayed  an  ac- 
count of  the  personal  estate  not  specifically  bequeathed,  and 
for  payment  thereout  to  the  plaintiff  of  the  said  sumof£1123 
with  interest  at  5L  per  cent,  per  annum;  and  if  such  personal 
estate  should  be  found  insufficient  for  that  purpose,  that 
the  deficiency  might  be  made  up  by  sale  or  mortgage  of 
the  premises  comprised  in  the  before-mentioned  mort- 
gage. 

The  defendants,  the  Yonder  Heydes,  by  their  answer, 
made  the  following  case,  which  was  in  a  great  measure  con- 
firmed by  evidence,  or  by  admission  in  the  plaintiff^s  bill, 
though  there  was  no  positive  evidence  as  to  the  compro- 
mise : — ^That  on  the  8th  March,  1834,  the  plaintiff,  who 
was  an  entire  stranger  to  the  defendants,  married  the  testa- 
tor, who  was  then  in  a  very  bad  state  of  health;  that  after  the 
marriage  he  got  worse;  that  during  lus  illness,  the  defend- 
ant, Mrs.  Yonder  Heyde,  was  prevented  by  the  pl^ntiff 
and  the  defendant  Thomas  from  seeing  her  father  till  he 
became  insensible;  and  that  on  the  23rd  of  the  same 
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month  he  died.  That  the  will  dated  the  21st  of  the  same 
month,  which  was  prepared  by  Thomas,  was  signed  by  the 
testator,  if  at  all,  when  he  could  scarcely  write,  and  when 
he  was  not  fully  competent  to  make  a  will;  but  that  it  was 
represented  to  the  defendants,  and  they  believed,  that  they 
were  to  have  the  freehold  estate  clear  for  themselves  and 
their  family  after  the  plaintiff's  death,  and  that  the  estate 
at  Sydenham  was  to  be  discharged  from  the  mortgage  out 
of  the  personal  estate  of  the  testator;  that  they  were  there- 
by induced  to  acquiesce  in  the  will  so  made  being  proved, 
not  considering  it  worth  while  to  enter  into  a  long  and  ex- 
pensive litigation,  if  the  estate  at  Sydenham  was  to  go  un- 
encumbered; and  that  they  allowed  the  plaintiff  to  take 
the  benefit  of  the  alleged  devise  and  bequests  in  her  fa- 
vour, only  upon  the  agreement  and  understanding  that  she 
should  pay  out  of  the  personal  estate,  including  the  pro- 
perty so  alleged  to  have  been  specifically  bequeathed  to  her, 
the  principal  and  interest  due  on  the  mortgage;  and  that 
the  plaintiff  accordingly,  under  such  circumstance,  paid  and 
dischax^ed  such  mortgage. 

It  appeared  that  the  testator  made  a  will  in  1827,  from 
which  the  present  had  been  partly  copied,  containing  the 
same  limitations  in  favour  of  the  children  of  Mrs.  Yonder 
Heyde  as  the  present  will.  At  that  time  Mrs.  Vpjider 
Heyde  had  no  children,  which  was  the  reason  for  the 
limitation  in  favour  of  her  unborn  children :  but  the  effect 
of  that  limitation  in  the  present  will  was  to  exclude  two 
children  who  had  been  bom  between  the  dates  of  the  two 
wills.  No  child  was  bom  between  the  date  of  the  second 
will  and  the  testator^s  death. 

The  plaintiff  entered  into  evidence,  to  shew  that  the 
testator  was  competent  to  make  the  will  of  the  21st  of 
March,  1834,  and  that  it  was  duly  made  by  him ;  but  she 
did  not  attempt  to  prove  by  witnesses  that  she  had  acted 
in  relation  to  the  testator's  estate  in  ignorance  of  her 
rights;  though  one  of  her  witnesses  stated  his  belief,  that 
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she  di^  not  sign  the  deed  of  assignment  of  the  29th  of 
October,  1884. 

Mr.  Simpkinsiim,  and  Mr.  Dixm,  for  the  plaintiff,  con-' 
tended  that  there  was  iito  evidence  of  tmy  sneh  arran^- 
ment  as  that  which  had  been  suggested  by  the  defendants; 
and  that,  as  it  was  not  proved  that  the  plaintiff  had  exe- 
ettted  the  assignment  of  the  29th  of  October,  1834;  it 
mnst  be  taken,  under  the  circumstances,  that  she  acted  in 
ignorance  of  her  rights*.  It  was  clear  that  Peachey  and 
Thomas  Were  the  acting  executors  under  the  wilL  The 
nlortgaged  estate  ought  to  bear  its  own  burden :  Irvin  v. 
JromMmger  («),  Cox.  P.  W.  Vol.  1,  p.  6i9,  n.  (1). 

Mr.  Swanntony  and  Mr.  James  RiMeU,  edntrh. — ^Accord- 
ing to  the  plaintiff's  own  statement  in  the  bill,  she  ete- 
euted  the  deed  of  assignment;  and  it  is  clear  from  &e 
other  circumstances  of  the  case,  that  lAe  acted  in  the 
testator's  concerns,  and  understood  her  rights.  At  all 
events,  she  has  given  no  evidence  to  the  contrary.  Con- 
sidering the  date  of  her  marriage,  and  the  circumstances 
under  which  the  second  win  was  made,  it  is  pretty  obvious, 
even  without  express  evidence  to  that  effect,  that  she 
entered  into  the  compromise  suggested  in  the  answer  of 
the  Yonder  Heydes.  Slight  circumstances  are  sufficient 
to  shew,  that  by  payment  of  this  money  she  intended  to 
discharge  the  estate :  Janes  v.  Morgan  {b).  She  cannot 
come  here  to  impeach  this  transaction  except  for  fraud: 
St.  Paul  V.  Dudley  (c).  Irvin  v.  Ironmonger  involved  a 
variety  of  circumstances  which  do  not  occur  in  this  case. 

Mr.  James  Parker^  Mr.  Williams,  and  Mr.  /.  H.  Palmer, 
appealed  tut  oMier  parties.' 


(a)  2  Rtus.  &  M.54].  {h)  1  Bro.  C.  C.  218. 

(c)  15  Ves.  ler. 
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Mr.  Smphn9(M,  in  reply. 

The  Lord  Chief  Babok. — ^It  appears  to  me,  that  it  is 
not  every  case  of  a  voluntary  surrender  of  the  rights  of 
a  party,  that  wiB  entitle  that  party  afterwards  in  a  Court 
of  Equity  to  claim  to  be  released  from  the  obligation  or 
the  gifts  which  he  has  made.  The  general  rule  of  law  is, 
that  a  j^arty  who  psfys  money  with  the  fuU  knowledge  of 
an  fiusts,  cannot  have  the  transaction  undone  or  defeated 
by  reason  of  his  ignorance  of  the  law.  So  in  equity, 
although  a  party  who  is  imposed  upon  by  a  fraudulent 
statement  of  what  the  law  or  fact  is,  if  he  does  anything 
in  ignorance  of  it,  may  have  relief;  yet  if  he,  with  full 
knowledge  of  all  the  facts  upon  which  his  rights  depend, 
chooses  to  act — ^to  pay  money,  or  to  release  money — ^no 
fitnid  being  suggested,  no  attempt  made  to  overreach  him, 
and  no  deception  of  any  sort,  and  comes  afterwards  into 
a  Court  of  Equity  for  refief,  he  cannot  on  such  grounds 
alone  make  out  his  case;  he  must  add  to  the  injury 
which  he  is  supposed  to  sustain,  some  imputation  of  fraud, 
practised  upon  him  by  the  party  against  whom  he  seeks 
relief.  I  believe  that  is  the  general  rule;  for  you  cannot 
sny,  that  a  man  who  perfectly  knows  the  state  of  his 
accounts,  or  has  the  means  of  a  perfect  knowledge  of 
them,  can  afterwards  set  aside  a  transaction  founded  on 
those  accounts,  by  alleging  ignorance  of  the  law.  It  is,  I 
believe,  an  invariable  maxim,  that  a  party  so  situated  can- 
not afterwards  come  into  equity.  He  may  have  a  disin- 
clination to  inquire  into  the  law;  he  may  wish  to  act 
without  reference  to  legal  rights,  by  judging  for  himself 
upon  the  state  of  Sacts ;  but  if  he  chooses  to  pledge  him- 
self, or  to  release  without  further  inquiry,  nobody  having 
deceived  him,  nobody  having  betrayed  him,  can  he  seek 
relief  from  those  acts  when  he  had  the  full  power  of  in- 
formation at  the  time?  But  if  he  could  do  so,  ought  he 
not  to  assign  some  reason  why  he  does  so  ? 
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Now  tlii8  ia  the  case  of  a  lady  coining  to  be  relieved  from 
the  effect  of  a  deed,  by  which  an  estate  which  had  been  in 
mortgage  was  conveyed  to  a  trustee  fireed  from  that  incnm- 
brance  which  she  now  seeks  to  impose  upon  it.  It  appears 
that  in  the  year  1834,  every  fact  was  known  to  her.  She 
was  the  co-executrix  of  her  husband.  She  acted  with  the 
co-executors  who  proved  the  will;  she  does  not  allege  that 
they  misrepresented  the  state  of  her  rights;  she  does  not 
state  that  she  was  ignorant  of  them ;  the  whole  foundation  of 
her  equity  is,  that  she  acted  with  Mr.  Thomas's  advice. 
Well,  then,  did  he  tell  her  that  she  had  aright  to  be  recom- 
pensed from  the  real  estate  if  she  paid  the  mortgage  debt? 
She  does  not  say  whether  he  did  or  not.  Does  she  say 
when  she  made  the  discovery  ?  She  does  not  state  that. 
She  does  not  state  that  any  new  light  came  upon  her;  she 
does  not  state  for  the  purpose  of  seeking  relief,  that  at  the 
very  moment  when  she  concurred  in  the  act  of  Mr. 
Thomas,  in  paying  the  money,  and  directing  the  deed  to 
be  executed,  to  which  she  meant  to  be  a  party,  and  to 
which  she  was  a  party — she  does  not  state  that  at  that 
very  moment  she  was  not  fully  acquainted  with  all  the 
facts,  and  all  the  law  of  the  case  upon  which  her  right  was 
founded.  Why  did  she  not  direct  the  mortgage  to  be 
transferred  to  a  trustee  for  her  benefit?  She  has  not 
done  so. 

Now  let  me  simplify  this  case,  and  put  aside  the  circum- 
stances which  are  relied  upon  on  the  one  side,  and  contro- 
verted on  the  other,  on  the  suggestion  of  a  possible  compro- 
mise between  the  parties.  Put  all  that  aside.  Suppose  a 
man  dies  possessed  of  real  and  personal  estate,  and  that 
the  real  estate  is  subject  to  a  mortgage,  and  that  he  makes 
a  will,  leaving  that  real  estate  to  his  wife  for  life,  and  after 
her  death  to  another  person  in  remainder,  his  son  for  in- 
stance, and  the  wife  has  a  separate  fortune  of  her  own ;  that 
she  employs  a  solicitor,  and  in  concurrence  with  her  hus- 
band's executor,  she  being  an  executrix  pays  off  that  mort- 
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gage  out  of  her  own  money^  and  has  a  deed  made,  thongli 
she  does  not  execute  it,  by  which  the  property  is  assigned 
to  attend  the  inheritance;  and  she  comes  afterwards  into  a 
Conrt  of  Equity  and  prays  to  be  relieved  from  that  deed,  and 
to  compel  the  trustee  to  hold  it  for  her  benefit :  can  she  be 
allowed  to  do  that  without  laying  before  the  Court  some 
ground  to  shew  that  she  has  been  deceived  and  misled,  and 
was  ignorant  of  fact  or  law?  The  answer  would  be, ''  You 
are  tbe  wife  of  the  testator;  he  has  provided  for  you, 
with  remainder  to  a  son  of  a  former  marriage.  What  is 
there  more  pertinent  than  to  suppose  that  you,  for  the  pur- 
pose of  having  the  rents  and  profits  for  life,  were  willing 
to  pay  off  the  mortgage  out  of  your  own  separate  fortune; 
and  that  having  done  that,  you  are  willing  that  your  hus- 
band's son  should  be  the  party  to  whom  you  made  the 
gift  of  the  money:  can  you  come  here  afterwards  and 
say  I  will  set  aside  the  gift — ^it  was  no  gift?''  Why  these 
circumstances  would  be  an  answer  to  her  case,  unless  there 
was  any  firaud  or  misrepresentation* 

But  the  present  case  is  much  stronger.  To  say  nothing 
of  the  answers,  the  plaintiff's  husband  died  on  the  23rd 
of  March,  having  made  a  will  on  the  31st;  she  was  mar- 
ried to  him  on  the  8th.  It  is  quite  clear  that  this  will 
was  a  repetition  of  some  former  will;  because,  at  the  time 
this  will  was  made,  two  grandsons  were  bom,  and  the  will 
though  it  gives  the  estate  in  the  first  instance  to  the  eldest 
of  his  grandsons,  only  gives  the  remainder,  when  his  issue  is 
exhausted,  to  the  grandsons  that  are  bom  thereafter ;  so 
that  those  bom  before  are  excluded.  I  mention  this  to 
shew  that  this  was  not  the  will  which  the  testator  meant 
to  leave  a  month  after  his  marriage.  It  is  a  circumstance 
combined  with  other  circumstances  which  would  amount  to 
evidence  of  the  compromise  suggested  by  the  answer. 
How  then  can  I  direct  the  master  to  inquire  into  these 
facts,  or  to  inquire  whether  she  was  acquainted  with  the 
fact  of  her  husband's  will  at  the  time  she  proved  it,  or 
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-vrlieii  die  made  this  sale  with  the  conciineace  of  his  exe- 
cutors, or  whether  she  was  imposed  upon  hy  any  represen- 
tations? She  does  not  lay  a  case  for  this  by  the  bill.  It 
appears  to  me  she  has  made  out  much  too  naked  a  case  to 
warrant  an  inquiry  into  such  facts,  and  that  divested  ci 
such  facts,  there  is  nothing  in  heir  case  to  release  her  from 
what  appears  to  me  to  be  a  voluntary  relinquishment  of 
her  own  right.  I  do  not  mean  to  say  that  if  she  had 
proved  any  facts  of  that  sort,  I  should  not  have  decided 
that  she  had  a  right  to  stand  in  the  place  ol  the  mort- 
gagee, her  specific  legacy  being  applied  to  pay  that  mort- 
gage debt,  nor  should  I  say  that  the  book  debts  did  not 
pass  to  her ;  but  it  appears  to  me  that  she  has  not  dis- 
closed a  sufficient  ground  to  enable  her  to  maintain  tibia 
bill,  and  that  it  must  be  dismissed  with  coats. 


The  plaintiff's  counsel  then  applied  that  the  bill  mighit 
be  dismissed  without  prejudice  to  the  plaintiff's  fOing  a 
new  bilL    After  some  discussion  this  was  allowed. 

Decree  aqcordinf^y. 


June  6lh, 

Mortgagee  of 
the  share  of 
one  tenant  in 
common  of  a 
mine,  may 
maintain  a 
bill  for  an  ac- 
count against 
the  mortgagor 
and  the  co-te- 
nants in  com- 
mon. 

On  a  bill  for 
an  account  of 
the  dealings 
and  transactions 
concern. 


Bentlet  V.  Bates. 

The  bill  stated,  that  in  August,  1821,  Sir  Henry  Ibbot- 
son  granted  a  lease  of  certain  collieries  to  four  persons  of 
the  name  of  Lascelles,  for  the  term  of  thirty-one  years, 
for  the  purpose  of  working  the  same  in  equal  shares  for 
their  mutual  benefit.  That  under  and  by  virtue  of  this 
demise  the  lessees  entered  and  commenced  working  the 
collieries  in  the  shares  before  mentioned  and  for  their 
mutual  benefit.    That  they  afterwards  assigned  their  re- 

of  a  mining  partnership,  it  is  not  necessary  to  pray  for  a  dissolution  of  the 


vfeejdYB  shares  to  diflSeresLtpeEsooB,  and  ithat  oxxe  of  liiemj  ^I640. 
^oaepti  Lascdies,  assigned  1^  share  to  Isaac  and  ThoipoLfi^ 
^uxlt.  That  the  jjtfyignn^ent  hj  the  Xi^scelles  wf^  iC;uped 
into  jezecntion  hy  ineans  of  a  deied  of  airaneejpeo>t,  wj^h 
omtained  rules  and  rqg^ulatipns  as  to  the  manner  in  jviiidbL 
tibe  QoUieries  wece  t^  be  work,ed  by  the  assignee?.  Thai; 
after  ib^  ex^ntion  pf  this  Jififsd  TjbLomas  Qnjnt  died,  an4 
Isaac  pnrchased  his  share,  .which  was  duly  assign^ed  fx) 
hm,  and  that  by  this  meaiis  Isaac  bec^nae  entitled  to  .twQ- 
ei^hth  pacts  of  the  concern.  That  in  August,  .188[3;  :Isfu^ 
Hunt  applied  ;to  Timothy  Bentley  tp  IM  him  i^^lOOO  on 
the  secnrity  of  his  sAtfuce  a^d  f nte^e^  in  t^fyd  deqiised 
ooUiezies;  that  the  mo^ey  was  lent^  and  that  jHuoit  i^e- 
cuted  to  BentJ^  an  in4c?cM^iu6>  4^cd  t^  17th  of  Au|^t> 
X823,  whpf^hj,  after  reciting  ^the  ^dentiju:e  of  arrangejment, 
and  reciting  another  n^i«tg9tge  for  £500,  which  Bentley 
had  ag];ee4  to  p^y  ^,  Hunt,  iju  confdderation  of  the  sujp 
c^  £2^00  ao  k^it  to  jbdm,  fijnd  of  ib^  paymeixt  of  the  d65QQ 
mortgage,  assigned  to  Bentley,  his  executors,  &c.,  all  that 
his  one-fourth  share  of  and  in  the  collieries  demised  by 
Sir  Qeniy  Ibbotson,  by  the  indenture  of  August,  1821, 
to  h^id  tbe  same  to  Bwtley,  his  executois,  ,&c.,  p^^ljiject  t9 
a  proviso  for  redemption  on  pftyment  by  Isaac  I^un;t,  his 
heiza,  &c.,  of  tl^  sum  of  iE25Q0,  on  the  /t]^  of  Fel^ruary 
then  next.  T^  ^t  tJbe  tinjie  g{  the  execution  of  t^  ia- 
dentfure,  ti^  oth^  shares  wcpre  ppssei^ed  by  a  yazpiety  of 
persons,  and  that  various  devolutions  of  those  sharep  tpok 
pllkoe,  n^der  which  the  dcfej^dant  J^ajtes  bec^une  the  prin- 
cipal owner,  and  that  he  likewise  became  the  pijjncipaj 
manager.  That  in  1826,  the  only  persons  concerned  in 
the  trade  were  {9f^  j^^un^  Aa4  the  defendant  S^tes,  the 
slikfffe  of  Isaac  Hmpkt  being  'Sjvtbj^  to  ithe  befpjre-meij^tipned 
fflortgf|ge  to  SeiiiUey .  Ti^t  in  Deqe^ber,  1826,  Hmt  jwaa 
arrested,  and  by  arrangeapaent  with  Bates  Wf^  .excluded 
^m  ^the  managexoent  of  the  copcem  without  the  ^auction 
or  ooncnrremce  qi  Bm^,  m^  that  since  that  f&^i^ 
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1840^  Bates  had  been  the  principal  manager.  That  Hunt  died 
in  1830^  having  made  the  defendants  Anderson  and  Colls 
his  executors^  who  proved  the  will  and  became  entitled  to 
Hunt's  share^  subject  to  Bentley's  mortgage.  That  Bent- 
ley  had  died  and  appointed  the  plaintiffs  his  executors. 
That  under  the  management  of  the  defendant  Bates  the 
collieries  had  become  unprodnctive,  as  far  as  the  plaintiffs 
were  concerned^  and  that  the  whole  of  the  principal  sum 
due  on  the  mortgage^  with  a  considerable  arrear  of  interest, 
remained  unpaid.  That  large  quantities  of  coal  had  been 
got  from  the  property,  and  great  profits  made,  and  that 
the  plaintiff  had  applied  to  Bates  for  an  account,  but  that 
none  had  been  rendered  and  no  money  paid.  That  though 
some  accounts  had  been  pretended  to  be  rendered  they 
were  imperfect  and  evasive.  That  the  defendants,  the  exe- 
cutors of  Hunt,  were  desirous  of  having  the  accounts  set- 
tled and  adjusted,  but  had  declined  to  join  in  the  suit. 
That  Bates  had  in  his  possession  all  books,  &c.,  relating  to 
the  partnership  concern. 

The  bill  prayed  for  an  account  of  all  the  dealings  and 
transactions  relating  to  the  collieries  since  the  defendant 
Bates  had  been  manager,  and  also  for  an  account  of  his  re- 
ceipts and  payments,  and  that  the  clear  balance  might  be 
ascertained  and  paid;  for  the  removal  of  Bates,  and  for  the 
appointment  of  some  proper  person  as  manager,  and  for 
an  injunction  to  restrain  him  from  interfering  in  the 
concern. 

To  this  bill  the  defendant  Bates  demurred  generally  for 
want  of  equity. 

Mr.  Ehnsley,  for  the  demurrer. — ^This  bill,  which  is  filed 
by  the  plaintiffs  solely  in  the  character  of  mortgagees 
of  Hunt's  share  of  the  partnership,  asks  for  a  general 
account  of  the  partnership  concerns;  but  no  such  account 
can  be  taken  at  the  instance  of  mere  mortgagees  of  a  share. 
These  plaintiffs  do  not  claim  under  Bates,  but  solely  and 
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exclnsiTely  under  Isaac  Hunt.  It  is  not  stated  that  Hunt's  ^^840. 
share  was  so  assigned  to  them  as  to  make  them  tenants  in 
common  with  Bates^  but  only  that  they  are  mortgagees. 
As  mortgagees^  they  have  no  remedies^  but  such  as  their 
contract  gives  them.  A  mortgagee  may  bring  ejectment, 
foreclose,  or  sue  on  his  covenant;  but  if,  in  addition  to 
that,  he  can  come  for  partnership  accounts,  the  result  will 
be,  that  a  new  partner  may  be  introduced  into  the  partner- 
ship against  the  will  of  the  other  partner.  A  mortgagee  of 
a  partnership  share  is  in  the  situation  of  a  subpartner,  who 
clearly  cannot  come  here  for  a  general  account  of  the  part- 
nership dealings,  though  he  may  have  an  account  as  against 
the  particular  partner  with  whom  he  dealt :  Sir  Charles 
Baymond's  Case  (a).  Brown  v.  De  Tasiet  [b).  [The  Ijyrd 
Chief  Baron. — Suppose  one  of  two  lessees  of  a  mine  conveys 
half  his  share  to  another  person,  is  not  that  other  person 
interested  in  the  subject-matter  of  the  general  partnership? 
A  case  of  that  sort  differs  firom  that  of  an  ordinary  mer- 
cantile partnership.]  This  bill  treats  the  partnership  as 
one  of  trade,  and  states  the  lessees  to  be  traders ;  but,  at 
all  events,  in  the  case  put  by  your  lordship,  the  assignment 
is  absolute,  and  that  would  make  the  assignee  and  the  other 
lessees  tenants  in  common,  because  the  whole  interest  is 
then  taken  out  of  the  assignor.  But  a  mortgagee  of  a 
share  is  not  tenant  in  common  with  the  other  shareholders, 
at  least  not  in  equity.  No  interest  passes  in  equity  to  the 
mortgagee,  except  by  way  of  security.  Besides,  it  is  ex- 
pressly alleged  by  the  bill,  that  in  1826,  Hunt  and  Bates 
were  the  only  parties  interested  in  the  trade. 

Again,  this  bill  is  objectionable  in  point  of  form.  It 
certainly  has  been  held,  that  a  creditor  may  file  a  bill 
against  the  surviving  partner,  and  the  executors  of  a 
deceased  debtor,  without  charging  collusion:  Bowsher 
V.  fFaikins  (c).  Cropper  v.  Knapman  (rf).  But  to  raise  that 

(a)  2  Rom,  255.  (c)  1  Ruas.  &  M.  277. 

(6)  Jacob,  284.  (d)  AnU,  Vol.  2,  p.  338. 
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1S40.^  f^xdty  a  suit  must  ^e  framed  fi^r  tiliat  purpose.  The  Qqw^ 
cannot  take  the  administration  of  the  debtor^s  estate  par- 
tia%.  The  bill  does  not  ask  tl^it  his  assets  shaft  be  collected 
a^d  his  debts  paid^  but  simply  an  inquiiy  into  the  partner- 
ship dealings  aaad  transactions.  But  in  all  the  cases  whei^ 
a.creditor  has  been  allowed  fy}  &e  a  biU^  it  has  .been  where 
^  geneirall  admmistration  h^ss  been  sought.  .[The  Lord 
.Chief  Barqn.^-^^ere  is  a  difference  betwe^oi  a  creditor  g^ 
nerally  and  j^  creditor  of  a  specific  fpnd.  H^nt  could  have 
ha4 1¥>  repiedy  except  in  a  Cou;rt  pf  Equity.]  It  may  b^ 
Sfdd^  certainly^  that  the  defendant  wfus  deal;t  witti  ^  a  part- 
ner^ and  th^  he  rendered  accavnts.  But  the  rendenng 
insufficient  accounts^  ;as  thiC  jbill  .changes  him  wit^  having 
done^  wiil  not  mak»e  him  a  partner,  fie^des^  unless  the 
bill  seeks  a  dissolution  of  ;the  partnership^  it  is  dei^umble: 
fj09combe  t.  flussell  (a).  JjThe  Lord  Chief  Barm.-^JIbBa^ 
wcfi  Qther  (Cases  upon  that  point.] 

'Mx,^k]Sipkin8a^  find  Mr.  Kenyan  Parker  for  the  bill. — ^Ihis 
is  a  swple  ca^e  of  a  biXl  filed  by  the  ^representatives  of  a  moitr 
g^gee.of  a  share  of  a  colliery^  against  the  managing  copaitner 
<»rc(M;enaiQ^t  in  common,  calling  upw  him  to  account  by  rea- 
son df.tibe  defendant's  gross  mismanagement,  and  for  the 
appoi^rtment  of  a  ^receiver.  First,  the  defendanjt  says,  that 
jB[unt,mgLder  whom  the  plaintiffs  clai9i,hs4  no  right  to  assign 
his  ioteii^at  absolutely,  or  if  he  ha4,  that  he  had  no  xig^  tp 
mortgage  it.  Hesay8,itwasatradejaadthatonepartn€pri» 
trade  l^ts  no  right  to  assign  to  a  tjb^  person  so  astoniake 
him  a  partner,  lliat  does  not  apply  to  an  interest  in  l|md 
o^  a  colliery,  where  persons  have  ft  mut;ual  interest  isa  the 
GoiKliery,  and  in  the  land,  which  is  a  component  part  of  it. 
It  is  the  common  practice  fojr  partner  in  a  colliery  to 
assign  over  their  interest  without  the  ooncurrence  of  their 
copartners.    Then,  if  a  partner  has  the  powe^  of  aaaigmng 

(a)  4  Sim.  S.  See  the  obser-  in  Walworth  ▼.  HoU,  Legal  Ob- 
vatioDB   of  Lord  CQUenham,   C.,      $erv.  Vol.  21,  p.  29S. 
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Ids  fljuuee  abaolutely^  9fm«  vtqrBf^  lOontmU  m  se  mnua,  md  1640. 
be  nmst  have  power  to  do  90  co^ditioAally.  Until  the 
mortgagor  xedeenui,  the  mortgagee  rtands  in  the  amne 
relation  to  the  partnership  concern  89  the  inortgagor.  The 
deed  of  arrangement  shews  the  pow.er  to  assign.  It  ap- 
pears by  that  deed  that  the  original  lessees  had  assigned^ 
and  the  aasigoLoes  ,are  made  to  hold  to  them^  their  ezecutors, 
administrators^  and  a^pigns.  ^ates  himself  ;wa8  jpypt  an 
original  lessee;  a^d^  under  such  circomstancesj  he  has 
not  only  reused  to  accounl;^  bnt  ha3  grossly  miaconduated 
himself  in  the  management;  we  therefore  ask  a  receiver. 
{The  Lord  CMrfB4tron. — C^m  yoj^  put  a  tenant  in  oomr 
monxmt  ef  possession?]  It  may  be  done  in  the  case  of  1^ 
tenant  in  common  of  a  mine.  In  Jefferys  v.  Smith  {a),  in 
wUeb  a  mine  is  cailled  a  q^eae^  of  trade^  a  roceiyerwaa  ap- 
pointed. That  case  likewiae  disposes  of  the  objection  which 
has  been  xaiaed  as  to  the  bill  not  prayinga  dissolution,  for 
there  die  bill  prayed  no  dissolution,  and  yet  an  account 
was  decreed.  In  Wyngei  y.  Heojthcote  {b)  the  parties  were 
tenants  in  oommon  of  lands  a^d  mines,  and  the  defendimt, 
against  whom  the  ^[iplicalion  for  a  receiver  was  jptiade,  had 
the  management  and  was  in  the  possession  of  the  mines. 
The  parties  had  not  a  mere  lease,  but  the  lands  and  mines 
wese  the  sidgeot  of  settlement,  the  parti/es  being  relations. 
On  the  principles  of  J^fferys  v.  Smiih^  an  application  was 
made  to  the  Vice  Chanoellor  that  a  proper  person  might  be 
appointed  to  manage  the  mines,  on  the  ground  that  the 
parties  not  agreeing  in  the  management,  the  Court  would 
take  upon  itself  the  management;  and  the  application  was 
granted.  So,  in  Bau)e  v.  Wood  (c),  an  application  was  made 
to  Lord  Eldon  by  one  tenant  in  common  of  a  mine  against 
another  for  a  manager  and  receiver,  the  defendant  being  in 
possession  as  mortgagee  of  the  plaintiff;  and  his  lordship 

(«)  1  Jac.  &  Walk.  298.  (d)  ia  Clian.  Not  reported. 

(0  2  J.  &  W.  559. 
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1840.  ^  thought  that  the  possession  of  a  mortgagee  was  to  be  dealt 
with  differently  than  if  he  were  a  mere  copartner.  So 
here^  the  partnership  is  not  merely  one  of  trade^  but  a 
tenancy  in  common^  for  a  long  term  of  years^  of  a  mine. 
Would  the]  Court,  where  justice  required  such  an  inter- 
ference, refdse  to  interfere  between  tenants  in  common  of 
a  farm,  without  putting  an  end  to  what  is  called  the  part- 
nership between  them?  An  account  was  given  to  tenants 
in  common  by  the  statute  of  Anne  (a),  and  by  Courts  of 
Equity  before  the  statute.  But  the  account  so  given  would 
be  a  most  inadequate  remedy,  if  it  could  not  be  had  except 
upon  the  terms  of  having  the  partnership  dissolved  and  the 
property  sold.  What  would  the  defendant  have  said  if 
there  had  been  a  prayer  for  sale? 

As  to  the  other  objection,  this  is  not  the  case  of  a  gene- 
ral creditor  filing  a  bill  against  his  debtor.  The  bill  is  filed 
by  a  specific  creditor,  to  enforce  his  security,  not  against  a 
mere  debtor,  but  against  a  cotenant  in  common;  praying 
for  an  account  of  the  property  which  is  the  subject-matter 
of  the  assignment.  Besides,  we  proceed  on  the  ground, 
that,  the  parties  having  a  common  interest  in  the  land,  the 
defendant  has  taken  possession  of  it  to  the  exclusion  of  his 
companion.  We  say,  that  the  defendant  turned  Hunt 
out,  without  the  privity  of  the  person  who  claimed  under 
Hunt,  and  took  upon  himself  the  management;  and  that 
he  cannot  turn  round  and  treat  himself  as  a  partner,  so  as 
to  exclude  the  other  party  from  an  account.  He  rendered 
the  account  as  manager,  and  has  thereby  recognised  the 
title  which  the  plaintiffs  gave  him  by  their  bill.  He 
admits,  by  his  demurrer,  the  mismanagement  and  exclu- 
sion. As  between  tenants  in  common  where  there  is 
exclusion,  a  Court  of  Equity  will  relieve  by  appointing  a 
receiver :  Street  v.  Anderton  (4). 

(a)  4  &  5  Anne,  c.  16,  8.  27.  (b)  4  Bro.  C.  C.  414. 
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Mr.  Elmsley,  in  reply. — ^There  is  no  question^  that,  as  1840. 
a  general  rule,  one  partner  in  a  mine  may  assign  his  share, 
and  the  assignee  is  tenant  in  common  mth  the  other 
partners;  bnt  the  situation  of  a  mortgagee  is  altogether 
different.  And  if  he  cannot,  as  it  is  submitted  that  he 
cannot,  call  the  copartner  to  an  account,  it  is  immaterial 
that  on  his  bill  the  demurrer  admits  mismanagement.  The 
case  of  Jefferys  v.  Smith  is  an  authority  for  treating  this 
as  a  trade.  [The  Lord  Chief  Baron.— Thej  say  if  he 
is  a  partner,  Jefferys  v.  Smith  shews  that  a  receiver  may 
be  appointed;  but  that,  if  he  is  not  a  partner,  then,  at  least, 
he  is  a  tenant  in  common,  and  may  account.]  Then  if  he 
is  a  partner,  there  must  be  a  prayer  for  a  dissolution ;  if 
he  is  not  a  partner,  but  a  tenant  in  common,  the  bill 
should  be  framed  as  between  tenants  in  common,  and  ask 
for  an  account  of  rents  and  profits,  which  it  does  not. 
[The  Lord  Chief  Baron. — ^In  the  case  of  a  partnership  in 
land,  it  seems  to  me  extraordinary  to  pray  for  a  dissolu- 
tion. Why  pray  for  a  dissolution  in  a  case  where  you 
may  dissolve  the  partnership  yourself,  by  selling  your  own 
share?] 

The  Lord  Chief  Baron. — ^It  ought  to  be  a  clear  case 
which  should  induce  a  Judge  in  equity  to  allow  a  de- 
murrer, because  if  allowed,  it  puts  an  end  to  the  biU.  K 
the  case  is  one  of  doubt,  all  the  advantage  which  may  be 
had  by  the  party  demurring,  may  be  obtained  by  him  at 
the  hearing  of  the  cause. 

But  I  own  I  entertain  a  strong  opinion  that  there  is  no 
ground  for  this  demurrer.  The  case  of  the  defendant 
has  been  very  ingeniously  argued  by  Mr.  Elmsley;  but 
in  the  course  of  his  argument  he  assumes,  for  the  pur- 
pose of  enforcing  his  objections  to  the  bill,  that  the  par- 
ties are  tenants  in  common  of  a  mine,  while  he  answers 
those  very  objections  by  saying  that  they  are  mercantile 
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1840.  partners.  Now  the  owneirship  of  the  colHery  places  fliem  for 
some  purposes  in;  the  i^itaatioh  of  mercantHe  partners,  but 
not  fof  all  ptETposes.  They  are  partners  foi^  purposes  of  jus- 
tice and  cotfv6iitetice,  but  not  for  ptcrpo^  of  nqiMftice  atod 
inconvenience^.  It  i^  hard  to  *iy  that  the  joint  ownership 
of  a  colliery  must  be  put  atn  end  to  by  dissolution^  before 
aii  account  can  bci  taken.  I  do  not  agi^ee,  that  in  a  case 
between  joint  tenants,  or  tenants  in  common,  of  a  col- 
liery, one  party  can  ctmpd  another  to  sell  his  afhare,  and 
dissolve  the  eoncete  previously  td  taking  the  account. 
That  Wasf  not  the  meanings  of  the  statute  which  gave  the 
accouttt  between  the^,  oi*  of  Courts^  of  Equity  which  had 
the  jurisdiction  ovei*  such  accounts  previously  to  the  sta- 
liute.  The  rule  ite  to  the  necessity  of  praying  for  a  disso- 
kiti6i^,  in  order  to  take  the  account,  was  meant  to  apply 
only  to  mercaiitile  partnerships. 

Now  as  to  partnership  itself.  K  you  look  to  the  con- 
stitution of  a  mercantDe  partne^hip.  What  is  the  mean- 
ing 6f  a  partner  mortgaging  his  share  ?  Nothing  more 
than  that  he  covenants  to  pay  the  amount  borrowed.  It 
cannot  mean  that  another  person  is,  by  means  of  such  a 
transaction,  to  be  forced  into  the  partnership.  The 
zi(M>rtg»ge  is  nothing  more  than  a  personal  covenant:  it 
eonVeys  no  interest  in  the  partnership  eifects.  Put  the 
dase  of  th^  other  partner  having  had  notice  of  the  trans- 
lUtioift^  and  afte^ifwards  rendering  an  accoimt  to  the  cre^ 
£tor.  He  does  not  thereby  niake  himself  a  partner  with 
the  creditor,  but  only  shews  that  he  means  to  be  account- 
able, and  to  render  accounts :  and,  supposing  the  accotmts 
are  ftllaciotts,  if  there  is  no  remedy  in  equity  the  party  has 
lione  at  all,  for  there  is  none  at  law;  and  no  action 
gainst  the  supposed  mortgagor  would  be  available. 

Bttt  that  is  not  the  case  here.  I  only  put  it  to  shew 
the  efiect  of  such  a  transaction  betweeii  mercantile  part- 
ners. Here  the  partnership  is  in  land.  Now  nothing  is 
better  known  at  law,  than  that  such  a  partnership  has  not 
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all  the  mbidentfif  of  a  cbmtnon  nikercantile  partnorsiop.  It 
has  been  lieM  by  dl  the  Coiuts  of  law^  that  the  partners  in 
sncb  a  coneem  cannot  sign  promissory  notes^  or  give  bSb 
ef  eicbai^  to  bind  each  othei^.  I  held  this  in  a  late  case 
at  OuildhSally  on  a  bill  accepted  in  the  nsixte  of  the  Sndfd 
colliery  by  a  partner  in  the  concern.  I  decided  that  the 
other  partners  werie  not  bound  by  such  acceptance^  and 
t&at  riding  i^nsi  oonfiAn^  ye^rd^y  in  the  Coinrt  of  Ex- 
chequer. That  shews  that  the  partners  in  these  concetes 
do  not  stand  in  t!h6  satn^  situation  as  ordinary  partners. 
The  nature  of  their  obliga^lis  is  di£Eerent;  their  implied 
bbligations  are  di£Ferehf ;  though  in  some  cases  it  is  useM 
to  apply  the  principles  of  partnership  to  their  proceedings. 
This  is  an  interest  in  a  colliery  for  a  81  years'  term. 
One  lessee  has  assigned  his  share  to  a  mortgagee,  with  the 
usual  proviso  for  redemption.  Mr.  Elmsley  does  not  deny 
that  if  he  were  a  perfect  assignee,  he  might  file  a  bill  for 
an  account  against  his  co-lessee.  Let  us  see  how  far  that 
admission  carries  the  argument.  There  is  some  confusion 
arising  out  of  the  word*  ''equity  of  redemption.*^  If  you 
examine  it  strictly,  the  interest  conveyed  by  mortgf^  can 
be  taken  advantage  of  by  the  mortgagee  or  his  assignee  to 
the  fUlesi  extent,  subject  to  the  power  of  redemption.  A 
power  of  redemption  is  reserved  in  the  conveyance,  but 
the  mortgagee  has  the  absolute  interest  at  law.  Now*  it 
would  be  absurd  to  give  hiin  the  absolute  interest  with- 
cmt  aD  the  powers  attached  to  such  an  interest.  It  is  true, 
that  in  certain  circumstances,  he  is  treated  as  a  trustee  for 
the  mortgagor,  but  in  point  of  law,  his  remedy  on  the  title 
is  the  same  as  if  there  were  no  equity  of  redemption  at  all, 
except  against  the  person  who  has  the  equity  of  redemp- 
tion. At  law  he  may  bring  his  action  and  turn  out  the 
mortgagor.  In  equity,  if  it  be  necessary  for  him  to  file  a 
bill,  in  which  the  owner  of  the  fee  or  termor  has  an  interest, 
can  any  person  not  claiming  under  the  mortgagor  make 
any  olqection  to  that  bill?    When  in  possession,  he  has 
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the  same  interest  as  the  mortgagor^  except  in  the  one  case 
of  the  mortgagor  calling  him  into  equity.  How  can  this 
be  taken  advantage  of  by  a  cotenant  who  is  a  mere  stran- 
ger? It  appears  to  me  that  a  mortgagee  like  this  has  the 
same  remedy  against  his  cotenants  as  his  mortgagor  had. 
I  put  the  case  of  an  original  mortgagor  against  the  joint- 
tenant;  in  this  particular  case,  the  executors  of  the  mort- 
gagor are  made  defendants,  because  they  will  not  join. 
That  I  think  is  immaterial.  I  cannot  allow  this  demurrer, 
because  I  think  that  the  party  has  no  other  remedy  than 
this  bill.  Besides,  as  Mr.  Parker  put  it,  the  defendant 
Bates  is  manager  of  the  concern,  and  how  can  the  plaintiff 
have  remedy  against  him  except  in  equity? 

Demurrer  overruled. 


\ 


TuLL  V.  Owen. 

Lucy  charlotte  TULL,  the  wife  of  Ebenezer  TuU, 
was,  prior  to  the  execution  of  the  deeds  afteivmentioned, 
seised  of  an  estate  in  fee  simple  or  fee  tail,  in  certain 
lands  at  Meopham,  in  the  county  of  Kent,  and  of  a  life 
estate  in  certain  lands  at  Frinsbury,  in  the  county  of 
Surrey. 

By  indenture  of  lease  and  release,  dated  respectively  the 
27th  and  28th  of  August,  1792,  and  made  between  Ebene- 
zer  TuU  and  Lucy  Charlotte  Tull  his  wife  of  the  one  part, 

claration,  that 

the  fine  already  levied  should  enure  to  the  uses  of  that  deed.  In  November,  1798,  by  a  deed 
reciting  that  the  original*  transaction  was  only  a  mortgage,  and  that  it  had  been  lately  dis- 
covered that  the  wife  had  only  a  life  interest  in  the  F.  estate,  the  husband  and  wife,  in  consi- 
deration of  a  further  advance  of  money  from  0.,  conveyed  to  him  the  wife's  life  interest  in  that 
•state.  O.  never  executed  the  last-mentioned  deed,  but  he  entered  into  possession  of  both 
estates  at  the  time  of  its  execution.  Upon  a  bill  filed  in  1836,  by  the  heir  of  the  wife,  to  re- 
deem the  F.  esUte: — Heldt  that  he  was  not  entitled  to  relief;  for  that,  with  the  exception  of  the 
recital  in  the  deed  of  November,  1798,  the  circumstances  of  the  case  were  consistent  with  the 
original  transaction  being  a  purchase;  and  that  although  O.  entered  into  possession  under  that 
deed,  yet  not  having  signed  it  he  was  not  bound  by  its  recitals. 

The  Court  refused,  after  a  long  lapse  of  time,  to  rectify  the  deed,  by  altering  it  from  an  abso- 
lute conveyance  to  a  mortgage. 


June  9th. 
In  1792  hus- 
band  and  wife, 
in  considera- 
tion of  a  sum  of 
money,  execut- 
ed a  convey- 
ance, with  a 
fine,  of  the 
wife's  estates  of 
H.  &  F.  to  O. 
in  fee.    In 
August,  1798, 
they  conveyed 
the  M.  estote 
alone  to  O.  in 
fee,  with  a  dC' 
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and  Heniy  Owen/ the  brother  of  Lucy  Charlotte  Toll,  1840. 
of  the  other  part^  reciting,  that  John  Owen  had  con- 
tracted with  the  parties  for  the  purchase  of.  the  estates 
ihereinafier  mentioned^  for  an  absolute  estate  of  inherit- 
ance in  fee  simple^  free  from  incumbrances^  at  the  sum  of 
i6601 :  it  was  witnessed,  that  in  consideration  of  that 
sum  paid  by  Owen  to  the  parties  of  the  first  part,  they 
granted,  released,  &c.,  all  those  estates  called  the  Meo- 
pham  estate  and  the  Frinsbury  estate,  to  the  use  of  Owen 
in  fee.  And  the  indenture  contained  a  coyenant  on  the 
part  of  E.  Tull,  that  he  and  his  wife  would  levy  a  fine  9ur 
cognizance  de  droit  of  the  estates,  which  fine  should  inure 
to  the  use  of  Owen  in  fee. 

The  fine  was  levied  in  Trinity  Term,  1798.  Subsequently 
to  this,  the  two  estates  became  the  subject  of  two  separate 
deeds  in  the  manner  following : — 

By  indentures  of  lease  and  release  dated  the  6th  and  7th 
July,  1798,  and  made  between  Mr.  and  Mrs.  TuU  of  the 
one  part,  and  John  Owen  and  Nathaniel  Tull  of  the  other 
part,  reciting,  that  Owen  had  contracted  for  the  purchase 
of  the  Meopham  estate  for  £450 :  it  was  witnessed  that 
in  consideration  of  that  sum  paid  by  Owen  to  Mr.  and 
Mrs.  Tull,  they  granted,  bargained,  sold,  and  released,  &;c., 
the  Meopham  estate  to  Owen  and  his  heirs,  to  the  use  of 
Owen  and  N.  Tull,  and  the  heirs  of  Owen,  and  as  to  the 
estate  of  N.  Tull,  in  trust  for  Owen.  This  deed,  after  re- 
citiiig  that  a  fine  had  been  levied  of  the  estate  thereby 
released,  together  with  other  lands,  stated  that  it  had  been 
and  then  was  concluded,  determined,  and  agreed  upon  by 
the  said  Ebenezer  TuU  and  Lucy  Charlotte  his  wife,  and 
covenanted  by  all  parties,  that  the  fine  which  had  been  so 
levied  relating  to  these  lands,  and  aU  other  fines  and  all 
common  recoveries  which  had  been  or  might  be  suffered 
concerning  the  same,  should  operate  and  inure  to  the  use 
of  Owen  according  to  the  limitations  of  that  deed.  This 
deed  was  executed  by  all  the  parties. 

VOL.  IV.  O  EQ.  EX. 


1940.^  1^  uidentures  ^f  leaae  wd  xeleMe,  dated  tlie  Sad  and 
3rd  of  November^  1798^  and  expressed  to  be  made  between 
Mr,  aad  Mrs.  TuU^  of  the  one  part^  and  Owen  of  the 
aO^W  part,  redting,  that  by  indentmrea  of  August,  1793, 
laid  by  a  fine  mer  ecmfummce,  kc.  levied  pnrviant  to  a 
^pvenant  contained  in  the  said  indentures,  the  hesedir 
tam^nts  thermnafter  released  were  with  other  heredita^ 
ments  absolutely  released  to  Owe^;  and  reciting,  tha^ 
though  the  said  i^dentures  of  lease  and  releaae  w^pe  draw^ 
is  an  absolute  conveyance^  they  were  in  fact  only  a  morfri 
gagej  a^d  reoitiiig,  that  part  of  the  prinoipal  mortgagf» 
money  aud  interest  had  been  satisfied  by  the  sale  of  part 
of  the  premises  comprised  in  those  indeutures,  and  that  by 
^a  account  between  the  parties,  there  appeared  to  be 
owing  to  Owen  the  supi  of  £Z4&}  and  reoitiog>  that  upon  n 
late  investigation  it  had  been  discovered  that  Bhenesev 
Tull  aud  Lu<7  Chfurlotte  had  in  the  Frixisbury  estate  only 
an  estate  for  the  life  of  Lucy  Charlotte,  or  some  other  ea*« 
tate  less  thau  ^  fee  simple  estate;  and  reciting,  that  Toll 
owed  Owen  ^75,  which  together  with  the  said  sum  of 
£345  made  the  sum  of  £330;  and  reciting,  that  Owen  had 
contracted  and  i^greed  fox  the  absolute  purchase  of  the 
premises  at  the  said  sum  of  £390,  and  the  additional  sum 
of  £116,  making  £485  in  the  whole:  it  was  witnessed, 
&C.J  that  in  oousideration  of  that  sum  paid  by  Owen  to 
Ebe^eaer  Tull  and  Lu^y  Charlotte  his  wife,  they  conveyed 
the  esti^te  to  Owen  and  his  assigns  A>r  the  life  of  Lucy 
Charlotte  Tull. 

This  deed  was  never  eiiecuted  by  Owen;  but  it  appeimd 
that  he  took  possessiou  under  it  of  the  Fnusbuvy  estate,  or 
at  all  events  that  about  the  time  of  the  execution  of  the 
deed  by  the  Tulls  ho  was  in  posaession  both  of  the  estatea 
apd  the  d^eda.  In  a  Chancery  suit  which  was  subsequently 
instituted  against  him  in  respect  of  these  estates,  he  waa 
compelled  to  produce  the  deeds;  and  by  means  of  rack 
production  the  limited  iuterest  of  Mrs.  TuU  in  the  Fiins- 
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bnrj  estate  iqppearecL  In  1884^  Mrs.  Imcy  Chariotte  Tull  1840. 
dkdy  leaving  her  hmband  Ebeneser  Tull  emrviving  hsr,  and 
leafing  her  son  the  plaintiff  her  heir  at  law  and  heir  in 
tail.  Upon  Mrs.  TolFs  deaths  Owen  detirered  np  poaaea*- 
flkm  of  the  Frinaburj  estate,  together  with  the  deeds  of 
November,  1798,  to  Ebenezer  Tull.  In  1836,  Ebenezer 
Ton  died;  and  in  1838  Owen  diedj  baring  remained  up  to 
that  time  in  poaaeasion  of  the  MeojAiam  estate,  and  having 
hy  hia  will  densed  that  estate  to  his  son  the  defendant^ 
whom  he  also  app(»nted  hia  exeeutor. 

Tbe  bill  after  stating  these  facts,  prayed  a  dedaration 
Huit  the  deeds  of  August,  1792^  were  intended  to  operate 
and  operated  onlf  as  a  mortgage;  that  on  the  death  of  the 
plaintiff's  father,  the  defendant's  father  beeame  a  trustee  of 
theMeophana  estate  for  the  plaintiff ;  that  an  aooonnt  might 
be  taken  of  the  ic&ts  and  profits  of  the  Meopham  estate 
due  since  the  death  of  Ebeneaer  Tull,  and  received  bj  the 
defendant,  and  that  the  defendant  might  be  decreed  to  pay 
the  amount  to  the  plaintiff,  and  might  be  decreed  to  oonv^ 
the  eatate  to  him;  but  if  the  Court  should  be  of  opinion 
that  the  defendant  had  any  elaim  against  the  plaintiff,  then 
tint  the  plaintiff  might  be  dedaved  eaititled  to  redeem  and 
might  redeem  the  estate. 

Mr.  T)r€8kvej  Mr«  ffoi^om,  and  Mr.  Metcmtfe  for  the 
plauiliffw — ^The  transaction  of  1792  was  a  mortgage  trans- 
action.  In  1798,  a  new  transaction  took  j4aoe.  It  was 
then  ^reed  that  Owen  should  purchase  the  equity  of  r^ 
denrption  of  the  Meopham  estate  at  £4&0.  It  was  probah 
hly  tbonght  that  the  ftne  e<mveyed  the  fee  simple,  the  par- 
tiee  not  adverting  to  the  feet,  that  the  deed  of  1792,  b^g 
a  mortgage,  left  an  equitable  interest!  in  the  wife,  which  she 
could  not  afterwards  part  with  except  by  another  fine;  for 
it  ia  dear  that  the  aecond  declaration  of  the  uses  of  the 
fine  which  was  levied  could  not  be  operative  so  as  to  con- 
vert the  original  mortgage  into  an  absolute  conveyance  in 

o2 
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1840.  fee :  Corbett  v.  Barker  {a),  Janes  t.  Morley  (6).  In  the  lat- 
ter case  HoUj  C.  J.  says — '^  If  the  fine  had  been  levied 
pursuant  to  the  covenant^  no  parol  averment  could  have 
been  allowed  to  declare  the  uses^  or  that  the  fine  was  not 
to  the  uses  of  that  deed;  and  all  parties  had  been  estopped 
to  aver  the  contrary  by  parol :  but  by  deed  subsequent  and 
before  the  fine^  other  uses  may  be  averred/^  And  Mr. 
Preston  in  commenting  on  these  observations  says — '^  Note 
that  the  second  declaration  must  be  before  the  fine  is 
levied''  (c).  [The  Lord  Chief  5aron.— No  doubt  if  a  msn 
and  his  wife  levy  a  fine  for  the  purpose  of  a  mortgage  of 
her  land^  if  she  afterwards  conveys  the  equity  of  redemp- 
tion^ she  must  levy  a  new  fine] .  Thence  arises  the  practice 
of  introducing  a  power  of  appointment  in  the  mortgage 
deed^  in  order  to  avoid  the  expense  of  a  new  fine. 

But  although  the  wife  could  not  convey  her  equity  of 
redemption  without  a  fine  so  as  to  bar  the  plaintiff;  yet,  as 
between  her  and  her  husband  and  the  mortgagee,  the 
transaction  of  1798  had  the  effect  of  a  purchase,  at  least 
during  the  husband's  lifetime.  In  this  Court  the  wife  is 
merely  a  surety  for  the  husband.  Up  to  1798,  she  might 
have  filed  a  bill  against  her  husband;  or  in  case  of  bis 
death,  against  his  representatives  for  redemption.  But  after 
Owen  had  agreed  to  purchase  the  equity  of  redemption, 
and  to  change  his  character  of  mortgagee  into  purchaser, 
the  mortgage  debt  was  at  an  end.  The  wife  could  not 
file  a  bill  after  part  of  the  consideration  money  had  been 
applied  to  the  other  estate.  After  1798,  she  could  not 
proceed  in  equity  against  her  husband  and  Owen,  and  in- 
sist on  redeeming.  Owen  might  insist  on  his  defective 
title  as  purchaser :  at  least  he  might  do  so  during  the  hus- 
band's lifetime.    Then,  if  the  character  of  mortgagee  did 

(a)  1  Anst  141.  (b)  2  Salk.  677. 

(c)  2  Prett.  conv.  14. 
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not  continue  after  1798^  the  plaintiff  is  recUis  in  curia  1840. 
The  mortgagor  is  dead.  The  estate  tail  has  descended  on 
him.  The  legal  estate  is  still  in  the  defendant  hj  virtue 
of  the  fine^  and  he  is  a  trustee  for  the  plaintiff^  who  is  en- 
titled to  take  the  estate  free  from  incumbrances.  Sup- 
posing^ howerer^  that  the  Court  will  only  treat  the  plaintiff 
as  a  mortgagor^  he  is  entitled  to  an  account  of  the  rents 
and  profits. 

That  the  original  deed  was  intended  to  be  a  mortgage 
maj  be  inferred,  not  only  from  the  general  aspect  of  the 
transactions^  but  from  particular  circumstances.  It  is  a  sin- 
gular fact^  and  admitted  without  qualification^  that  though 
the  defendant  is  stated  to  haye  been  a  purchaser  in  1792, 
he  did  not  take  possession  in  that  year.  It  is  admitted, 
that,  upon  the  execution  of  the  deed  of  1798,  Owen  entered 
into  possession  of  the  Meopham  estate,  and  into  the  receipt, 
rents,  and  profits  thereof,  and  continued  in  such  possession 
and  receipt  until  his  death.  That  is  an  admission  that  he 
did  not  enter  before.  Coupling  that  with  the  recital  of  the 
deed  of  1798,  it  is  pretty  strong  evidence  that  he  was  not  a 
purchaser  in  1792.  But  that  is  not  all.  The  considera- 
tion of  the  original  deeds  was  £601.  That  was  for  the 
absolute  purchase  of  the  two  estates.  When  Meopham 
was  conveyed  a  second  time,  the  consideration  was  laid  at 
jE450 ;  and  when  Frinsbury  was  conveyed  in  November, 
1798,  (and  it  will  be  remembered  that  that  conveyance 
was  only  of  the  life  interest  of  Mrs.  TuU),  the  considera- 
tion for  it  was  £485.  So  that  the  first  consideration  is 
£601,  and  the  last  is  £885,  which,  combined  with  the 
other  circumstances,  is  strong  to  shew  that  this  was  only 
a  mortgage.  [7%6  Lord  Chief  Baron. — On  any  other 
supposition  you  say  the  consideration  would  rather  have 
diminished  than  increased] . 

Mr.  Simpkinson  and  Mr.  Siinion  for  the  defendant. — 
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1840.  The  Court  will  not  interfere  after  so  great  a  lapse  of  time^ 
and  the  witnesses  being  ail  dead.  It  is  assumed  bj  the 
eonnsel  on  the  other  side,  that  the  plaintiff  is  entitled  to 
something.  But  if  they  rely  on  the  original  transaction 
being  a  mortgage^  they  must  shew  that  it  was  so,  and  that 
the  deeds  of  1792  have  been  rectified  by  decree.  Those 
deeds  are  expressly  to  the  effect  that  it  was  a  purchase  out 
and  out.  It  appears  that  a  good  title  could  not  be  made 
to  the  fee  simple  of  the  Frinsbury  estate;  and,  acoord- 
ingly,  in  1798,  a  second  convejrance,  absolute  on  the  fiskce 
of  it,  was  made  to  Owen  of  the  Meopham  estate,  and  then 
by  a  subsequent  conyeyanee  the  life  interest  of  Mrs.  Toll 
in  the  Frinsbury  estate  was  conyeyed;  and  between  the 
execution  of  the  two  sets  of  conyeyanoes  a  fine  is  leyied^ 
the  uses  of  which  are  declared  by  the  parties  to  be  to  Owea 
in  fee.  In  the  absence  of  liying  witnesses,  the  motiyes 
for  executing  these  deeds  can  only  be  left  to  conjecture* 
Is  it  then  strange  to  suppose,  that,  inasmuch  as  a  good  title 
eould  not  be  made  to  the  Frinsbury  estate  in  fee^  this  sab- 
sequent  transaction  adopted  the  agreement  for  sale  of  the 
Mec^ham  estate,  and  cut  down  the  agireement  fcnr  the  pur* 
chase  of  the  Frinsbury  estate  to  a  lifi^  estate?  But  it  is 
inferred,  that  the  original  transaction  was  not  a  purchase^ 
but  a  mortgage ;  and  the  inference  is  founded  on  the  reci- 
tals of  the  deed  of  1798,  and  other  minute  circumstaiioes. 
That  deed,  howey^,  was  not  executed  by  Owen;  he  is^ 
therefore,  not  bound  by  the  recitals  of  it,  though  he  may 
be  bound  by  some  of  the  transactions  relating  to  it.  None 
of  the  other  deeds  allude  to  a  mortgage;  and  the  parties 
could  only  rectify  the  original  deed  by  another  deed  or  bj 
decree.  It  was  incumbent  on  the  plaintiff  before  resorting 
to  his  present  ai^ument  to  obtain  sudi  a  rectificatioDu 
Besides,  it  is  by  no  means  clear,  notwithstanding  the  an* 
thorities  which  hayebeen  cited,  that  the  second  declaration 
of  the  uses  of  the  fine  in  the  conveyance  oi  the  Meopham 
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estate  Was  not  good;  Vdmi)atir^Bca8e{a),JoHei^.Mo^tey[b)f      J[84a 
Fleetwood  y.  Jimplemdn  (c). 

Again^  the  question  is,  whetbdr  the  plaiiitiff  is  entitled  td 
relief  after  the  long  lapse  of  time,  l^ossession  hftS  beefl 
had  and  held  by  themottgagee,  if  he  be  a  mortgagee,  evet 
since  1792  or  1798.  Can  a  party  who  has  been  lying  by 
during  that  tim^  tame  here  and  ask  not  merely  for  i^^ 
demption,  but  for  a- declaration  that  a  deed  purporting  to 
be  an  absolute  donreyance  shall  be  rectified  after  so  mdny 
years?  The  case  of  Corbett  v.  Barker  is  no  doubt  applica- 
ble, but  the  Ootirt  at  the  hearing  did  not  answer  the  argu- 
ment of  Sir  Samuel  BomiUp,  and  so  the  Vice  Chanc^llot 
thought  in  Ashion  v.  MUne  {d).  The  only  Way  In  which 
the  wife's  case  can  be  put  is  as  a  mortgage.  If  it  i^  not  ^ 
jnortgage  her  heir  at  law  has  no  right  here.  But  she  could 
only  redeem  the  mortgage  by  coming  forward  and  having 
the  deed  reformed,  and  for  that  purpose  she  is  bonnd  to 
file  her  bill  within  the  proper  time.  She  is  bound  to  take 
the  same  steps  in  that  respect  as  if  she  were  sidJuHs.  She 
eannot  take  advantage  of  her  disability  in  order  to  defeat 
the  ellect  of  expiration  of  time:  Batborth  v.  Bosfock  {e). 
Her6  there  has  been  no  acknowledgment  of  a  mortgage 
Within  twenty  years.  8  ft  4  WiU.  4,  c.  27,  d.  28.  Cholmon- 
del^ r.  akUon  iff),  Orenfelt  f.  Oirdleetme {h),  Baldudnr. 
Peach  (i). 

Mr.  TrekloD^  in  reply. — Owen  is  bound  by  the  recital  in 
the  deed  of  November,  1798.  Though  he  did  not  execute 
it,  he  took  possession  under  it.  If  there  be  a  letter  or  other 
document  signed  by  A.,  saying  that  B.  is  a  trustee  for  such 
and  such  purposes,  and  the  document  is  found  in  B.^d 

(«)  Dyer,  307,  b.  (e)  Ante,  p.  1. 

(h)  2  Salk,  677,  2nd  resol.  (^)  Turn.  &  Run*  107. 

(e)  2  Atk.  79.  (h)  Ante,  Vol.  2,  p.  662. 

(il)  6  Sim.  369.  (0  Ante,  Vol.  1,  p.  453. 
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1840.  pocket  or  desk  at  the  time  of  his  deaths  is  that  not  evidenoe 
^"""^"["^  against  B.,  though  not  signed  by  him  ?  Besides^  here,  if 
the  deed  of  November,  1798,  does  not  reveal  the  truth, 
what  is  the  truth  ?  That  Owen  paid  £601  for  the  estates 
in  1792,  and  £800  for  the  same  estates  in  1798.  But  the 
deed  of  November,  1798,  under  which  Owen  took  posses* 
sion,  and  which  he  himself  produced,  is  inconsistent  with 
those  payments. 

Then  as  to  lapse  of  time,  the  conversion  of  the  mortgage 
into  a  defective  purchase  in  the  year  1798,  prevents  time 
from  running  against  the  plaintiff.  From  the  year  1798 
until  the  death  of  the  husband,  the  defendant  was  in  as 
purchaser  and  not  as  mortgagee.  The  wife  could  not  have 
redeemed.  [The  Lord  Chief  Baron. — Could  she  not  hare 
said,  equally  with  the  heir  at  law,  it  was  only  a  mortgage?] 
If  she  had  filed  a  bill  treating  Owen  as  a  mortgagee,  would 
your  lordship  have  taken  the  estate  from  him?  He  would 
have  said  he  had  bought  her  life  interest.  So  if  Owen  had 
filed  a  bill  to  foreclose,  she  would  have  said  that  the 
debt  had  been  discharged,  that  he  had  given  her  husband 
a  release,  and  that  she  could  not  file  a  bill  against  him  to 
compel  him  to  pay  the  money.  Owen,  therefore,  having 
had  possession  as  purchaser,  and  not  as  mortgagee,  during 
the  life  of  Tull,  the  plaintiff ^s  title  to  redeem  did  not  com- 
mence tiU  Tull's  death.  The  consequence  is,  that  this 
case  falls  within  the  observations  of  the  Master  of  the 
BioUs  in  Raffety  v.  King  (a),  and  the  plaintiff  is  not  barred 
by  the  statute.  "If,''  says  the  Master  of  the  RoUs,  "the 
mortgagee  enters,  not  in  his  character  or  in  his  right  of 
mortgagee  only,  but  as  purchaser  of  the  equity  of  redemp- 
tion, he  must  look  to  the  title  of  his  vendor,  and  to  the  va- 
lidity of  the  conveyance  he  takes.'' 

The  Lord  Chief  Babon. — ^Many  points  have  been 
brought  forward  in  argument,  which,  if  they  were  really 

(a)  1  Keen,  617; 
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involved  in  the  case^  would  deserve  great  attention;  but  it  1840. 
appears  to  me  that  one  point  is  decisive  of  the  whole  case.  xull 
This  bill  ia  filed  for  the  recovery  of  the  possession  of  an  es-  ^^'^^ 
tate,  on  the  ground  that  it  was  originally  mortgaged  to 
Owen  by  the  father  and  mother  of  the  plaintiff,  and 
that  after  the  mortgage  an  attempt  was  made  to  convey 
away  to  the  mortgagee  the  estate  of  the  mortgagor,  and 
that  that  was  ineffectual  for  want  of  a  fine.  Suppose  it 
was  so,  and  that  after  some  years  it  was  discovered  that 
the  husband  and  wife  had  not  conveyed  away  the  equity  of 
redemption,  so  as  to  pass  aU  her  interest,  and  that  being 
so,  that  the  conveyance  though  good  for  the  life  of  the  wife 
was  not  good  afterwards,  so  as  to  bar  her  heir  at  law.  If 
such  were  the  facts,  I  should  be  disposed  to  think  the 
statute  no  bar  to  the  heir,  and  I  should  be  disposed  to 
adopt  the  reasoning  of  the  Master  of  the  Bolls,  that  the  ^ 

party  could  not  be  treated  as  mortgagee  in  possession  from  ^/'^^  **     -^^«   ^^ 
1798  to  the  mother's  death,  because  he  would  claim  by  ^^^*^  ^ 

another  title,  and  not  as  mortgagee.  It  might  seem  hard, 
under  such  circumstances,  that  a  man  should  not  be  allow- 
ed to  set  up  his  title  as  mortgagee  against  the  plaintiff; 
but  it  seems  to  me  that,  during  the  life  of  the  mother,  the 
plaintiff  could  not  have  redeemed,  and  that  the  conveyance 
would  have  been  good  as  a  conveyance,  at  least  during 
her  life.  If,  therefore,  the  case  depended  on  those  facts,  I 
should  think  it  fit  to  give  attention  to  the  authorities  which 
have  been  cited.  But  the  preliminary  question  is,  was 
the  original  transaction  a  mortgage?  Unless  it  is  so,  the 
plaintiff  cannot  establish  his  case.  What  are  the  facts? 
In  1792,  a  proper  conveyance  was  made  of  certain  estates, 
onder  a  fine  properly  levied;  and  it  appears  by  that  deed, 
that  Owen  was  the  purchaser  of  that  estate.  It  appears 
doubtful  whether  he  took  possession  at  that  time.  Let  us 
assume  that  he  did  not.  In  1798, 1  find  he  took  possession 
of  an  estate  in  Surrey  from  the  same  parties,  which  is  a 
confirmation  of  the  deed  of  1792.  It  was  the  same  convey- 
ance, with  the  exception  of  one  estate:  he  takes  posses- 


SOB  ti^mrt  cAiiiti  in  tHii 

ld40._  «ioti.  ^eti  by  A  deed  executed  InNovetnbet^  1798^  it  a^esM 
that  an  estate  at  Frin8bury>  in  the  Gotuitj  of  Kent^  trhich 
had  been  included  in  the  deed  of  1793^  la  likewise  conveyed 
to  Owen,  the  parties  having  discovei*ed  that  Mrs.  Toll  had 
Only  a  life  interest  in  that  estate.  In  that  deed  the  partieiS 
name  to  a  new  arrangement,  and  it  appe^trs  that  the  snm 
which  was  deducted  ftom  the  purchase  money  is  added  to 
ft  sum  of  £7bf  which  was  a  d6bt  of  the  father,  and  this  in 
increased  by  another  smn,  and  the  three  sums  together 
make  the  aggregate  consideration  for  the  absolute  convey- 
ance of  the  life  estate  of  the  wife.  But  there  is  a  recital 
in  that  deed^  which  is  the  only  foundation  on  which  the 
plaintiff  rests  his  claim,  wheU  he  insists  that  the  original 
transaction  was  only  a  mortgage^  If  Owen  had  siffHed  the 
deed,  it  would  be  conclusive  against  him;  but  he  has  not 
ngned  it,  and  though  I  cannot  say  it  is  not  evidence 
against  him,  coming  as  it  does  out  of  his  possession,  and 
he  having  been  in  possession  of  the  estate  under  it,  yet  it 
is  not  every  recital  in  a  deed  which  a  person  holds  under 
suck  diteumstances  that  shall  bind  him.  How  can  I 
come  at  the  truth  of  the  facts  stated  in  that  recital? 
At  the  distance  of  forty-seven  years,  or  at  all  events 
at  the  distance  of  forty-one  years,  I  am  called  upon  to 
da  what  ?  Upon  a  recital  of  a  deed  which  is  not  con- 
dusive  against  the  party,  and  without  any  otbet  evidence, 
to  defeat  a  transaction  founded  on  a  deed  executed  by 
all  the  parties  interested  in  that  transaction,  and  to  do 
something  totally  at  variance  with  that  deed.  Mr.  Sinq)' 
kimson  says,  all  I  could  do  would  be  to  decree  the  deed  to  be 
reetifled ;  but  it  is  difficult  for  me  to  say  how  I  could  make 
even  such  a  declaration.  It  is  true,  if  firaud  or  imposition 
were  suggested,  the  parties  might  file  their  bin  to  set  aside 
the  original  deed>  and  make  another  according  to  the  true 
intent  of  the  parties.  If  fraud  were  proved,  and  a  proper 
case  laid  before  the  Court;  for  instance,  that  the  solicitor 
by  fraud  prepared  the  deed,  the  Court  would  grant  relief; 
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but  how  would  it  grant  relief?  By  eettmg  the  deed  imo. 
iside*  No  step  of  that  lort  has  been  taken  for  forty^ 
teyen  yean^  and  how  shall  I  deal  with  it  7  Shall  I  set  it 
aside  ?  Shall  I  say  that  it  is  roid,  and  order  another  to  be 
executed?  It  is  difficult  to  say  how  that  shall  be  done» 
To  make  any  other  declaration ^  is  still  to  go  counter  to  the 
deed.  I  am  to  declare  that  a  party  holding  under  an  abso- 
lute conyeyance  holds  only  as  mortgagee.  Is  there  any 
case  of  that  sort  ?  If  you  alter  the  rights  of  the  parties 
under  the  deed,  do  you  not  set  aside  the  deed?  This  is 
to  give  it  a  totally  different  constraction.  But  then  it  iil 
said  Mrs.  Tnll  has  been  led  to  give  different  uses  to  a  find 
which  was  intended  to  operate  only  as  a  mostgage,  and  to 
be  subject  to  a  proviso  for  redemption*  Mx«  Hadgwn  has 
su^estedj  that  it  is  a  common  practice  of  couTeyancers  to 
declare  the  fine  to  enure  to  the  use  of  the  mortgagee^  and 
then  to  such  further  uses  as  the  parties  should  appoint. 
Suppose  the  party  borrowing  says  to  the  party  lending  the 
money^  I  have  a  perfect  confidence  in  you^  and  will  give 
you  an  absolute  conveyance.  No  doubt  if  the  party  after- 
wards brought  forward  evidence  of  frauds  he  might  come 
to  the  Court  and  say^  set  this  deed  aside.  But  suppose  it 
to  have  been  the  intention  of  the  parties  to  make  an  abso- 
lute conveyance^  reserving  to  themselves  the  right  of  mo^ 
difying  it^  on  the  very  ground  that  one  of  the  estates  was 
only  for  Hfe,  and  the  other  absohrte.  There  would  be  no 
firaud  in  that.  The  same  reason  which  should  prompt  ther 
conveyancer  in  modem  practice  to  prepare  such  a  power  of 
appointment  as  I  have  described,  might  have  induced  the 
parties  to  say,  we  will  make  an  absolute  conveyance  at 
first,  and  will  make  our  othaf  arrangements  afterwards.  I 
cannot  conceive  that  such  a  case  might  not  occur.  I  men* 
tion  this  to  shew  that  a  doubt  might  dearly  exist  as  to  the 
circumstances  under  which  the  original  deed  was  made. 
But  a  party  who  comes  into  this  Court  after  so  long  a  time, 
to  vaiy  the  effect  of  a  transactiim  of  tUs  natwe,  must 
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make  out  a  very  clear  case.  Why  did  not  Owen  execute 
the  deed  of  November,  1798  ?  How  do  I  know,  if  lie  could 
be  called  from  the  dead,  whether  he  might  not  say — ^I  had 
by  that  deed  all  I  wanted,  namely,  the  possession  of  the 
estate,  but  I  did  not  sign  it,  because  I  disagreed  to  the 
recital? 

I  cannot,  therefore,  in  the  absence  of  all  evidence  on 
the  subject,  and  of  confirmation  by  positive  deeds — ^I  can- 
not say  that  this  was  only  a  mortgage.  It  is  unnecessary, 
therefore,  to  enter  into  the  other  questions  which  have 
been  argued.  I  will,  however,  consider  the  matter  a  little 
further  and  mention  it  again,  should  I  in  any  degree 
change  my  opinion;  and  I  do  so  the  rather,  because  what 
I  have  now  said  is  the  result  of  an  impression  which  I 
took  early  in  the  cause;  but  unless  I  should  mention  the 
matter  again  the  bill  must  be  dismissed. 


Bill  dismissed — Issue  refused. 


June  ISth, 
23r(L 
Vendor  of  an 
estate  obtained 
a  decree  for 
■pecific  per- 
formance, with 
a  declaration 
that  if  the  par- 
chase-money 


c.  ^rr"  RoME^.  Young. 

X  HE  facts  of  this  case  are  fully  reported,  ante,  Vol.  8, 
p.  199.  The  estate  having  been  sold,  but  the  proceeds  of 
the  sale  being  insufficient  to  pay  the  principal,  interest,  and 
costs  due  to  the  vendor,  the  question  now  was,  whether  he 
should  be  allowed  to  prove,  as  a  general  creditor,  for  the 
ariv^n'Sijfthe  ^^^1®  amouut  of  his  debt,  or  for  the  balance  only. 

estate  should  be 

sold  and  the  proceeds  paid  in  discharge  of  principal,  interest,  and  costs,  and  that  the  purchaser 
should  be  made  personally  liable  in  the  event  of  any  deficiency.  Before  the  day  of  payment  ar- 
rived the  purchaser  died  insolvent,  and  a  creditors'  suit  was  instituted  for  the  administration  of 
the  assets.  The  estate  was  afterwards  sold,  but  the  proceeds  were  insufficient  to  pay  the  whole 
amount  due  to  the  vendor : — Held,  that  by  the  construction  of  the  decree  which  rendered  the 
purchaser  liable  only  for  the  deficiency,  the  vendor  was  entitled  to  prove  in  the  creditors'  suit 
for  the  halanec  only  of  his  debt;  but  semble,  that  independently  of  the  decree  he  would  have 
been  entitled  to  prove  for  the  balance  only ;  the  case  of  a  vendor's  lien  being  different  in  this 
respect  from  the  case  of  a  mortgagee's  security. 

In  an  administration  suit,  a  mortgagee,  unless  he  seeks  the  aid  of  a  Court  of  Equity  for  the 
sale  of  his  security,  has  a  right  to  prove  for  his  whole  debt,  and  not  for  the  balance  only,  after 
deducting  the  value  of  the  mortgage. 
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Mr.  Purvis^  for  the  other  creditors^  contended,  that  the  ]84o. 
Tender's  proof  should  be  confined  to  the  balance  only. — This 
ia  not  a  question  of  equity  as  between  parties,  but  as  be- 
tween creditors;  and  the  law  upon  which  it  depends  is  daily 
administered  in  bankruptcy.  The  lien  in  equity  of  the 
purchaser  is  the  same  as  that  of  a  mortgagee  at  law.  In 
bankruptcy,  the  mortgage  security  is  sold,  and  the  amount 
which  it  produces,  if  less  than  the  money  due  on  the  se- 
curity, is  handed  over  to  the  mortgagee,  and  he  is  ad- 
mitted to  proTe  for  the  difference,  and  the  difference  only. 
Here  there  is  a  mere  simple  contract  debt  beyond  the  lien. 
In  Greenwood  v.  Taylor  (a),  which  was  a  suit  for  the  ad- 
ministration of  the  assests  of  a  deceased  mortgagor,  the 
mortgagee  petitioned  for  the  sale  of  his  security,  and  for 
leave  to  prove  the  full  amount  of  his  debt  before  the 
Master;  but  it  was  held,  that  he  could  prove  only  for  so 
much  of  his  debt  as  might  remain  unpaid  by  the  produce 
of  the  mortgaged  estate.  The  Master  of  the  Bolls  ob- 
served,— '*  The  rule  in  bankruptcy  must  be  applied  here, 
and  the  mortgagee  cannot  be  permitted  to  prove  for  the 
full  amount  of  his  debt,  but  only  for  so  much  as  the  mort- 
gaged estate  will  not  extend  to  pay.  This  rule  is  not 
founded  as  has  been  argued  upon  the  peculiar  jurisdiction 
in  bankruptcy,  but  rests  upon  the  general  principles  of 
a  Court  of  Equity  in  the  administration  of  assets;  the 
mortgagee,  who  has  two  funds  as  against  the  other  speci- 
alty creditors,  who  have  but  one  fund,  must  resort  first 
to  the  mortgage  security,  and  can  daim  against  the  com- 
mon fund  only  what  the  mortgaged  estate  is  deficient 
to  pay." 

That  case  is  an  express  authority  for  the  present.  It  is 
true,  that  in  Mown  v.  B(^g  (b)  the  decision  of  Sir  John 
Leach  would  appear  to  have  been  questioned  by  the  Lord 
Chancellor.    But  in  that  case  there  was  not  only  a  special 

(a)  1  Rum.  &  M.  185.  (6)  2  Myke  &  Cr.  443. 
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Hail  hj  virtue  of  tiie  jnartgttge,  but  also  a  speeialty  debt  by 
virtoe  of  the  personal  covenant.  And  the  Lord  Chancellor 
in  di^>oiing  of  the  oase  observed^  that  he  thought  that  the 
matter  iraa  not  in  snoh  a  state  as  to  call  for  an  opinioii 
upon  the  qqestieii  which  arose  in  Oreemsoodv.  Toylpr.  In 
Perry  r.  Barker  (a)>  after  a  foreolosore  and  sale  of  the  mort* 
gaged  estate,  the  mortgagee  was  restrained  by  injunetion 
from  proceeding  at  law  for  the  balance  between  the  pit>- 
eeeda  of  the  estate  and  the  money  due  on  the  mortgage. 
And  on  the  hearing  of  that  case  (i)  it  was  held,  that  the 
bringing  of  an  aetien  for  the  balance  opened  the  fiwe* 
dosnr^  and  let  in  the  mortgagor  to  redeem. 

These  eases  shew  the  principles  on  which  the  ndes,  ae 
between  mortgagor  and  m(»rtgagee,  are  appfied.  If  the 
mortgagee  thinks  proper  to  take  the  estate,  then,  aft«r 
taking  the  estate,  he  is  precluded  from  bringing  an  action 
on  the  seeurities.  In  the  administiation  oi  equitable  as- 
sets, if  the  estate  be  insolvent,  the  creditor,  flnqipoein^ 
him  to  be  a  specialty  creditor,  is  not  entitled  to  more  than 
the  other  specialty  creditor.  Here,  all  tho  debts  are  debte 
by  simple  contract.  It  has  been  said,  that  this  is  a  mere 
rale  inbankmptey;  b«t  it  is  not  so.  Lord  LomffhbGrmtgVM 
Order  (e)  was  made  fbr  tiie  expices  purpose  di  meetmg 
tiie  ease  of  mortgagor  and  mortgagee,  and  fixr  the  pi»pose 
of  preventing  the  neoessily  of  constant  ai^eations  to  the 
Court.  It  wie  not  merely  a  i«le  founded  on  an  act  (^ 
Parliament,  bat  it  is  in  accordftnce  with  Hie  principles  of 
a  Court  of  equity.  The  doctrine  Ibr  which  we  contend  19 
most  equitable.  It  is  inequitable  that  a  party  shoidd  aratf 
himself  of  his  specialty  debt,  either  by  sale  or  mortgage, 
and  then  ovendde  the  other  creditors  by  dtaimi^  the  lull 
amount  of  hia  debt.  Beyond  his  hen  on  the  property,  he 
IB  only  n  general  creditar. 

(a)  8  Yes.  527.  (c)  General  Order,  8th  March, 

(b)  IdVoe.  19SL  1794.    Seo  Arch.  Pr.  1S2. 
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Mr*  Wr^t  tot  tlie  ¥Qiidor,-*^Tlie  «diBiBiatratioii  in  ban^-  ^  1840. 
rupto7  ia  a  atatutoory  admixuatration^  without  reference  to 
the  natiure  of  the  dobt,  A  p«rty  ooniing  ia  under  th« 
baiikniptc]r>  aubudta  bims^lf  <jo  the  juriadictiou.  Wher^ 
ft  purty  h«d  »  a^9urity>  the  roile  in  baukruptoy  waa^  tbat 
b^  migbt  b»v9  tbe  aocurity  aold  and  oome  iu  for  tbo  dif for^ 
enoe.  Suieb  v«a  tbe  rule  bofore  Lord  LouffkborougiVs 
Order,  and  that  waa  only  n  general  order  on  the  aubjeo^ 
to  ai^TO  the  neoeaail^y  of  preyenting  a  petition  in  every 
diae^  We  wre  not  ereditora  by  aimple  eontraot,  aa  atated 
Oia  the  other  aide,  but  q^al^  ereditora.  The  deoree 
waa  obtained  in  the  testator'a  lifetime,  and  ia  equiTalent 
to  a  judgment  at  law.  The  adminiatration  of  legal  aaaeta 
ia  the  aanie  in  equity  a«  at  law.  The  ca«e  before  Sir  John 
l^e^ek^  proceeded  on  i^  miatahe  aa  to  the  apphcation  of  the 
role.  It  ia  impoaaible  to  read  the  obaerrationa  in  Mmw 
T.  B^gg,  without  aeeing  that  the  Chanoellor  denied  the 
rule  altogether*  An  inquiry  waa  made  among  the  Mastera 
ftt  thut  time,  and  no  auoh  rule  waa  found  to  exiat«  The 
iDortgage  in  thia  eaae  waa  aa  equitoble  mortgage*  In  the 
Itfetime  of  the  mortgagor,  there  waa  a  decree  for  a  aale  by 
oonaent  The  debtor  diea  before  the  aale,  and  then  inters 
Ywea  l^e  rule  aa  to  the  adminiatration  of  aaaeta*  It  ia 
perfect^  <;Iear,  that  the  mortgagor  waa  a  debtor  to  the  full 
lunount,  and  the  decree  wea  not  intended  to  put  him  in  a 
worae  aituation  than  he  would  have  been  in  without  it,  aa 
«  aimple  contraot  creditor,  holding  a  aecurity  for  part  of 
hia  debt.  The  queation  ia  put  in  Jfoaon  v.  Bogg,  what 
would  be  done  with  the  equitable  mortgage,  and  the  C91mn-» 
cellor  says,  the  Court  would  give  the  mortgagee  the  full 
benefit  of  it.  In  every  case,  except  the  case  before  Sir 
John  Leaeh^  which  clearly  is  erroneous,  the  party  has  gone 
in  hetaire  the  Master,  and  proved  fbr  the  whole  of  his 
debt.  A  party  is  not  bound  to  give  up  his  security  on 
going  in  befo:ce  the  Master.  Perry  v.  Barker  (a}.    It  does 

(a)  lay 69.205. 


YOUNO. 
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1840.        not  follow^  that  because  the  mortgage  being  an  equitable 
RoMB        mortgage^  the  party  is  necessarily  obliged  to  come  into 
equity^  that  he  is  to  be  deprived  of  his  legal  rights.    It  is 
true^  that  if  this  were  a  legal  mortgage^  and  there  had 
"^  been  a  foreclosure^  the  commencement  of  an  action  on  the 

bond  would  open  the  foreclosure^  but  still  the  mortgagee 
would  keep  the  estate  subject  to  redemption:  Aylet  ▼. 
HUl  {a)f  Tooke  t.  Hartley  (6).  Perry  y.  Barker  affirms  the 
principle^  that  when  the  estate  is  not  sold^  an  action  may 
be  brought^  though  where  sold  to  a  stranger,  and  the 
mortgagor  cannot  redeem,  the  mortgagee  will  be  restrained 
from  bringing  an  action  (c). 

Mr.  Purvis  in  reply. — Of  the  cases  cited  on  the  other 
side  from  Dickens,  the  first  corresponds  with  Perry  v. 
Barker.  The  other  was  overruled  by  it.  It  is  dear  that 
unless  the  creditor  is  in  a  situation  to  restore  the  mortga- 
gor to  the  right  which  he  had  before  the  sale,  he  is  not 
entitled  to  prove  for  the  full  amount,  nor  has  any  case  been 
cited  to  shew  that  the  party  is  so  entitled.  Every  rule  of 
justice  requires  that  where  a  party  has  had  Hie  full  benefit 
of  his  pledge,  he  should  only  prove  for  the  deficiency.  The 
decree  only  declares  the  party  a  creditor  for  the  deficiency. 
Assuming  the  law,  therefore,  to  be  against  us,  the  party 
has  consented  to  take  the  pledge  for  what  it  will  produce. 

The  Lord  Chief  Babon. — ^The  decree  must  be  taken 
to  have  been  a  decree  by  consent;  and  I  am  inclined  to 
think  the  petitioner  is  bound  by  it. 

Jvne2Zrd.  The  Lord  Chief  Baron. — ^The  question  is  whether 
iihe  plaintiff,  Bome,  should  be  allowed  to  prove  the  whole 
amount  of  his  simple  contract  debt  against  the  estate  of 
Young,  or  the  balance  only. 

(fl)  2  Dick  551.  (6)  Id.  785. 

(c)  See  Ante,  Vol.  1,  p.  348,  n. 
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I  have  given  some  consideration  to  the  case^  and  I  am*  ^  1840. 
inclined  to  adhere  to  the  opinion  which  I  at  first  expressed^ 
that  the  petitioner  is  bonnd  by  the  decree  which  has  been 
taken  by  consent.  The  case  of  Greenwood  y.  Taylor  is 
supposed  to  have  decided^  that  the  mode  of  proving  debts 
in  equity  is  similar  to  that  adopted  by  the  rules  in  baok- 
ruptcy.  It  seems  to  be  considered  that  the  Master  of  the 
Rolls  meant  to  lay  down  the  general  proposition  that  in  all 
cases  of  administration  of  assets  in  equity^  the  creditor  by 
specialty^  who  has  also  a  security  by  mortgage^  should 
make  the  most  of  that  security  firsts  and  then  prove  for  the 
balance.  I  must  say  if  that  was  his  intention^  I  do  not 
accede  to  such  a  proposition.  But  I  think  it  plainly  ap- 
pears that  he  did  not  mean  to  lay  that  down  generally^  but 
onfy  where  a  party  is  obliged  to  apply  to  a  Court  of  equity 
for  the  sale  of  his  security. 

Where  a  man  is  a  creditor  by  bond  and  also  has  a  mort* 
gage  for  the  same  debt,  on  administration  in  equity  for  the 
benefit  of  the  creditors,  he  is  at  liberty  to  make  use  of  both 
securities ;  that  is,  to  prove  his  bond  debt  to  the  full  extent 
along  with  the  other  creditors,  and  to  enforce  his  mort- 
gage in  the  usual  manner.  And  there  is  no  occasion  at  all 
to  apply  to  a  Ck>urt  of  equity  about  the  mortgage.  He  may 
prove  his  debt  and  take  other  remedies  on  his  mortgage. 
He  may  give  notice  to  the  tenants  and  receive  the  rents, 
and  equity  cannot  interfere.  All  he  can  do  in  equity  is  to 
foreclose  the  mortgage.  Therefore,  generally  speaking,  I  do 
not  see  how  any  question  can  be  raised  as  to  the  mode  of 
proof  in  equity  under  such  circumstances. 

But  the  circumstances  in  this  case  present  a  substantial 
difierence.    There  is  no  specialty  creditor  here  at  all;  but  ^.^^a 
Rome,  being  the  vendor  of  property  for  which  he  had  not^  — ^—  ^  ^^T^^^ 
received  the  purchase-money,  became  entitled  in  equit/  ^^^^^ 
to  file  his  bill  for  specific  performance.     By  consent  he 
obtains  a  decree  under  which  he  is  entitled  to  an  ac- 
count and  payment  in  the  Master's  office,  and  if  the  money 

YOL.  lY.  P  EQ.  EX. 
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1840.  ^  18  not  paid  bj  a  certain  dsj,  the  estate  is  to  be  soldj  abd 
he  is  to  get  his  remedy;  and  if  he  is  not  paid  the  whole, 
he  is  to  stand  as  a  creditor  for  the  balance  only.  Equity 
might  not  enforce  that  against  him^  bat  that  is  his  own 
prayer  and  Ids  own  consent.  Suppose  he  had  receiyed  a 
portion  of  his  debt^  and  then  the  party  had  died^  could  it  be 
said  he  conld  come  here  and  then  prove  the  whole  amount 
of  his  simple  contract  debt?  I  do  not  think  it  oonld  be 
allowed  as  to  a  bond  debt;  certainly  not  as  to  a  simple 
contract  debt.  It  would  be  nnjnst  that  he  should  receive 
more  than  he  had  contracted  for.  That  cannot  be  the 
consequence  of  any  principle  adverted  to  by  the  Chmed" 
kr  in  Mason  v.  Bogg. 

Here  the  creditor  was  contented  to  remain  a  creditor  of 
the  party  for  the  balance.  Can  it  be  diffSerent  if  the 
party  dies?  He  takes  advantage  of  a  creditor's  snit  to 
have  his  debt  paid.  Part  is  already  paid.  Under  theae 
circumstances^  I  think  he  is  entitled  to  prove  for  the  ba- 
lance only.  This  does  not  affect  the  general  rule ;  and  Ibeg 
to  have  it  understood  I  do  not  think  it  like  the  case  of  a 
mortgage,  and  that  I  do  not  in  this  decision  intend  to 
interfere  with  the  doctrine  in  Mason  v.  Bogg.  And  with 
respect  to  Greenwood  v.  Taylor,  if  the  Master  of  the  Bolls 
meant  what  seems  to  be  imputed  to  him^  I  do  not  agree 
with  him;  but  I  do  not  think  he  did.  I  should  like  to 
see  the  petition  upon  which  he  made  the  order  in  that 
case. 

Be  that  as  it  may,  in  this  case  the  party  must  stand 
upon  his  own  contract.  The  death  of  the  other  party 
makes  no  difference,  and  the  decree  will  have  the  same 
effect  as  it  would  have  had  in  his  lifetime. 

See  Ex  parte  Davtnpwrt,  Jurist,  Vol  4,  p.  1066. 
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Georoe  V.  Evans. 

m  June  18M. 

X  H£  object  of  the  bill  W^  to  C^  the  d^eudant  to  ac-   Receiver  refiu- 

oount  for  certom  monies  paid  and  reeeived  by  him  for  the  bet!r^?parUe8 
plaintiff,  and  to  have  it  declared  that  he,  as  trustee  for  sale  j'^^the  rciai^ 
for  the  plaintiff,  was  not  competent  to  purchase  the  trust  'itu^^on  ot 

-.,,.-__  _  cestui  que  trutt 

property ;  or  otherwise  that  be  poi^ht  be  decreed  to  re-  and  trustee, 
convey  the  trust  property  to  the  plaintiff,  the  latter  offerr  uttel!'^Ui«t** 
ing  to  pay  all  sums  of  money  nf  hich  should  be  fqu^d  due  ^^°™  *« '«- 

ceiver  was 

from  him  to  the  defendant ;  fqr  an  injunction  to  restrain  prayed,  admit- 

the  defendant  from  selling  the  lease  of  the  premises,  and  purcha8ed^he 

for  a  receiver  and  manager  to  collect  the  outstanding  ^^^ground'of 

debts,  and  carry  on  the  business  of  the  plaintiff,  &c.  \^^  decision  be- 

*  •  '  ing,  though  the 

It  appeared  that  the  plaintiff,  who  had  for  some  years  case  was  one  of 
previously  carried  on  the  business  of  a  mathematical  in-  SeCourt coid 
strament  maker  and  optician,  in  Tooley-street^  in  the  Siuh^Jparchase 
Borough,  under  the  n^me  of  Pring  &  Fage,  in  May,  1337,  deed  was  actu- 
called  a  meeting  of  his  creditors,  the  result  of  ^liich  was,  a  case  laid 
that  by  a  deed  dated  the  10th  of  the  following  fnne,  he  of  bdirrtL 
assigned  to  Smart,  Bobins,  Hawkes,  and  the  defendant  defendant, 

^  *  /  ^  which  has  been 

Evans,  all  his  property,  wearing  apparel  excepted,  upon  produced  for 
(rust,  to  carry  on  his  business  upon  the  premises  for  of^the^iaintiff 
eighteen  months  fipom  the  date  of  the  indenture,  and  to  ""d^e^may^b^** 
apply  the  profits,  after  the  expiration  of  that  time,  in  the  ^^*^  ^n  support 

^'^  ^  *^  *    ,  ,  .  of  the  plaintiff's 

first  place  m  payment  of  the  usual  costs ;  next,  m  payment  motion  for  a  re- 

of  certain  sums  advai^ced  for  the  plaintiff  by  Bobins  and  ^*'^*'' 

Hawkes,  and  subject  thereto  in  payment  of  other  debts  due 

to  Bobins  and  Hawkes  and  the  other  creditors,  by  instal- 

moits  of  three,  six,  and  eight  months,  and  subject  thereto 

to  hold  the  premises  in  trust  for  the  plaintiff,  his  executors, 

administrators,  and  assigns.   By  the  deed,  power  was  givei^ 

to  the  trustees  to  sell  and  dispose  of  the  premises,  in  case 

the  profits  of  the  business  were  insufficient  to  pay  any  of 

the  instalments  when  due,  and  to  allow  £2  a-week  to 

the  plaintiff.  * 
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J840^  The  trustees  entered  upon  the  trust,  and  in  September 
following  Hawkes  died  leaving  Robins  his  executor. 

The  first  instalment  not  being  paid,  a  meeting  took  place 
in  December,  1837,  when,  as  alleged  by  the  bill,  Robins, 
in  order  to  preserve  the  business  for  the  plaintiff,  and  to 
carry  the  trusts  into  effect,  offered  to  postpone  his  own 
right  and  that  of  Hawkes^s  estate  to  that  of  the  other  cre- 
ditors, and  to  guarantee  the  other  two  instalments,  pro- 
vided he  were  allowed  to  carry  on  the  trade.  This  was 
denied  by  the  defendant;  but  it  was  admitted  that  the 
draft  of  a  deed  was  prepared  to  some  such  effect,  and  sent 
to  the  defendant  for  his  approval,  and  that  several  nego- 
tiations on  the  subject  took  place,  which  terminated  in 
Bobins's  plans  being  rejected. 

Ultimately  a  great  portion  of  the  creditors,  upon  the  re- 
presentation of  the  defendant  and  his  attorney,  accepted  a 
composition  of  13«.  4^.,  and  those  who  did  not  accept  were 
paid  in  full.  These  payments  were  made  by  the  defend- 
ant to  the  amount  of  £1646.  An  assignment,  dated  the 
24th  January,  1838,  was  then  executed  between  Smart 
and  Robins  of  the  first  part,  the  plaintiff  of  the  second  part^ 
and  the  defendant  of  the  third  part,  by  which,  after  reciting 
that  £1646  had  been  applied  by  the  defendant  in  satis- 
faction and  discharge  of  the  debts  due  by  the  plaintiff,  the 
other  trustees  and  the  plaintiff  assigned  to  the  defendant 
all  the  property  comprised  in  the  trust  deed. 

The  bill  charged  that  the  deed  of  January  1838  was  exe- 
cuted by  the  plaintiff  in  consequence  of  a  representation 
made  to  him  by  the  defendant,  that  if  he  acceded  to  Robins's 
offer,  Robins  would  in&llibly  take  the  whole  business  into 
Ids  own  hands,  and  exclude  the  plaintiff  from  the  enjoyment 
of  it;  but  that  if  he,  the  defendant,  took  the  business,  he 
would  pay  all  the  plaintiff's  debts,  and  subject  thereto  would 
hold  in  trust  for  the  plaintiff;  but  that  it  was  necessary,  in 
point  of  law,  that  the  deed  should  be  in  its  form  absolute  ; 
that  in  £act  the  plaintiff  and  the  trustees.  Smart  and 
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Robins^  executed  the  deed  upon  aa  express  tmdertaking  ^  1840. 
on  the  part  of  the  defendant^  that  he  would  hold  the  pre- 
mifles  merely  as  a  security  for  the  sums  paid  by  him  with 
interest :  that  nevertheless  the  defendant  claimed  to  hold 
the  same  absolutely;  and  although  he  had  at  first  allowed 
the  plaintiff  and  his  aunt  to  reside  on  the  premises^  and 
paid  the  plaintiff  two  guineas  a-week^  yet^  in  March,  1838^ 
he  turned  them  both  out^  and  had  discontinued  the  pay- 
ment :  that  the  defendant,  who  was  a  potato  merchant,  had 
since  carried  on  the  plaintiff's  business  of  optician  under  the 
name  of  Dring  &  Fage,  and  had  introduced  into  the  con- 
cern his  son,  who  was  totally  unacquainted  with  the  busi- 
ness, proposing  to  allow  him  a  salary  of  £200  a-year :  that 
the  profits  of  the  business  were  considerable,  amounting 
to  about  £700  a-year;  and  that  the  defendant  employed  a 
great  part  of  them  in  repairing  the  premises  and  in- 
creasing the  stock  in  trade. 

The  defendant,  by  his  answer,  denied  that  he  had  pre- 
vented the  arrangement  with  Sobins  being  carried  into 
effect.  He  stated  that  the  plaintiff  had  frequently  called 
upon  him,  and  said,  that  if  the  business  was  ever  put  in 
tlie  hands  of  Robins  there  would  be  no  chance  of  his  getting 
it  again;  and  therefore  he,  the  defendant,  at  the  earnest 
entreaty  of  the  plaintiff,  agreed  to  purchase  the  premises. 
He  admitted  that  he  had  told  the  plaintiff,  that  if  he  paid 
his  debts  he  would  let  him  have  his  property  again,  but  he 
insisted  there  was  no  contract  for  that  purpose.  He  also 
admitted  that  he  had  told  the  plaintiff  that  the  assignment 
must  be  absolute  and  not  conditional,  but  he  stated  that  he 
had  also  told  him  that  this  was  in  consequence  of  a  coun- 
sel's  opinion  which  he  had  taken.  That  in  fact  he  had  in- 
tended it  originally  to  be  a  conditional  assignment,  but  that 
he  was  advised,  for  his  own  safety,  that  it  should  be  absolute. 
He  denied  that  the  profits  were  £700  a-year,  but  admitted 
that  he  had  laid  out  part  of  them  in  repairs.  He  admitted 
that  he  was  carrying  on  the  business  under  the  name  of 
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Dring  &;  Fage;  that  he  had  introdm^  his  son  into  the 
businiess,  who  originally  knew  nothing  about  it,  and  that 
he  had  tnmed  the  plaintiff  out ;  but  he  allied  that  he  had 
only  taken  the  plaintiff  as  his  shopman^  and  had  taken  care 
that  the  receipts  for  his  wages  should  specify  this. 

It  appeared  that  the  plaintiff  had  tendered  to  ttie  de* 
fendant  the  sum  of  £1646^  with  interest,  which  the  defend- 
ant  had  refused  to  aoc^t.  The  defendant  alleged,  by  his 
answer,  that  the  sum  of  £2570  was  due  to  him. 

Mr.  SimpHfOon  and  Mr.  Baiiey  now  tnoved  foi^  la  re* 
ceiver. — The  defendant  has  worked  himself  into  this  bud- 
ness  by  fraud,  and  is  now  carrying  it  on,  not  on  the  terms 
on  which  he  ought  to  have  carried  it  on,  but  for  bis  own 
benefit.  He  admits  that  by  his  answer.  He  carries  it  on 
also  in  the  name  of  Dring  &  Fage,  which  is  more  to  his 
advantage  than  carrying  it  on  in  his  own  name.  If  he  is 
allowed  to  do  that  until  the  hearing,  the  consequence  will 
be  that  he  will  draw  away  all  the  old  customers,  and  the 
decree  will  be  useless.  The  lease  had  only  two  years  to 
rtin,  and  will  expire  at  Christmas.  He  will  then  carry  on 
the  business  on  some  other  premises,  and  whether  under 
the  name  of  Dring  &  Fage  or  not  will  be  immaterial,  as  he 
will  then  have  established  his  connexion.  'Die  plailitiff  has 
treated  him  by  the  bill  as  a  mortgagee,  and  as  entitled  to  re- 
imburse himself  with  interest.  We  offered  to  redeem  him 
on  these  terms ;  but  he  reftised  to  take  the  offer.  T3K)ngh 
he  was  not  bound  to  do  so,  yet  he  is  bound  by  the  fact  of  a 
tender.  At  the  hearing  this  will  be  cut'down  to  a  mortgage. 
Here  the  defendant  was  a  trustee  for  payment  to  &e  ere* 
ditors  and  ultimately  for  the  plaintiff.  A  trustee  for  sale 
cannot  generally  purchase ;  if  he  do,  he  must  have  dis- 
tinctly thrown  off  his  character  of  trustee,  and  purchase  at 
the  full  value  in  his  real  name.  It  is  clear  h^*e  that  he 
did  not  give  the  Ml  value,  and  by  his  resistance  shews  that 


be  thougM  it  a  hicrative  conc^n:  StUboell  v.  WUkhu (a).  ^^0^ 
He  refoses  to  set  forth  an  aooount  of  the  receipts  and 
profits.  No  doubt  the  general  rule  is^  that  the  Court  can- 
not diange  ihe  possession  as  against  the  mortgagee,  so 
long  as  the  party  has  not  paid  the  mo^gage  money.  Bat 
here  the  plaintiff  having  actually  tendered  the  money,  can 
liie  defendant,  insisting  that  he  is  an  abeobde  otmer,  be 
allowed  to  continue  in  possession,  when  he  actually  refuses 
to  reoeiye  the  money,  which  is  the  only  money  coming  due 
to  him  in  the  event  of  his  being  declared  a  mortgagee? 
And  we  offer  to  pay  the  money  into  Court. 

Mr.  Betheli,  contrh,  having  cited  the  observations  of 
Lord  EUbm  in  StiOweU  v.  WUkins  (A),  was  stopped  by  the 
Court. 

Albbuson,  B. — I  think  the  present  motion  cannot  be 
granted.  This  is  a  case  in  which  certain  transactions 
appear  to  have  taken  place,  which,  if  not  fully  explained, 
may  lead  ultimately  to  a  decision  adverse  to  the  defend- 
ant. But  in  the  mean  while  the  defendant  has,  at  aH 
events,  a  claim  upon  tiiie  property  for  a  certain  sum,  and 
unless  there  be  some  precedent  to  shew  me  that  I  can 
interfere  in  this  intermediate  stage  of  the  cause  where  the 
contract  has  not  yet  been  set  aside,  or  unless  it  be  dis- 
tinctly shewn  me  that  the  property  is  likely  to  perish  from 
the  neglect  or  misconduct  of  the  defendant,  (which  cer- 
tainly has  not  been  shewn  to  me),  I  think  there  is  no- 
thing to  authorize  the  Court  to  interfere  in  a  summary 
way.  There  is  nothing  to  shew  that  the  defendant  is 
likely  to  destroy  the  business.  It  would  be  a  conmierdal 
suicide  if  he  did.  For  anything  that  at  present  appears, 
all  he  is  to  get  in  exchange  for  what  he  has  paid  is  the 

(a)  Jac.  280;  6  Mad.  49.  (a)  See  Jac.  p.  283. 
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^1840^  good-will.  If  he  carries  the  business  away  he  will  destroj 
that  security.  I  do  not  think  it  ought  to  be  presumed 
that  he  will  do  so.  No  doubt  a  trustee  purchasing  of  his 
cestui  que  trust  must  shew  that  the  transaction  was  &ir 
and  open :  but  there  are  cases  in  which  a  trustee  purchas- 
ing is  allowed  to  retain  possession.  The  case  of  StiUweU 
V.  fVilkins,  which  has  been  cited  for  the  plainti£F^  is  strong 
the  other  way. 

Motion  reftued. 

On  the  foregoing  motion^  a  case  laid  before  counsel  ob 
behalf  of  the  defendant^  and  which  had  been  produced  for 
the  inspection  of  the  plaintifiP  under  the  usual  order^  was 
read  in  support  of  the  motion;  the  defendant  not  insistiDg 
upon  any  privileged  protection  by  his  answer. 

The  cases  cited  for  the  plaintiff  were  Powell  y.  Lasso- 
lette  {a)  and  Walker  v.  Cbrke  («). 

(a)  Jac.  649.  (6)  Ante,  Vol.  3,  p.  276. 


July  lit,  2nd,  Hall  V.  LaVEE. 

23rd.  TT 

A  solicitor  who   UNDER  the  will  of  Robert  Bamevelt,   Hall  was  the 


nll^M  of  ar*  trostee  for  sale  of  the  testator's  real  estates  ;  and  Robert 

*tintifff  fn  r  ^^^^7'  Richard  WooUey,  and  their  sister,  Mrs.  Landers, 

cause  without  the  wifc  of  Captain  Landers,  were  the  parties  beneficially  in- 

WM  hdd  ffnti  -  tcrcstcd  in  the  estates  in  thirds  (a) .  The  share  of  Mrs.  Lan- 

^Mt  Aem  on  ^^^  ^^'  ^P^^  ^®^  marriage  settlement,  settled  upon  her- 

the  ftind  in  Self  for  life,  with  remainder  to  her  children.     In  1814  the 

Court  for  his 

general  bill  of  cstates  wcte  Contracted  to  be  sold  to  various  purchasers. 

entiSed,  wader  -^.t  that  time  Blamirc  and  Marriott  were  the  solicitors  of 

itonw  ^^'to  "be  *^®  vendors ;  but,  in  1820,  Robert  and  Richard  Woolley  re- 

paid  out  of  the  tained  Poole,  who  was  their  nephew,  as  their  attorney  in  the 

of  the  costs  of  room  of  Blamirc  and  Marriott.  This  retainer  was  adopted 

the  suit  proper- 
ly incurred.  .  v  «  ,,  ,  -. 
^                                                         >(a)  Sec  atUe,  Vol.  3,  p.  191. 
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by  Hall^  the  trustee^  and  the  title-deeds  were  delivered  to      ^840. 
Poole.    Robert  Woolley  having  previously  assigned  his 
share  by  way  of  mortgage^  under  which  Lomas  was  a 
trustee^  that  mortgage  was^  after  the  retainer^  assigned  to 
Lomas. 

The  estates  of  the  testator  being  sold  in  lots^  and  seve- 
ral of  the  purchasers  refusing  to  complete  their  purchase^ 
bills  were  filed  against  them  in  this  Court  under  the  direc- 
tion of  PoolCj  as  the  attorney  for  the  vendors;  and  in 
these  suits  Poole  used  the  names  of  Mr.  Lomas  and  Cap- 
tain and  Mrs.  Landers  and  their  trustees^  as  plaintiffs^ 
without  ever  having  been  retained  by  them.  The  resxdt 
of  three  of  these  suits  was  successful^  and  the  purchase- 
money  was  paid  by  the  defendants  in  those  suits  into 
Court.  In  those  cases  where  no  suit  had  been  necessary, 
the  purchasers  had  paid  their  purchase-money  to  the  par- 
ties entitled  under  the  will.  Amongst  these  purchasers^ 
was  the  purchaser  of  the  largest  lot^  to  whom  Poole  deli- 
vered the  title-deeds  of  the  estate^  without  taking  any 
covenant  for  their  production. 

Poole  having  delivered  bills  of  costs  to  a  very  large 
amoimt  to  Captain  and  Mrs.  Landers  for  business  trans- 
acted in  the  Exchequer  suits^  and  also  in  relation  to  the 
lots  which  had  been  sold  without  suit,  and  in  relation  to 
certain  actions  of  ejectment^  the  question  now,  on  excep- 
tions to  the  Master's  report,  was,  whether,  considering 
the  manner  in  which  he  had  made  them  parties  to  the 
Exchequer  suits,  he  had  a  lien  on  the  funds  in  Court,  as 
against  Captain  and  Mrs.  Landers^  for  his  general  bill  of 
costs. 

It  was  admitted  that  Captain  and  Mrs.  Landers  had 
retained  Poole  in  the  ejectments ;  but  it  was  clear  that 
they  had  avoided  employing  him  as  solicitor  in  the  suits 
in  the  Exchequer^  having,  on  the  contrary,  retained  another 
solicitor,  Mr.  Gordon^  with  instructions  to  see  that  they 
were  not  introduced  by  Poole  into  those  suits.    It  ap- 
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jreared  bIso^  contrary  to  the  Master's  findings  tliat  they 
had  employed  Gordon  in  other  matters  in  which  Poole 
claimed  to  have  been  their  solicitor. 

The  Master  found  that  Lomas  was  made  a  party  to  the 
suits  only  as  a  trustee. 

Mr.  fiKmpMfwon  and  Mr.  Loumdes  for  the  exceptioiu. 

Mr.  Swmtsion  and  Mr.  Koe  for  the  report — Captun 
and  Mrs.  Landws  hav«  been  parties  deriving  benefit  from 
these  suits.  Tiaej  have  been  partaking  in  the  interest  at 
the  money  paid  into  Court ;  and  they  have,  from  time  to 
time,  received  money  in  respect  of  the  lots  which  were  add 
without  suit.  The  title-deeds  were  handed  over  to  Poole 
to  realize  the  purchase-money.  They  were  placed  in  his 
hands  at  the  desire  of  the  parties  entitled  to  two-thirds  of 
the  estate,  and  witb  the  acquiescence  of  the  others.  TJ&- 
iess  Poole  had  handed  over  the  deeds  to  the  purchasers, 
the  money  never  would  have  been  paid.  Can  these  ac- 
quiescing parties  now  turn  round,  and  refase  to  pay  the 
costs?  [AUerson,  B. — Can  Poole  have  any  general  hen 
against  them  out  of  the  partieular  suit  ?  Itien  arises  oat 
o(  contract.]  A  solicitor,  independently  of  contract,  has 
a  general  lien.  Suppose  Woolley  had  not  retained  Poole, 
and  Poole  had  instituted  these  suits  in  their  name,  and 
they  had  taken  the  profits,  could  they  say  he  had  not  a 
lien?  But  here  the  case  goes  farther.  He  had  possession 
oi  the  title-deeds.  If  he  does  business  relating  to  the 
title-deeds  and  other  business  not  relating  thereto,  he  has 
a  lien  for  both  businesses.  The  Woolleys  had  no  title  to 
the  title-^eeds  except  through  Hall.  Poole  is  also  soli- 
citor of  Hall.  The  Woolleys  could  not  have  called  upon 
Hall  to  deliver  up  the  deeds.  The  suits  are  merely  inci- 
dental, to  carry  into  effect  the  trusts  of  the  will.  The 
mere  circumstance  of  a  sale,  and  the  deeds  being  handed 
over  to  the  purchasers,  makes  no  di£Perence:  Worrail  v. 
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JbAfUDii  '{a).  [Aiderson,  B. — ^The  purchasers  to  whom  the 
deeds  were  delivered,  did  not  pay  the  money  into  Court, 
but  to  the  parties  themsdlYes.]  He  has  the  same  lien  for 
his  entire  demand  as  if  the  fimd  were  in  Court :  Ex  parte 
SterSng(b).  Then,  if  the  parties  adopt  the  suit,  it  is  a 
retainer  from  the  beginning.  If  a  solicitor  institute  a  suit 
in  the  name  of  a  party  (the  suit  being  a  proper  one),  and 
tlie  party  is  not  aware  of  it  at  the  time,  but  the  solicitor 
subsequently  gives  him  notice,  and  he  does  not  direct  the 
soKcitor  to  stop  it,  but  permits  it  to  go  on,  it  is  incompe^ 
tent  for  the  party  afterwards,  and  after  the  suit  has  gone 
on  to  a  hearing,  to  say  that  he  did  not  institute  it.  [Aiders 
wm,  B. — I  should  be  glad  to  have  an  authority  for  that 
proposition.  I  should  be  much  alarmed  if  it  were  true. 
it  is  raising  a  contract  out  of  a  man's  doing  nothing.] 

Mr.  SimpHMon,  in  reply. — ^There  is  no  evidence  or  ad*- 
mission  against  the  Landerses  of  their  adoption  of  Poole 
as  their  attorney.  The  purchase-money  for  the  lots  which 
were  sold  without  suit  was  not  paid  to  Poole,  but  to  the 
parties  themselves,  according  to  their  interests  under  the 
will.  That  is  anything  but  evidence  of  Poole  being  em- 
ployed for  them.  It  is  true  he  got  possession  of  the  deeds, 
but  not  on  account  of  the  Landerses,  and  therefore  he  can 
have  no  lien  against  them  on  the  deeds  without  their  con- 
sent. As  to  the  ejectments,  it  may  be  conceded  that  he 
had  some  authority  from  them;  but  it  is  evident  they  did 
not  retain  him  in  the  suits.  At  law  it  requires  a  special 
retainer  to  auth(»ize  an  attorney  to  commence  an  action'; 
and  I  should  say  the  rule  in  equity  was  even  more  strict : 
tor  in  £orrf  v.  Kellett  {c)  it  was  discussed  whether  a  re- 
tainer to  commence  a  suit  in  equity  should  not  be  in  writ- 
ing.   Even  supposing  the  circumstances  were  sufficient  to 

(fl)  2  J.  &  W.  214.  (6)  16  Vea.  268. 

(c)2MyL  &K.  1. 
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1840.  make  tlie  Landerses  liable  to  Poole  for  tlie  coats  in  a  par* 
ticular  suit^  does  that  give  him  a  lien  beyond  the  extent 
of  his  demands  in  that  suit  ?  If  he  had  other  demandsi 
could  he  tack  them  to  the  demands  in  that  suitj  so  as 
to  give  him  a  general  lien  on  the  fond  in  Court?  In 
that  respect  a  lien  on  a  fund  recovered  differs  firom  a  lien 
on  paper :  Loiwe  y.  Church  (a)^  Davies  y.  Bush  (b).  And  his 
having  had  the  deeds  is  immaterialj  if  he  can  shew  no 
recognition  of  his  claim  by  the  Landerses.  Besides,  if 
he  even  had  a  lien  on  the  deeds^  he  has  deprived  himself 
of  it  by  parting  with  them.  We  can  reach  the  money  in 
Court  without  the  assistance  of  the  deeds^  and  in  that 
respect  this  case  differs  from  fVorratt  v.  Johnson. 

AlbebsoNi  B. — ^As  far  as  Captain  and  Mrs.  Landers 
are  concerned^  the  question  is,  what  is  the  fund  in 
Court  ?  It  is  the  balance  after  pajrment  of  the  reasonable 
expenses  of  the  cause.  I  should  say  the  lien  on  that  fimd 
does  not  depend  on  the  question  whether  they  retained 
Poole  or  not.  All  the  divisible  fund  is  the  fund  deduct- 
ing the  costs.  It  seems  to  me  that  Poole  has  no  lien  on 
the  divisible  fund,  that  is  to  say,  the  surplus  of  the  fond 
after  payment  of  the  costs  of  the  suit. 

July  23rc2.  Aluebson,  B. — I  have  examined  the  papers  in  this  case, 
and  am  of  opinion  that  the  exceptions  to  the  Master's  re- 
port must  be  allowed. 

On  the  facts,  the  proper  conclusion  to  be  drawn  is,  that 
the  petitioner  is  to  be  allowed  the  costs  properly  incurred 
by  him  as  solicitor  in  each  of  the  three  equity  suits,  to  be 
taken  in  each  case  out  of  the  sum  in  Court,  and  that  the 
parties  are  then  in  each  case  to  be  entitled  to  their  distri- 
butive share  of  the  residue. 

It  appears  to  me  that  Mr.  Poole  was  not  the  attorney 

(a)  4  Madd.  391.  (6)  1  Younge,  358. 
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of  Captain  and  Mrs.  Landers,  or  of  Mr.  Lomas,  or  of  their  ^  1840. 
trustees :  that  the  utmost  that  can  be  said  is,  that  they 
did  not  interfere  after  they  knew  their  names  were  used 
by  him  as  plaintiffs,  to  prevent  that  being  done.  But  this, 
thongh  it  will  give  the  defendants  a  claim  against  them, 
will  give  no  claim  to  Mr.  Poole  on  them.  He  can  only 
establish  a  claim  under  a  contract  with  them,  and  there  is 
no  evidence  of  that. 

But  still  as  he,  as  attorney  for  the  Woolleys  (using  their 
names),  recovered  the  fund,  and  the  parties  come  in  now 
to  have  the  benefit  of  it,  they  can  only  have  their  share 
of  the  divisible  fund  recovered,  which  is  the  amount  reco- 
vered deducting  the  reasonable  expenses  of  recovering  it. 

It  seems  also  to  be  proved  that  the  parties  did  retain 
Mr.  Poole  in  the  actions  of  ejectment,  therefore  he  will 
have  a  hen  on  the  shares  of  all  the  parties  as  to  those 
costs. 

And  as  to  the  shares  of  the  two  Woolleys,  he  will  have  a 
lien  for  his  general  bill. 

I  think  the  costs  of  Captain  and  Mrs.  Landers  and  Mr. 
Lomas,  incurred  by  the  petition  and  examination  before 
the  Master,  must  fall  on  the  petitioners. 

Order  accordingly. 
See  Bozon  v.  BoOand,  4  Myl.  &  Cr.  354. 


Bailet  V.  Gould. 
m  Juhf  nth. 

1  HE  bill  was  filed  by  parties  interested  under  the  will  of  ad  executor  b 

Abraham  Bailey,  against  the  executors  Gk)uld  and  Powell,  iw^^or  wn- 

calling  them  to  account  for  the  testator's  assets.    The  ex-  *^n"«  the  insur- 

ance,  of  his 

ecutors  being  decreed  to  account  for  what,  but  for  their  testator's  pro* 

perty  against 
fire. 
Executors,  against  whom  an  inquiry  has  been  directed  as  to  what  part  of  the  testator's  assets 
might,  but  for  their  wilful  default,  have  been  got  in,  and  who  have  been  guilty  of  some  acts  of 
negligence,  may  neTertheless  be  entitled  to  their  costs  of  an  administration  suit  brought  against 
them. 
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wilftil  defaultj  they  might  have  got  in^  the  Mastar  xbiuIq 
his  report^  whereby  he  found  that  four  several  aums  of  £150, 
£180^  £120,  and  £60,  which  were  outstanding  on  various 
securities^  had  not  been  called  in  by  the  executorsj  and 
had  by  their  nogligence  and  wilful  default  been  lost  to  the 
testator's  estate.  The  Court  overruled  the  Master's  opinion 
Its  to  the  three  first  itemSj  but  it  appearing  upon  the  ad- 
mission of  the  defendant  Oould,  who  was  the  more  active 
executor,  that  he  had  omitted  to  keep  insured  a  certain 
leasehold  factory  of  the  testator,  which  had  been  burnt 
down  since  the  testator's  death,  it  was  referred  back  to 
the  Master  to  make  inquiries  upon  that  sul^ect,  with 
liberty  to  state  special  circumstances  as  to  that  particular 
point. 

The  Master  by  his  further  report  found  that  the  testate? 
was  at  the  time  of  his  death  in  partnership  with  one  Bar- 
low as  a  silk  manufacturer.  That  the  partnership  premises 
which  the  testator  held  under  a  long  lease,  and  which  he 
let  to  the  partnership,  were  insured  by  the  testator  for 
£550  against  damage  by  fire.  That  the  original  policy 
bore  date  the  15th  March,  1816,  that  this  policy  expired 
on  the  15th  March,  1817,  when  a  new  policy  was  effected 
by  the  testator  for  a  year.  That  the  testator  died  in  April, 
1818,  after  this  policy  had  expired,  but  that  three  weeks 
previous  to  his  death  he  was  unable  to  transact  business, 
and  Gk)uld  acted  for  him.  That  the  will  was  proved  in 
June,  1818.  That  after  the  testator's  death  the  executors 
continued  the  business  with  Barlow^  That  the  insurance 
on  this  property  had  not  been  kept  up  by  the  executors, 
though  they  had  insured  other  property  of  the  testator. 
That  in  1824  the  factory  was  burnt  down.  From  these 
facts  the  Master  concluded  that  the  executors  were  chai^e- 
able  with  the  amount  of  the  sum  insured. 

In  the  lease  of  the  factory  there  was  no  covenant  to  in- 
sure. 

The  principal  question,  on  further  directions,  was,  whe- 
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ther  the  execatx>r8  were  chargeable  for  the  non-maurance. 
Another  question^  however,  was  raised  in  argument,  arising 
from  the  circumstance  of  the  Master  having  again  reported 
against  the  executors  as  to  the  sums  of  £150,  £180,  and 
£120. 

Mr.  Temple  and  Mr.  Bacon,  for  the  plaintiffs,  contended 
that  it  was  the  executors'  duty  to  insure  whether  the  pre- 
mises were  insured  at  the  testator's  death  or  not :  and  they 
submitted  that  the  executors  ought  to  pay  the  costs  of  the 
suit. 

Mr.  O.  Anderdon,  for  the  heir-at-law  of  the  testator,  took 
the  same  line  of  argument,  contending  that  the  ordi- 
naiy  policies  of  insurance  belonging  to  the  testator  must 
have  been  found  amongst  his  papers;  and  that  even  if 
the  executors  were  not  bound  to  insure  in  the  abstract, 
they  were  bound  to  continue  the  affairs  of  the  testator  in 
the  same  course  in  which  they  had  found  them  at  his 
death;  and  that  one  omission  by  the  testator  to  insure  im- 
mediately before  his  death  would  not  absolve  the  executors 
from  their  duty  in  this  respect.  He  abo  commented  on  the 
liability  of  the  executors  for  the  three  sums  of  £150  &c., 
reported  by  the  Master  to  be  chargeable  against  them, 

Mr.  Kenyan  Parker  for  the  testator's  widow. 

Mr.  Simpkinson  and  Mr.  Teed,  for  the  defendant 
(Jould. — On  the  balance  of  the  receipts  and  payments 
by  this  executor  there  is  a  sum  of  £85  coming  due  to 
him.  As  to  the  insurance,  it  will  be  observed  that  this 
was  not  an  old  policy  on  which  the  testator  paid  the  pre- 
miums £rom  time  to  time,  but  an  isolated  policy,  renewable 
as  the  testator  might  find  it  convenient.  The  last  policy 
expired  before  the  testator's  death,  and  was  not  renewed 
by  him.     How  is  Gould  answerable  for  that  ?    The  bill  is 
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1840.  not  filed  against  him  as  the  testator's  agents  bnt  as  his  ex- 
ecutor :  and  the  sums  which  he  paid  to  the  testator's  work- 
men have  been  disallowed  by  the  Master  for  the  express 
reason  that  they  were  paid  in  the  testator's  lifetime.  Is 
then  the  executor  bound  to  insure  property  which  the  tes- 
tator failed  to  continue  insured?  Or  is  there  any  authority 
which  decides  generally  that  an  executor  is  bound  to  in- 
sure or  to  continue  the  insurance  of  his  testator?  [AUer- 
son,  B. — ^I  must  determine  this  case  upon  that  ground.  I 
cannot  make  it  depend  on  the  circumstance  of  the  policy 
expiring  a  few  days  earlier  or  later^  the  testator  being  in- 
capable of  managing  his  affairs.] 

As  to  the  other  items^  the  Court  has  already  decided 
that  they  ought  not  to  be  charged  against  the  executors; 
and  as  no  direction  was  given  to  the  Master  to  review  his 
report^  it  is  dear  that  he  went  beyond  his  powers  in  ad- 
judicating upon  these  items :  Gayler  v.  FUzjohn  {a),  Lewit 
V.  ZiOxham{b). 

Mr.  Cole  for  the  personal  representatives  of  Powell  said, 
that  the  Master  had  found  a  considerable  sum  coming  due 
to  Powell.  He  contended  that  his  clients  were  entitled  to 
their  testator's  costs ;  for  that  even  if  they  were  chargeable 
with  anything,  a  balance  was  due  to  them  on  the  whole 
transaction.  He  cited  Bennett  v.  Atikins  {c),  Baher  v.  Cwr- 
ier  (rf),  and  TayUyr  v.  Tabrum  (e).  [Alderaon,  B.— There  is 
no  difference  between  Gould  and  Powell  as  to  the  non-fea- 
zance ;  it  is  otherwise  as  to  mis-feazance.  There  may  be  a 
difference  as  to  the  insurance,  for  there  was  knowledge  in 
one  and  not  in  the  other]. 

Mr.  Temple^  in  reply,  contended,  with  reference  to  costs, 
that  there  was  no  instance  in  which,  where  a  decree  had 

(a)  1  Keen,  469.  (rf)  Ante,  Vol.  1,  p.  250. 

(6)lMer.  179.  (0  6  Sim.  281. 

(c)  Ante,  Vol.  1,  p.  247. 
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gone  against  executors  for  an  inquiry  as  to  their  wilful  ie^  ^  1840. 
fSault,  the  Court  had  allowed  them  their  costs.  [Alderson,  B. 
— ^The  executors  must  be  security  for  the  debt  of  £50  which 
they  have  left  so  long  outstanding :  Powell  y*  Evans  (a). 
But  it  does  not  follow  that  they  are  to  lose  their  costs.  In 
Taylor  y.  Tabrum  they  were  allowed  their  costs^  though 
there  was  a  loss  of  £3,000.]  If  this  case  is  put  upon  the 
question  of  wilful  default  or  not,  there  are  no  such  exte- 
nuating circumstances  as  to  take  the  case  out  of  the  ge- 
neral rule.  But  I  submit  that  costs  do  not  follow  the  CYent 
of  the  suit,  after  such  a  decree  as  this. 

Aldbbsok,  B.,  after  stating  the  circumstances  under 
which  the  inquiry  contained  in  the  decree  had  been  di- 
rected, said :  I  much  doubt  whether  the  sum  of  £550,  for 
which  the  Master  finds  the  property  to  haYC  been  in- 
sured, can  be  called  the  personal  estate  of  the  testator  at 
alL  It  was  a  contingent  claim  which  the  testator  might, 
by  possibility,  himself  have  realized,  but  which  he  did  not. 
Whether  the  value  of  the  property  was  £550,  or  whether 
you  take  the  utmost  sum  the  parties  could  reasonably  be 
charged,  is  immaterial.  It  was  no  daim  existing  at  the 
time  of  the  testator's  death.  What  then  existed  the  execu- 
tors did  possess;  that  is,  the  leasehold  premises  and  ma- 
nufactory. Being  in  their  possession,  a  fire,  for  which  they 
were  not  to  blame,  occurred.  It  was  a  mere  misfortune 
which  took  place.  Can  the  loss  be  said  to  haYC  happened 
through  their  de&ult  in  not  keeping  up  a  contingent  claim? 
Was  this  property  which,  but  for  their  wilful  default,  they 
might  have  got  in?  It  is  very  difficult  to  say  that  it 
was. 

But  the  next  question  is,  whether  there  was  any  wilful 
defieiult?  It  was  in  the  possession  of  two  persons  as  part- 
ners.   They  carried  on  the  business  jointly.    Barlow  was 

(a)  5  Ve«.  839. 
▼OL.  IT.  Q  EQ.  EX. 
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interested  in  having  the  insunmce  as  well  as  the  other. 
The  omission  of  his  insurance^  he  being  a  party  directly 
interested^  is  a  material  circumstance.  It  would  be  a 
strong  thing  to  say,  (he,  as  a  reasonable  man,  and  taking 
reasonable  care  of  his  own  property,  not  doing  it), — it  would 
be  a  strong  thing  to  say,  that  these  parties  were  guilty  of 
wilfiil  de&nlt  in  omitting  to  do  what  Barlow  himself  might 
have  done.  I  think,  therrfore,  as  to  this  part  of  the  caie, 
that  the  executors  are  not  chargeable  as  for  wilful  d^ault. 
Then,  as  to  the  other  parts  of  the  case,  it  seems  to  me 
that  the  question  as  to  the  sums  of  £150,  £140,  and  £120,  ifl 
concluded  by  the  previous  order  of  the  Court.  The  Master 
had,  on  a  former  occasion,  reported  that  the  parties  were 
chargeable  with  these  sums ;  but  the  Court  was  of  opimoDi 
that  the  state  of  facts  relating  to  them  was  not  such  as  to 
raise  a  question  of  wilful  loss.  But  as  to  the  £50,  it  was 
outstanding  on  personal  security  which  had  been  taken  by 
the  testator,  and  which  had  not  been  got  in,  but  on  which 
interest  had  been  paid  up  to  the  date  of  the  report.  The 
Master  took  the  correct  distinction  between  property  in- 
vested on  real  and  property  invested  on  personal  estate; 
holding  that,  inasmuch  as  the  personal  security  changes 
from  day  to  day  by  reason  of  the  personal  responsibility  of 
the  party  giving  the  security,  and  as  a  testator's  means  of 
judging  of  the  value  of  that  responsibility  are  put  an  end 
to  by  his  death,  therefore,  although  no  loss  may  have 
occurred  in  the  interval,  the  executor  who  has  omitted  to 
get  it  in  within  a  reasonable  time,  becomes  himself  the 
security.  Now,  upon  that  point,  all  that  was  detennined 
on  the  fwmer  occasion  was,  that  the  party  was  to  be 
charged  with  the  £50  for  not  getting  it  in  within  a  reason- 
able time ;  and  if  a  loss  occurred  he  was  to  be  responsible 
for  it.  As  to  the  other  sums,  as  I  have  already  noticed,  the 
Master's  report  is  overruled,  and  I  must  consider  myself  as 
bound  by  the  decree.  I  cannot  look  at  the  circumstances 
which  have  occurred  since,  because,  in  fact,  the  Master  had 
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BO  right  to  look  at  them ;  and^  indeed,  if  I  could,  I  will  not      ^1840^ 

aaj  they  would  alter  my  judgment.    I  consider,  therefore, 

the  party  to  have  succeeded  as  to  the  three  sums  of  £150, 

£140,  and  £120,  but  to  have  failed  as  to  the  £50;  and  as 

to  the  latter  sum,  it  appears  that  interest  was  regularly  paid 

npon  it  up  to  the  date  of  the  Master's  report,  and  there  is 

no  reason  to  suppose  that  it  cannot  be  got  in. 

It  seems  to  me,  therefore,  that  if  ever  there  was  a  case 
in  which  costs  should  be  allowed  to  executors  after  an 
inquiry  as  to  their  wiUul  default,  this  is  that  case. 


Cooke  v.  Bbown. 

A  June  Uch. 

MORTGAGEE,  with  power  of  sale,  filed  a  bill,  pray-  On  a  suit 

ing  a  sale  in  this  Court.    The  subsequent  mortgagees  firs^mort^^e 

were  made  parties,  and  they  appeared  on  the  plaintiff's  ^j*  ^^!^  °^ 

motion,  and  consented  to  a  sale.    The  premises,  being  ofthemort- 

aold,  did  not  prodnce  sufficient  to  satisfy  the  first  mort-  fn  this  Court:— 

gagee.    The  question  was,  whether  the  subsequent  mort-  ^b'^*q!umt^* 

gagees  were  entitled  to  their  costs?  mortgagees 

^^^  were  entitled 

to  their  costs, 

Mr.  JVriffhi  for  the  first  mortgagee.  had°b?en*o^  * 

dered  with 
their  consent, 

Mr.  Faber,  for  the  second  mortgagees,  observed,  that  the  and  the  pro- 

-  -  duce  of  the  sale 

circumstances  of  this  case  were  much  more  favourable  to  had  not  been 
the  subsequent  incumbrancers  than  those  of  Wontner  v.  ^^gfy^* first 
Wright  {a) ^  in  which  they  had  been  allowed  their  costs;  mortgagee. 
because  here  the  plaintiff  had  no  occasion  to  come  into  a 
Court  of  equity.     He  also  remarked,  that  this  case  was 
dearly  distinguishable  firom  Upperton  y.  Harriton  {b). 

Mr.  Metcalfe  for  the  other  parties. 

(a)  2  Sim.  543.  (6)  7  Sim.  444. 

q2 
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Aldbbson^  B.^  said  tliat  the  subsequent  incambrancers, 
being  brought  into  Court  without  necessity^  were  entitled 
to  their  costs. 

Order  accordingly. 


r  f  A^T  ni.L         <  V7)}.  yzrr\       Cattell^i;.  Cobball. 

Conditions  of     1n  this  CBse  (a)  the  Master  reported  that  the  plaintiff 

sale,  describing  ^ 

a  title  to  pre-      could  make  a  good  title  at  the  time  of  the  report,  and  also 
under  an*™°*  before  the  commencement  of  the  suit. 
Seoran^award      Several  exceptions  were  taten  to  the  report,  of  which 
of  commis-        four  wcrc  the  most  material. 

•ibners  under 

an  inciosure  The  two  first  exceptions  were,  1st,  That  the  plaintiff  had 

ficdSy'sh"^^    ^^*  shewn  whether  the  premises  were  fireehold  or  copyhold, 
a  title  by  award  q^  ^eld  in  fee,  for  life,  or  for  years.    2nd.  That  the  nature 

in  respect  of  ,  . 

other  lands  and  of  the  title  had  been  misrepresented; .  the  conditions  of  sale 
right™  wiUiout   stating  them  as  having  been  acquired  by  exchange,  where- 
furthCT^pwticu-  *^  ^^  *^*^®  ^y  exchange  appeared  in  the  abstract. 
lars  of  the  ex-        With  reference  to  the  matter  of  the  two  first  exceptions, 

change;  and  if  ,.  .  « 

the  vendor  con-  it  appeared  that  amongst  the  conditions  of  sale  was  the 

mencc^hiTture  foUowing :  ''That  the  premises  to  be  sold  having  been  taken 

th^  u^chMw^'  ^  exchange  by  Samuel  Cattell,  deceased,  the  father  of  the 

has  no  right  to  vcudor,  uudcr  au  award  made  pursuant  to  an  act  of  Farlia- 

the  title  of  the  mcut,  42  6eo.  3,  for  dividing  and  inclosing  the  common 

Ac^veSdoTin^  and  opcu  fields  of  Daventry,  and  which  award  bears  date 

exchange  for 
the  lands  con- 
tracted  to  be  sold. 

An  award  by  commissioners  of  lands  in  general  terms,  without  stating  their  tenure,  is  frt8i4 
facte  evidence  of  their  being  freehold. 

The  enrolment  of  the  deed  of  disposition  under  the  stat.  8  &  4  Will.  4,  c.  74,  may  be  msde 
immediately  upon  the  execution  of  the  deed,  and  may  be  effected  either  by  vendor  or  purchaser; 
and  as  the  enrolment  relates  to  the  execution  of  the  deed,  it  follows,  that  a  tenant  in  tail  who  has 
not  barred  the  entail  under  the  statute,  can,  nevertheless,  make  a  good  title  in  fee  simple. 

A  conveyance  by  a  trader  of  part  of  his  property  for  the  benefit  of  his  creditors,  is  not  an  set 
of  bankruptcy,  unless  executed  under  circumstances  of  fraud ;  and  mere  conjecture  of  fraud,  arising 
from  extrinsic  circumstances,  will  not  be  sufficient  to  affect  the  title  under  such  conveyance. 

The  dicta  of  Sir  Jolm  Leach  in  Hartley  v.  Smiiht  Buck,  868,  commented  upon  and  doubted. 


(a)  See  anU,  Vol.  3,  p.  413;  4  Mees.  &  Wels.  734. 
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tlie  SOiih  April,  1838 ;  the  abstract  of  title  will  coimnenc6  ^  1840. 
irith  an  extract  £rom  the  award,  aad  the  purchaser  shall 
not  be  at  liberty  to  require  any  earlier  title  to  be  shewn 
either  to  the  premises  to  be  sold,  or  the  property  in  respect 
of  which  they  were  awarded,  nor  make  any  objection  on 
account  of  snch  exchange,  nor  require  any  copy  of  the  said 
act  to  be  produced,  or  any  evidence  of  the  award  having 
been  made  pursuant  thereto/^ 

The  heading  of  the  abstract  of  title  delivered  to  the  pur^ 
chaser  was  as  follows:  ''Abstract  of  the  title  of  Thomas 
Cattell  to  a  freehold  messuage  or  dwelling-house,  and  two 
looses,  with  bams,  yards,  and  appurtenances,  containing 
eight  acres  or  thereabouts,  situate  and  being  in  Daventry, 
in  the  county  of  Northampton/' 

The  abstract  began  with  the  comnussioners'  award,  al- 
luded to  in  the  conditions  of  sale,  dated  the  18th  March, 
1804;  and  it  stated  that  the  commissioners  did,  by  their 
award  in  writing  of  that  date,  set  out  and  allot  unto  and 
for  Samuel  Cattell  for  and  in  lieu  of  his  rights  of  common, 
one  cottage  in  the  occupation  of  B.  Clarke,  one  plot  of 
ground.  No  163,  containing  3  acres  16  perches,  bounded, 
&c.;  and  unto  the  said  Samuel  Cattell,  for  and  iu  lieu  of  a 
oertain  cottage  near  the  public  house,  one  other  lot  or 
plot  of  ground,  &c. 

The  abstract  then  stated  the  will  of  Samuel  Cattell, 
which  was  attested  by  three  witnesses,  and  by  which  he 
devised  the  property  in  question,  subject  to  an  annuity  to 
his  daughter  Mary  Cattell,  to  his  son  the  plaintiff  and  the 
heirs  of  Ins  body,  with  remainder  to  his  own  right  heirs. 

Mr.  Smpkmson  and  Mr.  Bird,  for  the  exceptions,  con- 
tended that  these  statements  in  the  abstract  were  not  suf- 
ficient to  shew  that  the  property  was  freehold.  Aho,  that 
the  condition  of  sale,  which  represented  that  the  property 
was  taken  in  exchange,  amoimted  to  a  misrepresentation. 
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1840.^  The  property  was  not  allotted  to  Samuel  CatteH  in  ei>- 
ehange,  but  generally.  It  did  not  therrfore  follow^  in  case 
the  party  was  OTicted^  that  he  could  proceed  against  the 
other  lands.  And  although^  according  to  some  opin- 
ions^ conyeyances  under  inclosure  acts  operate  as  an  ex- 
change of  lands  only^  and  not  titles  yet  that  point  was  doubt- 
ful; and  the  Court  would  not  compel  a  purchaser  to  accept 
a  title  depending  upon  it^  without  having  the  question  tried 
at  law.  They  referred  to  Coventry  on  Inclosures,  chap.  4, 
p.  86;  Nof^s  Maxims,  ed.  Bythew.  p,  160;  stai.  4  &  5  WW. 
4,  c.  80;  6  &  7  WiU.  4,  c  117,  sect.  35,  86. 

Mr.  Temple  and  Mr.  Hodgson,  contri,  contended,  firsl^  that 
the  allotment  under  an  award,  followed  by  a  will  attested 
by  three  witnesses,  was  primd  facie  evidence  of  a  freehold* 
And,  secondly,  that  there  was  no  misrepresentation  in  Uie 
conditions  of  sale  arising  from  the  mere  circumstance  of 
the  word  ^  allotment'  being  used  instead  of  ^'  exchange.*' 
[Alderson,  B. — There  is  no  misrepresentation.  The  award 
was  to  be  the  root  of  the  title] . 

Third  exception. — ^That  the  plaintiff  at  the  time  of  the 
contract  was  tenant  in  tail  only  of  the  premises,  and  ought 
to  have  barred  the  entail  before  he  could  make  a  good 
title. 

Mr.  Bird,  for  the  exception. — ^This  is  a  question  of  title 
and  not  of  conveyance.  K  an  estate  not  in  the  vendor  is 
outstanding  in  some  person  who  is  trustee  for  the  vendor, 
or  who  must  convey  as  the  vendor  shall  direct,  any  ques- 
tion as  to  the  interest  or  the  acts  of  that  party  is  a  ques- 
tion of  conyeyance.  But  if  the  estate  is  in  any  other  person 
who  is  under  no  legal  or  moral  obligation  to  convey  as  the 
vendor  shall  direct,  any  question  of  the  same  sort  as  to  that 
party  is  a  question  of  title.  Thus,  if  a  mortgagee  dies, 
upon  the  mortgage  being  paid  off,  his  heir,  as  representing 
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the  real  estate^  and  his  executor,  as  representing  tlie  per-  ^^^^ 
sonal  estate,  are  bound  to  reconvejr :  so,  if  a  vendor  die 
hefcfe  conyeyance,  his  heir,  upon  the  purchase  being  com- 
pleted, must  conyej.  But  it  is  otherwise  in  the  case  of  a 
jointress,  for  she  has  an  independent  interest ;  and  unless 
the  vendor  puts  her  under  his  control  hj  contract,  the 
Master  must  report  against  the  title :  EsdaUe  v.  Stephen^ 
wn  (a).  Here  the  reversion  is  in  the  right  heir  of  Samuel 
CatteU.  The  plaintiff  is  only  tenant  in  tail,  and  there  are 
issue  in  taU.  The  title  is  not  an  indefeasible  title,  and 
therefore  the  report  that  the  party  can  make  a  good  title 
18  wrong.  Consistently  with  the  facts,  the  utmost  that  the 
Master  could  report  would  be,  that  a  good  title  could  be 
made  on  barring  the  entail ;  but,  according  to  the  practice 
of  the  Court,  the  Master  has  no  authority  to  make  such  a 
qualified  report :  Lewis  v.  Loxham  (A).  [Alder$ony  B. — ^This 
is  not  a  case  in  which  the  consent  of  any  other  person  is 
necessazy] .  In  Lewki  v.  Quest  (c),  where  the  title  depend- 
ed only  on  the  suffering  of  a  recovery,  and  every  thing  was 
done  for  that  purpose  before  the  filing  of  the  bill,  except 
that  the  writ  of  seisin  was  not  returnable,  the  Court  was 
of  opinion  that  a  good  title  was  not  shewn  before  the  com- 
mencement of  the  suit.  Suppose,  here,  that  the  vendor  had 
executed  the  conveyance  under  the  statute  and  died  before 
enrolment,  his  heir  could  not  be  compelled  to  convey.  Be- 
sides, as  by  the  new  act  the  conveyance  cannot  be  made  at 
one  time,  and  as  the  vendor  would  not  be  entitled  to  his 
money  till  the  conveyance  was  completed  by  enrolment, 
Tt  might  happen  that  he  might  die  between  the  enrolment 
and  the  payment  of  the  purchase-money,  in  which  case  his 
representatives  would  lose  both  the  money  and  the  estate: 
and  the  same  thing  might  happen  to  the  purchaser  if  he 
paid  his  money  before  enrolment. 

Mr.  Hodgson^  contra. — Before  the  stat.  3  &;  4  WiU.  4, 
(a)  6  Madd.  366.  (b)  1  Mer.  179.  (c)  1  Russ.  325. 
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1840^  c.  74,  an  estate  tail  being  barrable  only  by  recovery  conld 
only  be  barred  in  term  time.  Therefore,  tenant  in  tail 
could  not  strictly  make  a  title  in  fee  in  the  vacation ;  and 
yet  a  C!ourt  of  equity  treated  a  tenant  in  tail  in  the  same 
situation  in  this  respect  as  a  tenant  in  fee :  lAjrd  Braybroke 
V.  InsHp  (a).  Any  argument,  honrever,  which  might  arise 
before  the  stat.  8  &  4  WiU.  4,  c.  74,  as  to  the  capability  of 
tenant  in  tail  to  make  a  good  title,  is  now  at  an  end;  be- 
cause, under  that  statute,  an  estate  tail  is  barrable  by  deed^ 
which  may  be  executed  at  any  time.  The  disentailing 
deed  operates  as  a  deed  of  appointment  in  execution  of  a 
power  preceding  an  estate  tail.  Suppose  a  man  were 
tenant  for  life  with  a  power  of  sale,  with  remainders  over, 
could  it  be  denied  that  he  might  make  a  contract  for  sale, 
and  obtain  a  decree  for  specific  perfonnance?  No  doubt 
the  vendor  might  have  actually  barred  the  entail;  but  he 
would  have  been  ill  advised  to  do  so.  There  might  be  rea- 
sons why  a  purchaser  would  not  be  so  safe  if  he  had  done 
so.  The  moment  the  disentailing  deed  is  executed,  and  the 
transaction  completed  by  enrolment,  the  remainders  are 
barred.  The  enrolment  relates  to  the  deed  in  the  same 
manner  as  the  enrolment  under  the  stat.  27  Hen.  8,  c.  16, 
related  to  the  bargain  and  sale :  Perry  v.  Bowes  {b).  Accord- 
ing to  Hawkins  v.  Kemp  (c),  the  enrolment  must  take  place 
in  the  life  of  the  tenant  in  tail;  but  that  is  immaterial,  for 
the  deed  may  be  enrolled  on  the  day  of  its  execution, 
either  by  vendor  or  purchaser.  The  purchaser  may  if  he 
please,  for  his  own  safety,  enrol  the  deed  on  the  very  day 
on  which  he  pays  his  money.  This  case  is  clearly  distin- 
guishable from  Letain  v.  Guest,  for  there  the  estate  tail  was 
not  in  the  vendor  himself,  but  in  a  party  over  whom  he  had 
no  legal  control. 

Mr.  Simpkinson,  in  reply. — If  this  report  be  confirmed, 

(a)  8  Ves.  417.  (b)  1  Ventr.  3G0.  (c)  3  East,  410. 
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the  effect  may  be  that  the  pnrchaser  may  be  eompelled  to  ^840. 
accept  the  title  and  pay  the  costs  of  the  suit^  though  the 
property  goes  to  another  person.  It  is  impossible  to  say 
that  this  vendor  has  a  good  title  in  fee ;  nor  will  the  mere 
completion  of  the  conveyance  give  him  one.  By  the  74th 
section  of  the  neur  statute  it  is  expressly  enacted,  that  the 
enrolment  of  the  deed  shall  not  operate  against  a  subse- 
quent purchaser  who  enrols  his  deed  first.  The  enrol- 
ment, therefore,  has  not  relation  back  to  all  intents  and 
purposes,  but  only  in  the  event  of  there  being  no  interme- 
diate dealing  with  the  estate.  A  subsequent  purchaser^ 
under  certain  circumstances,  has  the  priority.  Again, 
this  case  is  distinguishable  firom  that  of  a  trustee.  By  the 
death  of  a  trustee,  the  trust  is  not  barred,  but  descends.  But 
even  in  the  case  of  a  trustee  it  is  not  an  incontrovertible 
proposition,  that  the  point  is  a  mere  question  of  convey- 
ance; because  it  has  been  decided,  that  where  the  legal 
estate  is  vested  in  trust,  and  the  heir  at  law  of  the  trustee, 
or  other  person  in  whom  the  estate  is  vested,  is  not  spe- 
cially named  in  the  abstract,  it  is  not  an  objection  of  con- 
veyance but  of  title:  JVynney.GriffUh{a),  Even  where 
the  legal  estate  is  outstanding,  the  purchaser  is  not  bound 
to  pay  the  money  till  he  has  got  a  conveyance,  and  till  the 
conveyance  is  enrolled.  It  is  of  the  essence  of  the  title 
that  the  deed  should  be  enrolled;  and  it  must  be  executed 
before  the  purchaser  is  called  upon  to  pay  his  money. 
Sugd.  V.  ^  P.,  Vol.  2,  p.  801. 

Fourth  exception. — ^That  a  conveyance,  dated  the  2nd 
September,  IBSf .  which  appeared  by  the  abstract  to  have 
been  executed  by  the  vendor  to  one  Bowlatt,  was  an  act 
of  bankruptcy. 

The  deed  in  question  was  made  between  the  plaintiff, 
described  as  Thomas  Cattell,  of  Northampton,  carpenter, 

(a)  1  RiisB.  283. 
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1840.  of  the  first  part^  John  Bowlatt,  of  the  second  fartj  and  the 
seyeral  persons  who  should  subscribe  their  xuixnes  and  affix 
their  seals  to  the  schedule  thereto  annexed^  of  the  third 
part.  After  reciting  that  the  plaintiff  was  indebted  to 
Bowlatt  in  the  sum  of  18/.  10^.^  and  to  the  other  parties 
in  the  sums  set  opposite  their  respectiye  names  in  the  sche- 
dule^ it  was  witnessed^  that^  for  barring  all  estates  tail  in 
the  premises^  Cattell  did^  by  the  abstracting  indenture  which 
was  intended  to  be  duly  enrolled^  &c.^  grants  bargain,  and 
sell  unto  the  said  John  Bowlatt,  his  heirs  and  assigns, 
the  said  premises,  discharged  of  all  former  trusts,  &c.,  upon 
trust,  with  or  without  the  concurrence  of  the  plaintiff,  and 
subject  to  the  annuity  of  £2  payable  to  M.  Cattell,  to 
make  sale  of  the  said  premises,  either  in  parcels,  &c.,  and 
to  receiye  the  monies  to  arise  from  such  sale  or  sales,  and 
to  stand  possessed  thereof,  in  trust,  in  the  first  place,  to 
pay  the  costs  of  the  said  indenture ;  and,  in  the  next,  to  pay 
Bowlatt  and  the  parties  of  the  third  part  the  amount  of 
their  respectiye  debts ;  and,  in  case  of  any  surplus,  to  pay 
the  same  to  the  plaintiff,  his  executors,  aduunistrators,  and 


The  schedule  to  this  deed  contained  the  names  of  four 
creditors  only,  one  of  whom  was  Mr.  Henry  Becke,  the 
plaintiff^s  attorney. 

The  deed  was  neyer  enrolled. 

Mr.  Bird,  for  the  exception. — ^The  purchaser  cannot  be 
compelled  to  take  with  notice  of  an  act  of  bankruptcy. 
The  deed  to  Bowlatt  describes  the  yendor  as  a  '^  carpen- 
ter,'' and  therefore  liable  to  the  bankrupt  laws.  The  deed 
itself,  though  expressed  to  be  a  conyeyance  in  fayour  of  all 
the  creditors  who  should  execute  it,  was  eyidently  intended 
for  the  preference  of  particular  creditors.  The  debts  for 
which  it  was  a  security  were  old  debts.  No  money  was 
adyanced  at  the  time.  Therefore,  though  the  deed  may 
be  a  conyeyance  of  part  only  of  the  trader's  effects,  and  in 
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other  respects  may  be  unobjectionable  on  tbe  face  of  it,  yet  1840^ 
if  the  circumstances  attending  it  are  such  as  raise  a  preg- 
nant suspicion  of  mala  fides,  as  is  the  case  here,  it  will 
be  deemed  an  act  of  bankruptcy :  Hartley  v.  Smith  (a), 
PMng  V.  Tueher  (A).  The  observations  of  Sir  John  Leach, 
in  Hartley  v.  Smith,  are  dedsive  of  this  case. 

Mr.  Hodgson,  contra. — ^Tbere  are  cases  where  eyen  the 
conyeyance  of  the  whole  property  of  a  trader  for  the  bene- 
fit of  his  creditors  has  been  held  not  to  be  an  act  of 
bankniptcy :  Churchill  y.  Greenwood  (c).  But  this  is  only 
a  conyeyance  of  part.  Unless  therefore  such  a  transaction 
be  tainted  with  fraud,  it  is  clearly  no  act  of  bankruptcy. 
Now,  if  the  purpose  with  which  such  a  deed  is  executed  be 
security  for  money  actually  due,  it  is  not  fraudulent  within 
the  statutes.  It  cannot  be  contended  that  a  mortgage  for 
an  antecedent  debt  is  an  act  of  bankruptcy.  This  deed  is 
in  eifect  a  mortgage.  The  form  is  immaterial.  The  great 
maj(Nrity  of  mortgages  contain  trusts  for  sale ;  and  many 
are  in  the  form  of  conyeyances  in  fee  in  trust  to  sell. 
Such  instruments,  unless  executed  in  contemplation  of 
bankruptcy^  are  yalid :  Carr  y.  Bur  diss  (rf).  There  is  no- 
thing here  to  shew  contemplation  of  bankruptcy.  Fiye 
years  haye  elapsed  and  no  bankruptcy.  In  almost  all  the 
cases  bankruptcy  has  occurred.  In  Hartley  y.  Smith,  Sir 
John  Leach  would  not  compel  the  purchaser  to  take  the 
title ;  but  there  the  Master  had  reported  against  the  title, 
which  was  primd  facte  in  the  purchaser's  favour.  The 
''  extrinsic  circumstances''  alluded  to  by  Sir  John  Leach 
must  haye  been  before  the  Master.  Mortimer  y.  West  [e) 
shews  that  Lord  Tenterden  was  disposed  to  narrow  the 
grounds  on  which  assignments  of  particular  property,  for 
the  payment  of  particular  debts,  are  held  to  be  acts  of 

(a)  Buck,  368.  {d)  I  Cr.,  M.  &  Rose.  443. 

(6)  4  B.  &  Aid.  382.  {e)  10  Barn.  &  C.  44. 

(c)  1  Myl.  &  K.  546. 
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1840.  bankruptcy.  lAlderson,  B. — ^There  is  no  doubt  as  to  the 
lanr.  A  conveyance  of  a  man^s  property  so  as  to  render 
him  unable  to  carry  on  his  trade  by  reason  of  insol- 
yency^  is  an  act  of  bankruptcy.  A  conveyance  of  part 
must  be  a  fraudulent  conveyance.  The  ouly  difficulty 
arises  from  the  expressions  of  Sir  John  Leaeh,  How  can 
I  presume  fraud  from  extrinsic  circumstances?  I  think 
hiB  dictum  must  not  be  pushed  to  the  fieurthest  extent 
which  the  words  will  possibly  bear]. 

Mr.  Simpkiman,  in  reply. 

Aldebson^  B.-r-The  exceptions  must  be  overruled. 
There  is  no  evidence  of  the  property  in  question  being  of 
copyhold  or  customary  tenure,  and  therefore  primd  facie 
it  is  freehold.  Besides  the  allotments  are  freehold,  unless 
they  are  expressly  made  copyhold  by  the  act  of  indosure. 

Then  as  to  misrepresentation,  I  think  there  is  none. 
The  plaintiff  says  he  will  give  no  other  title  except  a  title 
commencing  from  the  award.  The  title  does  not  depend 
on  the  exchange.  The  exchange  is  a  mere  reaaan  why  the 
title  shoxdd  conmience  fr*om  the  award  alone. 

The  other  objections  are  of  importance.  By  the  will  of 
his  father  Samuel  Cattell,  Thomas  Gattell  is  tenant  in  tail 
of  this  property;  and  the  question  is,  whether  the  Master 
can  say  that  he  can  make  a  good  title?  To  do  that  he 
must  make  a  good  title  in  fee-simple.  Now  it  appears  to 
me,  that,  if  a  party  conveying  according  to  the  conveyance 
as  settled  by  the  Master,  can  make  a  title  in  fee-simple^ 
he  can  make  a  good  title.  By  the  act  of  Parliament,  a 
new  mode  of  conveyance  is  prescribed  instead  of  a  re- 
covery. The  question  is,  whether  the  party  does  not,  by 
executing  that  conveyance,  give  a  title  in  fee  simple.  No 
doubt,  unless  the  conveyance  is  enrolled,  it  is  void;  but  if 
it  be  enrolled  within  six  months,  it  takes  effect  from  the 
time  of  execution.  That  may  be  provided  for  reasonably 
enough,  because  the  Court  can  retain  the  purchase-money 
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till  the  party  has  enrolled  the  conveyance^  or  in  other  1840. 
words^  nntil  that  which  is  good  by  agreement  becomes 
indefeasible  by  enrolment.  It  is  said,  indeed,  that  with- 
out that  precaution,  the  vendor  might  convey  to  another 
party  who  might  obtain  a  prior  enrolment.  But  I  see  no 
reason  to  presume  he  would  be  guilty  of  a  gross  fraud. 
As  to  the  imaginary  difficulty  of  his  dying  before  convey- 
ance, that  is  a  contingency  which  applies  to  all  cases.  I 
think,  therefore,  that  the  Master  is  right  in  holding  that 
he  can  make  a  good  title. 

Then  as  to  the  deed.  It  is  said,  that  if  any  circum- 
stances can  be  imagined  which  would  make  this  deed  an 
act  of  bankruptcy,  then,  on  the  authority  of  Hartley  v. 
Smith,  no  purchaser  ought  to  be  compelled  to  take  the 
title.  Now,  as  to  Hartley  v.  Smithy  there  was  real  ground 
of  suspicion  in  that  case,  and  the  decision  was  right.  But 
the  argument  of  Mr.  BeU  and  the  other  gentleman  is  en- 
tirely confined  to  the  question  of  fraudulent  conveyance. 
They  do  not  seem  to  have  argued  the  question  which  Sir 
Jokn  Leach  suggested;  and  I  think  his  observation  must 
have  been  taken  in  a  larger  sense  than  the  learned  Judge 
intended.  I  quite  agree  that  a  purchaser  ought  not  to  be 
compelled  to  take  such  a  title  as  on  reasonable  ground  might 
be  litigated ;  but  then  there  must  be  a  reasonable,  decent 
probability  of  litigation.  Is  that  so  here  ?  The  deed  exe- 
cuted by  a  carpenter  conveys  a  certain  portion  of  his 
landed  estate  to  his  creditors.  The  deed  is  five  years  old, 
and  nothing  has  been  done  since.  There  is  no  ground  for 
saying  that  it  comprises  all  the  property  of  the  party  con- 
veying; there  is  no  ground  for  saying  that  in  the  execu- 
tion of  it  he  intended  to  favour  one  creditor  more  than 
another,  nor  any  ground  for  saying  (more  especially  as  five 
years  have  elapsed  and  no  bankruptcy)  that  he  did  it  in 
contemplation  of  bankruptcy.  I  see  no  reason  therefore  for 
disagreeing  with  the  Master,  and  the  exceptions  must  be 

overruled. 

Exceptions  overruled. 
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May  I4M.  ChESLYN  V.  DaLBT. 

executed  byV.  -"^  ^^  decree  made  on  the  hearing  of  these  causes  (a),  the 

and  B.,  recited  Court  declared,  that,  under  and  by  virtue  of  the  deed  of  de- 

thatA.  wBsin-  '           '                            ^ 

debted  to  B.  in  claration  of  trost  of  the  22nd  April,  1830,  in  the  pleadings 

the  amount  of  of  the  said  causes  mentioned,    the    defendant  Thomas 

yit*McriSincd,  ^^7  ^**  entitled  to  a  lien  upon  the  estates  and  pre- 

and  a  balance  mises  in  the  pleadings  of  the  first-mentioned  cause,  for 

not  yet  struck  \ 

and  that  A.  waa  what  the  Master  should  find  to  be  due  to  him  for  principal 

b!  the^omount  *"^d  interest  on  the  account  thereinafter  directed.     And  it 

which  might  -^ag  thereby  referred  to  the  Master  to  take  an  account  of 

appear  to  be  -^ 

due  to  B.  in  what  was  duc  for  principal  and  interest  from  the  plaintiff 

wmr«^A*"*^  Richard  Cheslyn,  in  the  first-mentioned  cause,  to  the  de- 

ttmountiobe  fendaut  Thomas  Dalby,  at  the  time  of  the  execution  of  the 

atcertmned  and  *' ' 

paid  as  therein-  gaid  deed  of  trust  of  the  22nd  April,  1830,  in  respect  of  all 

after  mentioned,  .                                      «       .         ti       i  .11                 1 

and  the  deed  momes  advanced  professionally,  bills  or  other  matters  re- 

vidcTfor^tak^ng  ^rred  to  by  the  said  deed,  and  to  compute  interest  on  all 

^e  accounts  by  gums  of  moucy  Carrying  interest,  if  any,  from  the  times 

of  two  persons  whcu  the  samc  respectively  became  due  or  were  advanced, 

dt^:-^HeU,  t^d  On  all  Other  sums,  as  from  the  date  of  such  deed;  and 

lundi"  gTh^"  ^^  taking  the  said  last-mentioned  accounts,  it  was  further 

dause  as  to  ar-  ordered,  that  the  said  plaintiff  should  be  at  liberty,  if  he 

bitration,  the  , 

recitaisamount-  should  be  80  adriscd,  to  uisist  upon  the  Statute  of  limi* 

Jute^pronlurto  tatious,  and  upon  payment  or  satisfaction,  to  be  proved  or 

pay  the  amount  inferred  from  lapse  of  time,  or  on  any  other  defence;  but  this 

when  ascer-  r                    ^                  ^                               9 

tained;  and  direction  was  uot  to  preclude  the  said  defendant  Thomas 

pled  with  ex-  Dalby,  if  he  should  be  so  advised,  from  insisting  on  the 

evrdtncew  to  ^^id  deed  of  the  22nd  April,  1830,  or  on  any  other  evi- 

the  amount,  dcuce,  as  taking  the  case  out  of  the  Statute  of  Limitations, 

they  were  suffl-  '                    °                                                                                            ' 

dent,  consist-  or  rebutting  the  proof  or  inference  of  payment  fit>m  li^se 

8Uit9^Gtf0. 4,  of  time,  or  meeting  any  such  other  defence  as  the  plaintiff 

Ac  debt  oirt  of  ^  *^®  ^^^  first-mentioncd  cause  might  be  advised  to  insist 

the  Statute  of  xipon :  and  in  taking  the  said  accounts  the  Master  was  to 

Limitations.  r       ^                             o 

make  to  all  parties  all  just  allowances,  &c. 

(a)  AnU,  Vol.  2,  p.  199. 
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The  Master  by  his  report  certified  amongst  other  things,  ^840. 
that  he  found  there  was  due  on  the  22nd  of  April,  1880, 
from  Cheslyn  to  Thomas  Dalby,  the  sum  of  4875/.  6».  6d., 
in  which  was  included  interest  upon  such  of  the  sums  as 
carried  interest  from  the  times  when  the  same  respectively 
became  due  and  were  advanced;  the  particulars  whereof 
were  set  forth  in  the  second  schedule  to  Ins  report.  The 
first  item  mentioned  in  the  schedule  was  dated  24th  April, 
1797,  and  was  followed  by  items  dated  in  1798,  1799^ 
1800,  and  other  subsequent  years,  to  the  year  1820. 

The  question  now  was,  whether,  upon  the  construction 
of  the  recitals  (a)  in  the  deed  of  trust  of  the  22nd  April, ' 
1830,  the  Master  was  right  in  holding  that  these  items 
were  not  barred  by  the  Statute  of  Limitations. 

Mr.  Girdlestonej  and  Mr.  L.  Wigram,  for  the  plaintiff, 
Bichard  Cheslyn,  contended  that  these  sums  were  barred 
by  the  statute.  They  relied  on  Kennett  t.  Milbank  (A), 
MorreU  v.  FHth  (c),  ffTigfpy  v.  HiUary  (d),  and  WUUafM  v* 
Gr^hs{e).  They  distinguished  the  present  case  from 
Bird  V.  Gammon  {g),  and  Leckmere  v.  Fletcher  (A),  on  the 
ground  that  here  there  was  no  general  promise  in  writing 
to  pay  the  debt,  but  only  a  conditional  promise  to  pay 
what  the  arbitrators  should  ascertain,  the  arbitrators  being 
judges  of  the  party's  own  selection.  They  also  contended, 
that,  under  Lord  Tenierdev^M  Act,  the  sum  acknowledged 
must  be  a  simi  the  liability  to  which  was  not  matter  of 
dispute;  but  that  here  the  writing  itself  expressed  that  the 
debt  was  not  ascertained.  Upon  the  effect  of  conditional 
pvonuses,  as  taking  cases  out  of  the  statute,  they  cited 


(a)  See  ante,   Vol.  2,  p.  170,  (d)  3  B.  &  Ad.  399. 
post,  p.  242.  (e)  2  Cr.,  M.  &  R,  45. 

(b)  8  Bing.  38;  1  M.  &  Scott,  (g)  3  Bing.  N.  C.  883 ;  5  Scott, 
102.  213. 

(c)  3  Mee.  &  W.  402.  (A)  1  Cr.  &  M.  623. 
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1840^      Tanner  v.  Smart  {a),  A' Court  v.  Cra$s  (i),  and  Hay  dan  v. 
Williama  (c).    They  also  referred  to  Burleigh  y.  Stott  {d). 

Mr.  Simpkinson,  and  Mr.  Bethett,  for  the  defendant^ 
Thomas  Dalby^  said  that  the  recital  in  the  deed  of  tmst 
did  not  amount  to  a  mere  conditional  promise;  but  that 
there  was  an  express  acknowledgment  of  the  debt  coupled 
with  an  express  promise  to  pay  the  amount  when  ascer« 
tained;  and  that  no  case^  except^  perhaps,  that  o{  Kennett 
y.  MUbank,  had  gone  the  length  of  deciding,  that,  under 
such  circumstances,  the  debt  was  barred.  They  relied  on 
Lechmere  y.  Fletcher,  and  Bird  y.  Gammon. 

Mr.  Boteler  and  Mr.  Metcaffe  for  other  parties. 

/«/yi4«A.  Aldebson,  B. — In  this  case,  the  parties  haye  argued 

before  me  as  a  preliminary  point  the  question,  whether 
the  Master  has  done  right,  upon  taking  this  account,  in 
determining  that,  notwithstanding  the  lapse  of  time,  the 
case  did  not  fall  under  the  operation  of  the  Statute  of 
Limitations.  This  is  a  conyenient  course,  and  as  the  point 
is  one  of  some  interest,  I  took  time  to  deliberate;  although 
at  the  time  of  the  argument,  I  thought  that  the  law  as 
settled  by  late  decisions  woxdd,  ultimately,  be  found  to 
haye  concluded  this  point. 

When  this  case  was  heard  at  first,  it  had  not  occurred 
to  me  to  consider,  whether  the  recitals  in  the  deed  of  the 
22nd  April,  1830,  were  of  themselyes  sufBcient  to  take 
the  case  out  of  the  statute;  and  the  only  point  to  which 
my  attention  was  then  drawn  was,  whether  I  should  send 
this  question  of  account  to  the  Master,  with  a  direction 
for  him  to  decide  it  as  the  arbitrators  would  haye  done,  in 
conformity  with  the  express  stipulation  contained  in  the 

(a)  6  B.  &  C.  603.  (c)  7  Bing.  163;  4  M.  &P.  811. 

(b)  3  Bing.  329;  1 1  Moore,  198.  (d)  2  M.  &  R.  93;  8  B.  &  C.  36. 
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body  of  tlie  deed;  and  I  then  thought^  and  still  thinks 
tliat  such  stipulation  could  not  be  so  extended^  for  that  it 
was  not  unreasonable  to  suppose  that  in  agreeing  to  that 
stipulation^  Mr.  Cheslyn  might  have  been  influenced  hj 
the  nature  of  the  tribunal  selected  by  his  own  assent^  to 
try  the  question  between  him  and  Mr.  Dalby. 

At  a  subsequent  period^  in  settling  the  minutes^  my  at- 
tention was  drawn  to  the  recitals  in  the  deed,  and  I  then 
directed  the  decree  to  be  so  jGramed^  as  to  leave  open  to 
each  party  the  question  which  has  since  been  discussed* 
At  that  time,  my  impression  was  founded  on  the  case  of 
Kenneit  v.  Milbank,  that  these  recitals  could  not  be  coupled 
with  extrinsic  parol  evidence,  and  so  be  made  sufficient  to 
bring  the  cause  within  Lord  Tenterden's  Act;  and,  I  con- 
fess, that  even  now,  but  for  the  subsequent  authorities 
which  have,  I  think,  concluded  the  matter,  I  should  enter- 
tain a  strong  doubt  upon  this  subject.  But,  after  the  case 
of  Bird  V.  Gammon,  which  proceeded  upon  the  authority 
of  Lechmere  v.  Fletcher,  I  apprehend  that  it  must  be  con- 
sidered as  fully  established,  that  a  general  promise  in 
writing  to  pay,  not  specifying  any  amount,  but  which  can 
be  made  certain  as  to  the  amount  by  extrinsic  evidence^ 
is  sufficient  to  take  the  case  out  of  the  operation  of  the 
Statute  of  Limitations.  But  it  was  said  by  Mr.  Wigram  in 
argument,  and  I  think  with  great  force,  that  this  must 
have  some  limit;  and  that,  where  the  writing  itself  ex* 
presses  that  the  debt  is  not  ascertained,  such  debt  cannot 
by  other  evidence  be  taken  out  of  the  operation  of  the 
statute.  Unfortunately,  however,  this  very  point  has  been 
decided  otherwise.  Mr.  Baron  BayUy  in  Lechmere  v. 
Fletcher  puts  this  very  case—"  Suppose,^'  says  he,  "  a  debt 
of  very  considerable  standing,  and  the  defendant  to  write 
thus — '  I  do  not  know  the  amount,  as  we  have  had  no  set* 
tlement — ^none,  however,  has  been  paid,  but  if  you  will  as^ 
certain  what  the  amount  is,  I  will  pay  you.' "  And  he 
then  adds — ^^'that  such  an  acknowledgment  would  be 

VOL.  IV.  R  EQ.  EX. 


242  SQUITT  CA8BB  IW  THB 

^84a^  sufficient.''  Now,  that  is  this  very  case,  if,  here,  the  ac- 
knowledgment be  an  absolute  one;  or,  if,  being  a  condi- 
tional one,  it  appears  to  bave  become  absolute  by  the  con- 
dition having  been  performed.  For,  in  truth,  there  is  no 
legal  difference  between  these  two  cases.  Those  authoritiei, 
such  as  Tanner  y.  Smart,  and  the  like,  where  the  party 
succeeded  because  the  acknowledgments  were  held  to  be 
conditional,  turn  upon  the  form  of  the  promise  contained 
in  the  decl»ration-<^^an  absolute  pronuse,  which  is  not  es- 
tablished by  proof  of  a  conditional  one;  and  whether  the 
effect  of  the  acknowledgment  within  tax  years  be  to  esta- 
blish a  new  promise,  or  to  continue  the  old  one,  is,  in  such 
eases  as  those,  immaterial.  In  the  one  view  of  the  law, 
there  is  a  variance  between  the  declaration  and  the  new 
promise  proved — in  the  other,  the  proof  itself  does  not,  in 
fact,  estabhsh  a  continuation  of  the  promise  originally  made. 
This  being  the  state  of  the  law,  it  becomes  necessary,  in 
order  to  apply  it  to  the  circumstances  of  this  case,  for  the 
Court  to  examine  the  provisions  of  this  deed,  and  ascertain 
whether  the  promise  to  pay  contained  in  it,  was  absdnte 
at  iBrst,  or,  if  conditional,  whether  the  condition  has  been 
performed,  and  it  is  now  absolute. 

On  the  fullest  examination  I  can  give  to  this  deed;  I 
have  arrived  at  the  conclusion,  that  this  was  an  absolute 
promise.  Indeed,  that  was  the  view,  which,  in  my  original 
judgment,  I  took  of  this  case.  It  seemed  then  to  me,  and 
I  still  retain  that  opinion,  that  this  deed  contains  an  abso- 
lute admission  of  there  being  a  debt  due,  for  the  repay- 
ment of  which  £6000  is  to  be  reserved,  and  an  agreement 
to  ascertain  that  debt  in  a  particular  way.  I  do  not  think 
that  the  one  was  conditional  upon  the  other.  The  recitals 
are  these — "  Whereas  Bichard  Cheslyn  is  indebted  to  the 
said  Thomas  Dalby  in  various  sums  lent  and  advanced  at 
various  times,  oommraicing  in  1797,  for  interest  thereon 
to  the  present  time,  and  also  for  divers  professional  bills 
fiur  business  done  by  the  said  Thomas  Dalby  as  the  solicitor 
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and  attorney  of  the  said  Bichard  Cheslyn  or  on  his  acoonnt,  ^I84a 
the  amonnt  of  which  loans  and  bills  is  not  jet  ascertained^ 
and  a  balance  not  jet  stmck/'  Now^  this  is  a  clear  and 
absolute  acknowledgment  of  the  existence  of  a  debt  of 
which  the  exact  amoont  alone  is  not  jret  ascertained;  and 
from  this  nnqualified  admission^  the  law  would  raise  a  pro- 
mise to  pay  it  unless  there  be  something  added  thereto  by 
the  parly  making  the  admission  which  shews  that  either 
he  does  not  mean  to  promise  at  all^  or  to  promise  upon 
certain  conditions  to  pay  the  debt.  The  next  recital  in  the 
deed  is  therefore  to  be  looked  at.  It  is  this--^''  And  where- 
as Bichard  Cheslyn  is  willing  to  pay  the  said  Thomas 
Dalby  the  amount  which  may  appear  to  be  due  to  the 
eaid  Thomas  Dalby  upon  the  said  account^  commencing 
in  the  year  aforesaid]  such  amount  to  be  ascertained  and 
paid  as  hereinafter  mentioned/^  Now  it  is  ai^pied  that 
these  last  words  form  a  condition  to  the  promise  to  pay. 
But  these  words  do  not  necessarily  mean  to  import  a  con- 
dition. They  may  well  be  equiyalent  to  these  wards, 
"  and  that  such  amount  shall  be  ascertained  as  hereinafter 
mentioned/'  And,  on  looking  at  the  whole  deed,  which, 
treating  this  as  a  question  of  fact  (to  be  determined  at 
Nisi  Priua,  as  was  done  in  Bird  y.  Oamman,  upon  an  ex- 
amination of  the  whole  instrument),  I  am  bound  to  do,  I 
think  the  true  meaning  of  this  recital  is  so;  that  it  im- 
ports that  the  plaintiff  is  willing  to  pay  the  amount,  and  on 
that  footing  he  agrees  to  ascertain  that  amoimt  in  a  parti- 
cular mode  to  be  thereinafter  specified.  And  each  of  these 
stipulations  seems  to  me  independent  of  the  other.  For 
the  deed  proceeds  to  recite  an  expectationi  that  the  amount 
would  have  been  previously  ascertained,  and  paid  at  the 
time  of  execution,  and  an  intention  of  making  Thomas 
Dalby  a  party  to  the  deed,  thereby  to  testify  his  receipt 
for  the  balance;  and  then  recites,  that  delays  having  pre- 
vented the  ascertaining  of  the  balance  previously  to  the  exe- 
cution of  the  deed,  the  parties  had  as  a  substitute  for  such 
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payments^  arranged  that  the  mortgagees  should  retain  a 
specific  sum  of  dS5000^  and  should  become  trustees  for 
Thomas  Dalby  for  so  much  of  that  sum  as  should  be  equal 
to  the  true  amount,  when  ascertained  and  found  due  to 
him;  and  should,  after  making  that  declaration,  pay  oyer 
the  residue  of  the  iSSOOO  so  retained  to  Bichard  Gheslyn 
himself.  All  these  provisions  are  very  inconsistent  with 
a  mere  acknowledgment  and  conditional  promise  to  pay 
what  shall  be  ascertained  to  be  due;  but  they  well  agree 
with  the  notion,  that  Bichard  Cheslyn  absolutely  admitted 
the  existence  of  some  debt,  upon  accounts  commencing  in 
1797,  and  promised  to  pay  whatever  sxudq  should  be  found 
to  be  its  true  amount ;  and  that  he  farther  agreed  for  the 
mutual  advantage  of  both  Dalby  and  himself,  who  had 
each  a  claim  upon  the  sum  so  reserved,  that  their  respec- 
tive shares  of  it  should  be  promptly  and  amicably  adjusted 
by  arbitration. 

On  the  whole,  therefore,  I  think  this  was  an  absolute 
promise  to  pay  the  amount  when  ascertained;  and,  if  so,  it 
falls  within  the  cases  of  Lechmere  v.  Fletcher  and  Birdv, 
Gammon,  The  Master,  therefore,  was  right  in  allowing 
the  items  in  this  account,  at  least  so  far  as  the  present  ob- 
jection applies  to  them. 


*jr 


.-b^  .    J  /O^m. .  S-^/ , 


r  1    ,r*r  CoOKE   «.  BOWEN. 

July  \Sth. 

wrtSuhc^wsi.  Thomas  guise  by  his  wiU  bequeathed  as  foDows:  "I 
due  of  his  per-  yhSL  to  my  wifc  Sarah  Lucy  Guise,  for  and  during  her  na- 

fonal  estate,  af-  ,  «       ,,  .  ^    «•  •     j.i_    ^  j 

ter  the  death  of  tund  life,  all  my  property,  momes,  and  effects  m  tnenmos, 
wL  ten^iJI  for    property  in  trade  in  the  firm  of  B.  &  Co.,  profits  therefiwrn, 

life,  to  be  di- 
vided as  follows: 

To  his  five  nephews  and  nieces,  A.,  B.,  C,  D.,  and  E.,  two  shares  each,  and  to  their  cbildren 
one  share  each ;  the  nephews  and  nieces  survived  the  testator. — Heldy  that  the  residue  vested  m 
the  nephews  and  nieces,  and  their  children  living  at  the  testator's  death,  or  bom  in  the  lue* 
time  of  the  tenant  for  life ;  the  children  taking  per  capita,  but  the  shares  of  each  of  the  nephews 
and  nieces  being  double  that  of  each,  child. 
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and  all  the  honseliold  furniture^  plate^  linen^  books^  book-  ^  1840. 
debtS;  and  all  other  property  whatsoever  to  me  belonging; 
and  at  her  decease,  the  whole  of  the  property  so  deyised  shall 
be  divided  in  manner  following:  to  Mrs.  JoiceBowen,  if  a 
survivor  at  the  death  of  Mrs.  S.  L.  Gmse,  £200,  and  to 
Mrs.  Sarah  Butler,  £200  in  Uke  manner;  and  at  the  de- 
cease of  Mrs.  S.  L.  Guise,  the  remainder  or  residue  of  my 
property  to  be  divided  as  follows:  to  William  Guise,  son  of 
my  deceased  brother,  to  my  niece  Joice  Cooke,  to  my  niece 
Mary  Ann  Bowen,  to  my  niece  Elizabeth  Godwin,  to  my 
niece  Joice  Evans,  each  two  shares,  and  to  their  children 
one  share  each,  to  be  in  that  manner  divided  after  all  inci- 
dental expenses  shall  be  discharged.^' 

The  testator  died  on  the  4th  June,  1825,  and  his  widow, 
the  tenant  for  life,  died  the  25th  July,  1839. 

All  the  testator's  nephews  and  nieces  named  in  the 
wiU,  except  William  Gnise,  were  living  at  the  death  of 
the  tenant  for  life. 

William  Guise,  and  one  of  Ins  children,  of  which  there 
were  nine,  died  after  the  testator,  and  in  the  lifetime  of 
the  tenant  for  life;  the  other  children  were  living  at  the 
death  of  the  tenant  for  life. 

Joice  C!ooke,  the  wife  of  the  plaintiff  William  Cooke,  had 
four  children,  aU  of  whom  died  after  the  testator,  and  in 
the  lifetime  of  the  tenant  for  life. 

Mary  Ann  Bowen  was  unmarried. 

Elizabeth  Godwin  had  two  children,  of  whom  one  sur- 
vived the  tenant  for  life,  and  the  other  died  after  the  testa- 
tor, and  in  the  lifetime  of  the  tenant  for  life. 

Joice  Evans  had  no  children. 

The  question  was,  in  what  manner  the  residue  was  to  be 
distributed? 

Mr.  Girdlestone  and  Mr.  Shadwell  for  the  plaintiffs. — 
The  question  is^  how  the  shares  of  the  children  of  the 
nephews  and  nieces  are  to  be  distributed?    We  say. 
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1840.  ^  amongst  all  the  children  who  came  in  esse  before  the 
death  of  the  tenant  for  life,  whether  living  at  the  death  of 
the  tenant  for  life  or  not;  and  the  fund  is  divisible  per 
ccgnta,  and  not  per  stirpes.  That  would  make  the  fdnd 
divisible  in  twenty-five  shares,  two  shares  being  allotted  to 
each  of  the  nephews  and  nieces,  and  one  to  each  of  the 
children.  The  children  would  only  take  per  stirpes,  on 
the  ground  of  taking  through  the  parent,  which  is  not  the 
case  here.  The  only  doubt  is,  whether  this  is  a  gift  to 
the  children  immediately,  or  only  to  those  who  are  alive 
at]  the  period  of  division;  but,  on  the  authority  of  De- 
visme  v.  MeUo  (a),  it  is  an  immediate  gift  to  the  children 
living  at  the  testator's  death,  and  to  those  coming  in  esse 
afterwards  during  the  life  of  the  tenant  for  life. 

Mr.  Koe,  for  Elizabeth  Godwin,  said  that  Devism  v. 
MeUo  was  decisive  of  the  point. 

Mr.  Temple  and  Mr.  Bailey  for  the  children  of  WiUiam 
Ouise. — ^Whatever  children  take  under  this  bequest,  take 
per  capita,  ''  Children"  here,  is  a  word  descriptive  of 
certain  legatees,  whether  they  consist  of  a  class  or  in- 
dividuals. It  is  not  a  case  where  parent  and  child  take 
in  succession,  but  where  they  both  take  immediately: 
Barnes  v.  Patch  (6),  Lady  Lincoln  v.  Pelham  (c),  Blackkr 
V.  Webb  {d).  But  we  say,  they  took  vested  interests,  liable 
to  be  devested  by  their  death  in  the  lifetime  of  the 
tenant  for  life:  Pope  v.  Whitcombe  {e).  The  estate  is 
divisible  among  the  four  persons  living,  who  are  named, 
and  the  children  living  at  the  death  of  the  testator  who 
survived  the  tenant  for  life,  or  at  all  events  the  children 
living  at  the  death  of  the  tenant  for  life.  Devisme  v.  MeBo 
turned  on  the  words  ''  reverting  to  William's  children." 

(a)  I  Br.  C.  C.  537.  {d)  2  P.  W.  383. 

(b)  8  Ves.  604.  (e)  3  Russ.  124. 

(c)  10  Ves.  166. 
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Mr.  I^ence  and  Mr.  Caley  Shadwett  for  the  four  nieces.        1840. 
Mr.  Simpkinson  for  the  representatives  of  W.  Guise. 

AlbersoN;  B. — I  am  of  opinion  that  the  parties  will 
take  according  to  Mr,  Girdlestone^a  view  of  the  construc- 
tion of  this  will.  The  nephew  and  nieces  take  each  two 
shares;  and  their  children  living  at  the  testator^s  deaths  or 
bom  afterwards,  and  before  the  death  of  the  tenant  for 
Ufej  one  share  each. 


i^.  xi^r-  .<^       Warburton^v.  Vaughan. 

f>\  July  14^. 

UHARLES  EDWAEDS  by  his  will  directed  that  all  his  Where  a  testa- 

just  debts  should  be  paid  in  the  first  place  out  of  his  per-  had'been  wfd** 

sonal  estate,  and  if  that  were  insufficient,  he  charged  his  cUn  fo7pa^! 

said  debts  upon  his  real  estates,  and  subject  thereto,  he  "»«"*  o^  *»" 

,.-,-,.           _                        ,,             .,         ''_.                     _  debts,  and  the 

devisea  all  his  real  estates  and  the  residue  of  his  personalty  derUees  of  the 

to  John  Rowlands  and  Edward  Vaughan,  their  heirs,  exe-  were^hifant^, 

cutors,  administrators  and  assigns,  in  trust  for  the  absolute  ^^^  refused  to 

'                                                  o     '  execute  convey- 

use  and  benefit  of  Edwin  and  Charles  Warburton,  their  ances  to  the 

heirs,  executors,  administrators  and  assigns,  as  tenants  in  Court,  to  avoid 

common.    And  he  appointed  Rowlands  and  Vaughan  the  ingfrom^the"" 

executors  of  his  will.     Rowlands  renounced  probate.  ordinary  pro- 
cess to  compel 
The  bill  was  filed  on  behalf  of  Edwin  and  Charles  War-  devisees  to  con- 
burton,  who  were  infants,  against  Vaughan,  to  have  the  the'infents* 
trusts  of  the  will  established,  and  the  real  and  personal  es-  JJJ^,^' JiQ*"^ 
tates  of  the  testator  administered.    Under  a  decree  in  that  &  i  Win.  4, 

c.  60. 

suit,  a  portion  of  the  testator's  real  estates  was  sold  in  lots ; 
and  by  a  subsequent  order,  the  infant  plaintiffs  were  di- 
rected to  join  in  and  execute  all  proper  and  necessary  con- 
reyances  to  the  purchasers,  and  it  was  referred  to  the  Mas- 
ter to  settle  such  conveyances  in  case  the  parties  differed 
about  the  same. 
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1840.  The  Master  haying  in  pnrsnanceof  this  order  prepared  the 

Warburton  conveyances  for  the  execution  of  the  infants^  but  the  latter, 
Vaugham.  Jiftvii^g  ^7  ^^^  advice  of  their  next  Mend,  refused  to  exe- 
cute them,  the  defendant  Yaughan  now  presented  his 
petition,  praying  that  it  might  be  declared  that  the  plain- 
tiffs were  trustees  of  the  hereditaments  sold  under  the  de- 
cree, and  they  were  such  trustees  for  the  purchasers  within 
the  meaning  of  the  statute  11  Geo.  4^1  Will.  4,  c.  60  (a), 
and  might  be  ordered  in  pursuance  of  the  said  statute  to 
execute  the  conveyances  so  approved  of  by  the  Master. 

Mr.  Bird,  for  the  petitioner,  said  that  the  object  of  this  pe- 
tition was  to  avoid  the  necessity  of  the  usual  compulsory  pro- 
cess against  devisees  refusing  to  convey  (i),  which  would  oc- 
casion great  delay.  He  cited  Prendergaat  v.  Eyre  (c),  and 
Beale  v.  Bidge  {d),  and  observed,  that  if  the  infants  persisted 
in  refusing  to  convey  after  the  lapse  of  twenty-eight  days 
after  tender  of  the  conveyance  for  their  execution,  the  Coxxrt 
might,  under  the  8th  section  of  the  statute  11  Geo.  4  ^ 

I  Will.  4,  c.  60,  appoint  another  person  to  execute  convey* 
ances  in  their  names. 

The  Court  made  the  order  as  prayed. 

(a)  See  Beets.  8,  13,  and  18.  sold  to  satisfy  the  lien  of  certain 

(6)  See  as  to  infants,  the  stat  bankers  on  the  testator's  freehold 

II  Geo.  4  &  1  Will.  4,  c.  47.  property.  The  devisees  m  trust 
(c)  Rep.  temp.  Sugd.  11.  having  disclaimed,  and  the  tesfca- 
{d)  In  Chan.  31  March,  1835.  tor's  heir  at  law  (his  eldest  son) 

In  this  case,  the  testator  devised  havinggoneout  of  the  jurisdiction, 

his  real  estates  to  trustees  upon  in  1831,  and  not  having  been  since 

certain  trusts,  for  the  benefit  of  heard  of,  the  Court  of  Chancery 

his  children.    The  bill  was  filed  ordered  him  to  be  deckred  a  tra»- 

by  creditors;    and  an  order  was  tee,  and  that  a  proper  person  shoold 

made,  that  a  sufficient  part  of  the  conyey  in  his  name, 
testator's  real  estates   should  be 
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1840. 

Cropper  v.  Enapman.  ^ — ^^^^ 

1  HIS  case  is  reported  on  the  hearings  ante.  Vol.  2,  p.  where  an  in- 
838.  The  Master  being  directed  to  take  an  account  of  ?e"it?dTrto  a 
the  dealings  and  transactions  between  the  testator.  Gibbon,  particular  ac- 

°  '  '  count,  and  the 

and  Enapman,  in  respect  of  the  building  speculation,  defendant  by 
made  lus  report,  by  which  he  found  a  considerable  balance  examination 
due  to  Gibbon's  estate  on  that  account.  ner^^w'^uSr 

The  defendant  excepted  to  the  report,  on  sereral  grounds ;  inducing  both 
and  amongst  others,  that  the  Master  had  included  in  his  parUcuiarac- 
calculations  an  item  of  £4S0,  which  did  not  properly  be-  ner^  itemsf  but 
long  to  the  building  speculation,  and  without  which  the  p  "y  "^^e  *\m- 
balance  would  have  been  the  other  way.  rai  items  (which 

were  in  his  dis- 

It  appeared  that  the  parties  had  agreed  to  build  two  charge)  by  the' 
houses,  and  to  divide  the  expenses  and  profits  equaDy;  ^HtUi,^ii^thj 
but  that  Enapman  having  advanced  the  greater  part  of  the  *"^/j"^"  °^, 
money,  the  testator,  upon  the  completion  of  the  houses,  rai  account  was 
assigned  to  Enapman  his  house  in  consideration  of  dE480.    particular  ac- 

Enapman,  by  his  answer,  admitted  that  he  had  placed  the"defendanr 
the  £480  to  the  credit  of  the  testator  in  their  general  ™"*1^  ^"^""^ 

^  by  the  result 

accounts;  but  he  denied  that  that  sum  was  agreed  to  be 
placed,  or  was  placed,  to  the  building  account.  In  the 
schedule  to  his  answer,  which  he  alleged  to  be  a  schedule 
or  list  of  all  sums  received  and  paid  by  him  on  account  of 
the  building  speculation,  or  otherwise  on  account  of  the 
testator  in  his  lifetime,  were  several  items,  described  as 
money  received  and  paid  on  account  of  the  building  spe- 
culation, and  other  items  not  so  described,  as  £480  for 
the  purchase*money  of  the  testator's  house,  £10  for  a 
lottery  ticket  purchased  by  the  testator,  &c.;  but,  with  the 
exception  of  the  £480,  there  were  no  general  items  to  the 
testator's  credit,  and  those  which  were  placed  to  the  de- 
fendant's credit,  he  was  unable  to  prove  by  evidence  before 
the  Master.  The  result  was,  that  the  only  items  left 
standing,  were  those  expressed  to  be  on  account  of  the 
building  transaction,  and  the  £480. 

VOL.  IT.  S  EQ.  EX. 


Knapman. 
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1S40.  Mr.  Temple  and  Mr.  BhaU,  in  support  of  exceptionB 

Cropper  ^  *^®  Master's  report,  contended  that  the  sam  of  £480 
had  nothing  to  do  with  the  building  speculation,  and  that 
the  plaintiffs  had  no  right  to  make  it  a  debt  on  the  par- 
ticular account  of  building,  so  as  to  charge  the  defendant's 
estate  with  the  costs  of  this  inquiry. 

Mr.  Simpkinscm  and  Mr.  Sutton  Sharpe  for  the  report, 
said  that  no  general  account  was  alleged  by  the  answer; 
on  the  contrary,  almost  all  the  items  of  charge  and  ex- 
penditure contained  in  it  are  connected  with  the  build- 
ing ;  that  the  few  items  which  were  not  connected  with 
the  building,  were  not  proved  by  the  defendant  before  the 
Master,  by  proper  evidence,  and  were  consequently  strack 
out  of  the  account :  Talbot  v.  Butledge  (a).  That  the  effect 
^^of  this  was  to  put  an  end  to  the  general  account;  and 
there  being  no  other  account  between  the  parties,  the 
jB480  must  be  referred  to  the  building  account. 

Aluerson,  B.,  after  having  stated,  that,  in  1822,  Knap- 
man had  laid  out  £1050  on  the  concern,  and  that,  in  1824 
and  1826,  Gibbon  had  contributed  four  several  sumfi— 
£100,  £200,  £50,  and  £277,  said:  — It  appears  that 
nothing  was  afterwards  paid  between  1826  and  1828, 
either  way,  on  the  account,  because  the  other  items  are 
struck  out  for  want  of  evidence.  De  rum  apparefUiUm 
et  de  non  exietentUnts  eadem  est  ratio.  That  being  the 
case,  in  1828  the  house  allotted  to  Gibbon  is  assigned  to 
Knapman  for  £480,  for  which  credit  is  given  to  Gibbon. 
Now,  there  being  no  other  account  between  the  parties, 
that  reduced  the  balance  from  one  side  to  the  other,  and 
Knapman  became  indebted.  It  appeurs,  therefore,  as  to 
this  part  of  the  case,  that  the  Master  in  substance  is  right, 
and  that  the  balance  was  properly  struck. 

(«)  4  Bro.  C.  C.  74,  cited. 
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1840. 

MEMORANDUM. 

In  Trinity  Vacation^  William  Glover,  Esq.,  of  the 
Middle  Temple,  and  Stephen  Gaselee,  Esq.,  of  the  Inner 
Temple,  were  called  to  the  degree  of  the  coif,  and  respeo- 
tiyely  gave  rings  with  the  mottoes,  Begind  et  lege  gaudet 
serviena,  and  Nee  temerk  nee  timidi. 


Burrows  t;.  Greenwood. 

TNov,  14M. 
HE  plaintiff,  Anne  Jane  Burrows,  and  Thomas  Marshall  A  voiunuiy 

King  were  the  natural  children  of  Thomas  King,  who  vour  o?a°in(>^ 
died  many  years  since,  and  Hannah  Gk)ude.  chiidre*  h*  w 

By  an  agreement,  dated  the  14th  of  March,  1833,  signed  to  be  executory 
by  Hannah  Gronde  and  Thomas  Marshall  King,  Hannah  to  the  children, 
Gonde,  who,  by  virtue  of  the  will  of  Thomas  King,  was  seised  " ti^the  mo- 
of  considerable  freehold  estates  in  Orasmere,  in  the  county  t^e^an^  there- 

•^     fore  enforced 

of  Westmoreland,  subject  to  certain  mortgages,  agreed  to  for  the  benefit 
sen  them  toThomasMarshaUKing,  '4n  consideration  where-  absoiutdiy.  ^' 
of,*'  as  was  expressed  by  the  agreement,  "the  said  Thomas  creldto*pa  ^*" 
Marshall  King  hereby  agrees  to  pay  off  and  discharge  the  <>*>(  ^^  ^^^  ^'ust 
mortgage  incumbrances  affecting  the  said  premises,  amount-  of  a  suit  occa- 
ing  to  jBlSOO,  and  all  interest  hereafter  to  become  due  ?!^uoubu1n 
and  owing  in  respect  of  the  same,  and  also  to  pay  to  the  *  P*'***  ^'^' 
said  Hannah  Groude,  or  her  assigns,  for  and  during  the 
term  of  her  natural  life,  one  annuity  or  clear  yearly  sum 
of  £60,  by  two  equal  half  yearly  payments,  &c.,  and  fur- 
ther, and  in  full  for  the  absolute  purchase  of  all  the  said 
hereditaments  and  premises,  to  pay  the  sum  of  £600  of 
lawful  money  to  such  person  or  persons,  immediately  upon 
the  decease  of  the  said  Hannah  Gk>ude,  as  she  shall  by 
deed  or  will  direct  or  appoint,  in  trust,  nevertheless,  for  the 
BoIe,  absolute,  and  exclusive  use  and  benefit  of  Mrs.  Anne 

VOL.  IT.  T  EQ.  EX. 
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1840.  Jane  Burrows,  the  wife  of  Mr.  Thomas  Summers  Burrows, 
Burrows  independent  of  her  present  or  any  future  husband,  and  of 
Greenwood.  ^^'  children,  in  such  manner  and  form  as  therein  shall  be 
expressed  and  declared.^'  And  it  was  declared  that  due  pay- 
ment of  the  said  annuity,  and  the  said  sum  of  £600,  should 
be  secured  by  the  bond  of  Thomas  Marshall  Sling,  to  be 
executed  by  him,  upon  the  completion  of  the  conyeyance. 

After  the  execution  of  this  agreement  Thomas  Marshall 
King  entered  into  possession  of  the  property,  but  died  in 
November,  1834,  without  having  executed  any  convey- 
ance. By  his  will  he  devised  his  real  estates  to  James 
Greenwood  and  John  Green,  jun.,  upon  certain  trusts^ 
and  appointed  his  wife,  Hannah  King,  his  sole  executrix. 

By  indentures  of  lease  and  release,  dated  the  8th  and 
9th  of  December,  1834,  and  made  between  Hannah  Goude 
of  the  first  part,  Hannah  King  of  the  second  part,  and 
Greenwood  and  Green  of  the  third  part,  the  property, 
which  was  the  subject  of  the  agreement,  was  duly  con- 
veyed to  Greenwood  and  Green  upon  the  trusts  of  the  will 
of  Thomas  Marshall  King.  The  deed  of  release,  in  recit- 
ing the  several  charges  upon  the  premises,  stated  them  to 
be  "liable  finally  to  the  payment,  upon  the  decease  of  the 
said  Hannah  Goude,  of  the  further  principal  sum  of  £600, 
to  her  executors,  administrators,  or  assigns,  or  to  or  for 
the  use  and  benefit  of  such  person  or  persons,  or  for  such 
uses,  ends,  intents,  and  purposes  as  she  the  said  Hannah 
Goude,  by  any  deed  or  deeds,  writing  or  writings,  &c.,  or 
by  her  last  will  and  testament  in  writing,  or  any  codicil 
thereto,  or  any  writing  in  the  nature  of  or  purporting  to 
be  her  last  will  and  testament  or  codicil,  to  be  by  her 
signed  and  published  in  the  presence  of,  and  attested 
by,  two  or  more  credible  witnesses,  shall  direct  or  ap- 
point.'* 

Hannah  Goude  made  her  will,  bearing  even  date  with 
the  release,  and  attested  by  two  witnesses.  By  this  in- 
strument,  after  reciting  totidem  verbis  the  power  con- 
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tained  in  the  release,  she,  in  pursuance  and  exercise  of  ^  1340. 
the  power,  gave  and  bequeathed  the  said  principal  sum  of 
£600  to  her  daughter,  Anne  Jane  Burrows;  and  did 
thereby  accordingly  direct  the  said  sum  to  be  paid  to  her 
immediately  upon  her  Hannah  Goude's  decease,  for  her 
own  absolute  use  and  benefit.  And  the  testatrix  appointed 
her  brother  John  Goude  executor  of  her  will. 

Hannah  Goude  died  in  June,  1836.  Thomas  S.  Bur- 
rows, the  husband  of  the  plaintiff,  died  without  having 
reduced  the  iE600  into  possession,  leaving  three  infant 
children  by  the  plaintiff. 

The  bill,  which  was  filed  by  Mrs.  Burrows  against  Green- 
wood and  Green,  as  the  trustees  under  Thomas  Marshall 
King's  will,  and  against  the  infants  and  John  Goude, 
prayed  a  declaration  of  the  rights  of  the  parties  interested 
in  the  iE600,  and  payment ;  the  principal  question  being, 
whether  the  plaintiff  was  entitled  to  that  sum  absolutely, 
or  whether  by  virtue  of  the  agreement  of  March,  1833,  it 
ought  to  be  settled  on  the  plaintiff  and  her  infant  children. 

Mr.  Girdlesione  and  Mr.  Bichner,  for  the  plaintiff. — ^The 
contract  entered  into  by  Hannah  Groude  was  not  complete 
till  December,  1834,  until  which  time  it  was  competent  to 
her  to  vary  the  appropriation  of  the  purchase-money.  By 
the  deed  of  that  date  she  thought  fit  to  make  a  different 
application  of  it  than  she  had  proposed  to  do  by  the  agree- 
ment of  1833,  and  there  is  nothing  to  prevent  it.  The 
only  argument  that  can  be  raised  on  the  other  side  is,  that 
in  the  deed  the  original  contract  is  misrecited ;  but  that  is 
only  for  the  sake  of  brevity,  [The  Lord  Chief  Baron, — 
The  deed  does  not  go  on  to  state  the  trusts.]  Ellison  v. 
EBUan  (a)  and  HoUoway  v.  Headington  {b)  are  in  point. 
[They  were  then  stopped  by  the  Court.] 

Mr.  Evans,  for  the  infants. — It  is  admitted  that  the 

(a)  6  Ves.  656.  {h)  8  Sim.  324. 
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1840,  ^  trust  stated  in  the  agreement  is  for  the  infants.  To  make 
this  settlement  defeasible  the  plaintiff  must  shew  that  it  is 
both  executory  and  voluntary.  If  she  fails  in  establishing 
either  position^  she  cannot  succeed.  .No  doubt  a  yoluntary 
settlement  which  is  executory^  cannot  be  enforced  in 
equity.  But  if  the  relation  of  cestui  que  trust  and  trustee 
exists  the  settlement  cannot  be  retracted.  Now  this  agree- 
ment is  not  executory^  either  as  respects  the  £600^  or  as 
regards  the  settlor.  There  is  a  perfect  agreement  on  her 
part  to  pay  the  £600^  independently  of  the  subsequent 
agreement  as  to  the  bond.  [The  Lord  Chief  Baron. — 
Suppose  King  and  Mrs.  Goude  had  been  off  the  bargain, 
could  your  clients  have  filed  a  bill  against  them  to  have 
the  agreement  executed?]  The  agreement  gave  the 
children  an  interest^  and  they  might  have  filed  their  billj 
not  to  ask  to  have  the  contract  performed,  but  to  have  the 
£600.  But  the  contract  was  in  substance  performed. 
King  took  possession  under  it,  and  the  only  act  not  pro- 
vided for  was  the  nomination  of  the  trustees.  This  being 
in  form  an  agreement  only  will  not  prevent  the  benefit  to 
the  children.    Fenner  v.  Taylor  (a). 

Mr.  Metcalfe  for  other  parties. 

The  Lord  Chief  Baron. — ^I  think  there  is  no  doubt  in 
this  case.  I  am  of  opinion  that  the  contract  was  neither 
involuntary  nor  executed.  It  is  merely  an  agreement  which 
it  was  originally  the  design  of  this  lady  to  execute  in  a  par- 
ticular manner,  by  deed  or  by  will ;  and  she  makes  it  a 
condition,  that  the  estate  shall  be  sold,  and  the  money 
appropriated  in  a  particular  way,  but  until  the  appropri* 
ation  of  the  money  in  the  way  proposed,  there  is  no  exe» 
cution  of  the  contract.  She  has  not  done  that  which  gives 
the  children  interests. 

Girdlestone  then  applied  to  have  the  costs  of  the  suit 

(a)  1  Sim.  169. 
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paid  by  the  trostees  of  Thomas  Marshall  King's  will  out        1840. 
of  his  estate;  suggesting  that  they  had  unnecessarily      burrows 
raised  the  present  question.  «• 

Grebmwood. 

The  Courts  after  some  opposition  on  the  part  of  the 
trustees^  acceded  to  the  application. 


Hbndrick  t;.  Abbott. 

MDee.  3rd. 
OTION  on  behalf  of  the  plainti£F^  that  publication  might  On  an  injunc- 

beenLu^ed  till  the  first  day  of  next  term.    The  biU  was  to  ^^^prJ^d- 

have  a  promissory  note  given  by  the  plaintiff  to  the  defend-  '■*«■  •*'»''  <>" 

ft  pronuBsory 

ant  declared  fraudulent  and  void^  and  that  it  might  be  de-  note,  pubUcR- 
Urered  up  to  be  cancelled^  and  that  the  defendant  might  in  Urged,  for  the 
the  mean  time  be  restrained  by  injunction  from  proceeding  fn"j^^pl^ttt', 
on  it  at  law,  or  indorsing  it  over.    It  appeared  from  the  "Jjy  ^?^^« 
affidavit  in  support  of  the  motion,  that  an  action  had  been  equity  to  enur 
brought  on  the  note,  and  that  the  Judge  who  tried  the  ^  be^read"in 
action  was  of  opinion,  that,  as  the  note  purported  to  be  for  ^4.***^*"^  ** 
value  received,  the  plaintiff  (defendant  at  law)  could  not     A  piRinUff 

,  under  the  per* 

enter  into  evidence  to  shew  want  of  consideration ;  upon  emptory  order 
which  a  rule  absolute  for  a  new  trial  was  granted.  The  not^^MnSiUng 
object  of  the  present  motion  was  to  obtain  evidence  for  **^»  witneMes  in 

"^  ^  the  Tacstion, 

the  plaintiff  to  be  read  at  the  new  trial.  nay,  under 

It  appeared  that  the  plaintiff  had,  in  July  last,  given  a  be  siilM^ed^ 
peremptory  undertaking  to  speed  the  cause,  and  ought  ^|i*?*bi^oid 
according  to  the  undertaking  to  have  entered  into  evi-  jhcfoUowing 
deuce  in  the  long  vacation.  But  it  also  appeared  that  his 
not  having  entered  into  the  particular  evidence  now  re- 
quired, arose  from  inadvertence. 

Mr.  Cooper  for  the  motion. 

Mr.  Wilson  Hetherington,  contra. — The  Court  will  only 
enlarge  publication  on  affidavits  shewing  that  no  evi^ 


term. 
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1840. 


deuce  bas  been  entered  into^  or  tbat  tbe  evidence  entered 
into  bas  not  been  read;  and  bere  tbe  plaintiff  can  get  no 
benefit  from  tbe  evidence^  as  be  cannot  read  it  at  tbe  trial. 
[Aldersan,  B. — ^Yes^  be  can.]  At  all  events  tbe  plaintiff 
is  too  late.  Indulgence  in  tbese  cases  is  only  allowed  till 
tbe  term  next  following  tbe  peremptory  undertaking: 
Fofvl.  Pr.  Vol.  2,  p.  27.  But  bere  tbe  plaintiflf  bas  let  the 
term  go  by. 


Alderson,  B.^  after  consulting  Master  Eichards,  said 
tbat  tbe  cause  was  in  Court  notwitbstanding  tbe  delajj 
and  tbat  be  was  of  opinion  tbat  publication  sbould  be  en- 
larged. 


Lee.  llth. 

A  person  At- 
taiiu  his  25th 
year  when  he 
becomes  24f. 


Grant  v.  Grant. 

X  HE  testator  in  tbis  case  appointed  two  persons  to  be 
tbe  executors  of  bis  will^  and  to  be  tbe  guardians  of  his 
adopted  daughter^  M.  H.  Grant,  "  wbose  property  I  wish 
to  be  paid  into  ber  own  bands,  on  tbe  day  sbe  attains  her 
25tb  year,  and  not  till  then/'  M.  H.  Grant  was  24  years 
old  on  tbe  lltb  September,  1840.  Tbe  question  was  whe- 
tber  sbe  bad  attained  ber  25tb  year. 

Mr.  Simpkinson  and  Mr.  Beavan,  for  tbe  petition,  con- 
tended tbat  sbe  bad. 


Mr.  Temple,  (witb  wbom  was  Mr.  J,  Bailey),  contri.— 
Attaining  sucb  a  year  means  attaining  tbe  complete  year,* 
as,  for  instance,  attaining  21.  [Alderson,  B. — ^You  mean 
twenty-one  years.'] 

Aldsrson,  B. — Sbe  attained  ber  25tb  year  on  the  llth 
of  September,  1840,  wben  sbe  became  24  years  old. 
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1840. 

DatIES  t;.  QUABTEBMAN.  Dec,  12M. 

Meredith  DAVTES  being  mortgagee  in  fee  of  certain  Where  persons 
lands,  and  mortgagee  for  a  term  of  years  of  certain  other  ing  imeresu^ 
lands,  bequeathed,  in  1817,  all  his  real  and  personal  estate  p[*iJ^*ff/in°i 
to  his  son  John  Davies,  his  heir  at  law,  whom  he  also  ap-  suit  in  Equity, 

the  objection 

pointed  his  sole  executor.    In  1819,  John  Davies,  by  his  may  be  taken 
will,  bequeathed  all  money  due  to  him  on  bond  or  mort-  butmisjo/nder 
gage  to  his  wife  Mary  Davies,  in  trust  for  herself  for  life,  ©^  copiaintitt 

^^^  ''  '  ^  by  reason  of 

and  after  her  death,  for  Levia  Davies,  his  daughter;  and  mere  unmi  tf 
he  made  his  wife  executrix  of  his  will.     He  died  leaving  only  be'taken 
Rice  Jones  Davies  his  son  and  heir  at  law.    Mary  Davies  Jy^i"^  dc- 
afterwards  died  intestate,  whereupon  the  bill  was  filed  by  murrer. 
James  Davies,  who  was  administrator  de  bonis  turn  both 
of  Meredith  Davies  and  John  Davies,  praying  a  foreclosure 
of  the  mortgaged  premises  comprised  in  the  term.     Rice 
Jones  Davies  and  Levia  Davies  were  joined  as  co-plaintiffs 
in  the  suit. 
Upon  the  cause  coming  on  for  hearing, 

Mr.  James  and  Mr.  Younge,  for  the  defendants,  objected 
that  the  cause  could  not  proceed,  by  reason  of  Levia  Davies 
being  improperly  joined  as  a  co-plaintiff. 

Mr.  Simpkinstm  and  Mr.  Wilbraham,  contra,  relied  on 
various  cases  which  are  commented  upon  in  the  judg- 
ment« 

Aldbkson,  B.  (after  stating  the  facts  of  the  case). —  Dee,  20M. 
The  question  is,  whether  the  joining  Levia  Davies  as  a 
plaintiff  in  this  suit,  is  such  an  objection  as  ought  to 
prevent  me  from  making  the  usual  decree  for  a  fore- 
closure, to  which,  but  for  such  alleged  misjoinder,  the 
plaintiffs  are  undoubtedly  entitled.  I  am  satisfied,  that 
Levia  Davies  and  her  husband  are  unnecessary  partiesi 
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1840.  and  that  they  must  be  treated  as  mere  strangers,  entitled 
Davxes  to  no  relief.  But,  then,  what  is  to  be  the  result?  The 
general  role  as  to  parties  to  a  suit  in  equity  seems  to  b^ 
that  all  persons  whose  interests  are  materially  affected  by 
the  attainment  of  that  which  is  the  object  of  the  suit,  must 
either  personally,  or  by  representation,  be  made  parties 
thereto.  For,  unless  this  be  so,  the  Court  would  be  de- 
ciding either  imperfectly,  or  in  the  absence  of  those  whose 
interests  would  be  compromised  by  a  complete  settle- 
ment of  the  dispute.  And  the  rule  as  to  plaintiffs  seems 
to  be,  that  those  only  can  join  as  plaintiffs  who  hare 
some  common  interest  in  obtaining  that  relief  which  is  the 
object  of  the  suit.  This  rule,  however,  includes  both 
those  cases  of  misjoinder  where  parties  who  have  no  inte- 
rest in  the  suit  are  joined  with  those  who  have  an  interest, 
and  those  cases  also,  where  parties  having  adverse  inte- 
rests are  made  co-plaintiffs  on  the  same  record.  But  I 
think  that  both  the  principles  of  equity  and  the  authority 
of  decided  cases  entitle  me  to  say,  that  these  two  classes 
ought  to  be  dealt  with  in  a  very  different  mode. 

The  object  which  a  Court  of  equity  has  in  its  rules 
relative  to  parties  is,  to  enable  itself  to  settle  justly  all 
the  dispute,  and  to  put  an  end  to  litigation  with  respect 
to  that  which  is  the  object  of  the  suit.  Now,  it  is  mani- 
fest that  the  introduction  of  a  mere  stranger  as  a  party 
into  the  record,  cannot  affect  this.  The  matter  in  dispute 
may,  it  is  obvious,  be  as  completely  settled,  if  all  really 
interested  are  before  the  Court,  in  the  presence  as  in  the 
absence  of  the  stranger.  Nor  can  any  future  litigation 
arise  out  of  the  decree.  But  I  quite  agree,  that  the  intro- 
duction of  a  mere  stranger  upon  the  record,  is  by  no 
means  without  its  inconveniences  and  objections.  It  ren- 
ders abatements  of  the  suit  more  frequent,  may  embar- 
rass the  defendants  as  to  the  course  proper  for  them  to 
take,  and  is  liable  to  the  various  objections  so  well  and 
forcibly  put  by  Mr.  Russell^  in  his  argument  in  the  case 
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of  The  King  of  Spain  v.  Machado  (a) .  It  is  right  and  jiist^ 
therefore^  that  the  role  should  exist  which  makes  snch  in- 
troduction a  misjoinder^  and  that  the  infringement  of  the 
rule  should  be  guarded  by  some  penalties.  But  in  doing 
this  we  should  take  care  that  we  do  not  intrench  upon  the 
main  object  of  all  equitable  jurisdiction^  the  settling  the 
dispute  between  the  real  parties.  The  application  of  the 
role  should  never  prevent  that. 

On  the  other  hand^  the  case  of  the  plaintiffs  having  op- 
posite and  conflicting  interests^  either  reduces  the  Court 
to  the  necessity  of  making  a  decree  which  is  to  be  the 
foundation  of  future  litigation^  or  introduces  a  new  object 
into  the  suit^  and  one  in  which  (the  defendant  having  no 
concern  in  it)  an  erroneous  judgment  cannot  be  set  right 
on  appeal.  Thus,  in  Chohmondeley  v.  Clinton  {b),  the  object 
of  the  suit  was  to  take  from  the  possession  of  Lord  Clinton 
an  estate.  But  the  introduction  of  Lord  Cholmondeley  and 
Mrs.  Darner  as  co-plaintiffs  involved  a  new  question,  whether 
the  heir  or  the  devisee  was  entitled  to  have  it.  In  that 
question  Lord  Clinton,  the  defendant,  had  no  interest  at 
all;  and  either,  therefore,  the  Court  must  have  determined 
that  he  had  no  title  to  hold  without  determining  to  whom 
he  was  to  give  it  up,  and  with  a  suit  then  to  be  commenced 
between  the  plaintiffs  to  settle  that  question^ or,  they  must 
have  gone  on  to  determine  the  dispute  between  the  co- 
plaintiffs;  and  as  they  could  not  compel  the  defendant  to  ap- 
peal, it  might  have  occurred,  that,  after  another  long  course 
of  Utigation,  requiring  new  and  conflicting  statements,  and 
the  introduction  of  firesh  evidence,  the  Court  might,  after 
all,  have  made  an  erroneous  decision  between  the  co-plain- 
tiffs, for  which  there  would  have  been  no  remedy.  The 
Court,  therefore,  in  such  a  case,  is  not  able  to  make  a  de- 
cree, at  the  hearing  which  can  settle  the  dispute  justly 
between  the  conflicting  parties.  It  ought,  therefore,  to 
decline  to  make  any  decree,  and  to  dismiss  the  bill, 

(a)  4  R418S.  231.  (6)  2  J.&  W.  135 ;  4  Bligb,  123. 
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1840.  in  accordance  with  general  principles  on  wbicb  it  is  aeons- 
Dayibs  tomed  to  act. 
QuARTBRMAir.  ^^  cascs  seem  to  me  to  follow  these  distinctions^  and 
to  establish^  that  where  the  interests  of  co-plaindfifs  are 
conflicting^  it  is  a  ground  for  dismissing  the  bill  at  the 
hearing;  but  that^  when  a  plaintiff  having  no  interest  at 
all  is.  introduced  on  the  record^  and  the  other  circum- 
stances of  the  case  are  such  as  to  enable  the  Court  to 
make  a  just  and  complete  decree,  such  an  objection  is  not 
a  valid  one  at  the  hearing,  but  must  be  taken  either  by 
demurrer  or  plea  at  the  earlier  stages  of  the  suit.  Let  ns 
examine  them  with  this  view. 

The  early  dicta  which  are  to  be  found  in  the  books  are 
those  cited  by  Mr.  RusseU  in  his  ai^ument  in  The  Kmg 
of  Spain  v.  Machado.  They  only  shew,  that  Lord  Chan- 
cellor Parker,  in  1719,  held,  that  the  joinder  of  an  imma- 
terial plaintiff  was  a  ground  of  demurrer,  and  that  the 
same  point  was  suggested  as  clear  law  in  Troughion  v. 
Getley  (a),  before  Lord  Northington.  Modem  decisions, 
however,  certainly  go  this  length:  for  the  same  point 
was  expressly  ruled  by  Sir  John  Leach,  in  Cuffy,  Platel  {b) ; 
in  7%e  King  of  Spain  v.  Machado,  by  Lord  LynMunt, 
upon  demurrer  to  the  plaintiff  ^s  biU;  in  Mahpeace  v. 
Haythome  (c),  by  Sir  John  Leach,  where  the  point  was 
raised  by  plea;  and  in  Glyn  v.  Soares  {d),  by  Lord  Cottet^ 
ham,  on  demurrer. 

The  case  of  Chobnondeley  v.  Clinton  was  one  where  the  co- 
plaintiffs  had  conflicting  interests,  which  they  vainly  en- 
deavoured to  reconcile  by  an  illegal  agreement,  which  was 
incapable  of  binding  either  themselves  or  their  descend- 
ants. This  was,  no  doubt,  a  good  objection  at  the 
hearing.  Siffel  v.  Phelps  {e) ;  and  the  class  of  cases  simi- 
lar to  it  may  be  considered  either  as  cases  of  conflicting 
interests,  or  (which  I  think  is  the  better  explanation  of 

(a)  1  Dick.  382.  (d)  3  M.  &  K.  450. 

lb)  4  Russ.  242.  (e)  7  Sim.  239. 

(c)  4  Ru88.  244. 
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them),  ihey  really  turn  upon  this — ^that  a  stiit  by  husband  1840. 
and  wife  is,  in  truth,  a  suit  conducted  by  the  husband  davibs 
alone;  and  that,  consequently,  a  decree  made  without  the  q„j^„*eii„a,i, 
full  hearing  of  the  wife  herself  in  a  matter  in  which  she 
ought  to  be  heard  on  her  own  behalf,  (as,  for  instance,  the 
taking  of  an  account),  could  not  bind  her  separate  interest 
at  alL  The  objection  is^  in  truth,  the  absence  of  a  mate* 
rial  party,  the  wife ;  and  not  the  joinder  of  an  immaterial 
one,  the  husband :  and  this  objection  is  one  which  may  be 
proper  for  the  hearing  of  the  cause.  I  say,  "  proper ;"  for 
Lord  Langdaky  in  Wake  v.  Parker  (a),  points  out  several 
cases  in  which  it  is  obvious  he  would  hesitate  in  allow- 
ing it,  and  in  those  observations  I  do  most  fully  concur. 
The  case  of  Rhodes  v.  Warbwrton  {b),  was  also  cited  in  the 
ai^oment.  Perhaps  that  case  might  require  some  fur- 
ther consideration,  if  the  present  question  depended  upon 
its  authority.  But  it  clearly  shews  the  inclination  of  the 
Court  against  such  objections,  even  where  they  were  taken 
on  demurrer.  For  there  the  joinder  of  the  legatees,  who 
were  before  the  Court  by  their  representatives,  the  execu- 
tors, was  held  not  even  a  good  ground  of  demurrer ;  though 
it  was  suggested,  that,  by  allowing  that  course,  the  Court 
prevented  the  examination  of  any  of  those  legatees  as  wit- 
nesses for  the  defendant. 

There  was  another  case  referred  to,  said  to  have  been 
decided  by  the  Lords  Commissioners ;  Leonard  v.  Flight; 
but  I  have  not  been  able  to  find  any  full  report  of  that 
case. 

The  next  case  is  that  of  Hunier  v.  Richardson  (e),  be- 
fore Sir  John  Leach.  The  report  is  very  short,  and  not 
very  accurate.  But  there,  although  at  the  hearing  Sir 
John  Leach  dismissed  the  bill,  one  of  the  plaintiffs  being 
entitled  on  the  facts  reported  by  the  Master  to  no  re- 
lief; yet  it  would  seem  that,  in  that  case,  there  was  the 
additional  reason,  that  no  proper  decree  could  then  be 

(a)  2  Keen.  59.  (6)  6  Sim.  617.  (c)  6  Madd.  89. 
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made  on  the  facts  founds  for  though  one  plaintifF  was 
entitled  to  have  the  money  paid  into  Courts  yet  the  de- 
auARTBRMAN  ^®^^*^*  ™  *^**  ^**®  would  bc  cntitlcd  to  receive  the 
money  back  from  the  other  plaintiff;  and  there  might  be 
also  a  question  between  those  plaintiffs  inter  se,  consistently 
with  the  facts  found  by  the  Master.  That  case  is  not, 
therefore^  any  authority  for  the  present  question.  Nor  is 
Bill  y.  Cureton  (a)  any  authority.  That  was  the  case  of 
adverse  or  rather  of  alternative  interests.  If  the  one 
plaintiff  had  a  title  to  relief^  it  was  because  the  other  had 
not.  It  is  true^  the  dictum  of  Lord  Cottenham  is  more 
generally  expressed^  but  all  dicta  should  be  construed  ac- 
cording  to  the  circumstances  of  the  case  in  which  they  are 
found.  With  the  most  unfeigned  reverence^  therefore^  for 
Lord  Cottenham* 8  authority^  I  cannot  act  upon  even  his 
extra-judicial  dictum^  in  opposition  to  decided  cases  in 
which  the  very  point  was  necessarily  before  the  Court.  I 
proceed  to  advert  to  those  cases.  The  first  of  them  is 
Wilkinson  v.  Parry  (i),  in  which  the  very  distinction  on 
which  I  now  propose  to  act^  seems  to  have  been  taken  by 
Sir  John  Leach.  For  there^  the  objection  as  to  the  mis- 
joinder of  a  stranger  was  overruled  by  him  at  the  hearing, 
upon  the  ground  that  there  was  nothing  in  the  mere 
joinder  of  the  persons  entitled  to  no  relief  upon  the  record^ 
which  precluded  the  Courts  in  a  case  where  notwithstand- 
ing that  difficulty  they  were  still  able  to  do  complete  jus- 
tice, from  making  a  decree  as  to  all  the  parties  really  entitled 
to  relief.  And  he  added,  that  the  case  was  very  different 
from  fhat  of  allowing  a  demurrer  under  such  circum- 
stance's. And  this  decision  of  Sir  John  Leach,  is  in  exact 
accordance  with  the  opinion  expressed  by  Lord  Lanffdale, 
in  Rqffety  v.  King{c),  and  Lambert  v.  Hutchinson  {d). 
Indeed,  the  case  of  Mosley  v.  Lord  Hawke  (e),    before 

(a)  2  Myl.  &  K.  503.  (d)  1  Beav.  277. 

{h)  4  Russ.  272.  (e)  2  You.  &  J.  520. 

(c)  1  Keen,  619. 
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Sir  William  Grant,  shews  the  efforts  which  the  Court 
will  make  to  carry  into  effect  at  the  hearing  that  which  I 
haye  before  called  the  general  principle  on  which  they 
proceed. 

Upon  the  whole,  then,  as  there  is  nothing  on  this 
record  to  prevent  the  Court  from  making  a  complete 
decree  justly  as  to  the  object  of  this  suit,  inasmuch  as  all 
the  persons  really  interested  in  contesting  the  question 
are  before  the  Court,  I  think,  that  I  ought  to  make  the  de- 
cree^ looking  as  a  Court  of  equity  ought  always  to  do,  to 
the  substance  and  not  to  the  form,  when  a  case  is  arrived 
at  the  hearing.  I  agree,  however,  that  it  is  very  conve- 
nient that  the  case  should  be  brought  by  orderly  steps  to 
this  ultimate  stage ;  and,  therefore,  I  am  clearly  of  opinion, 
that  such  an  objection  is  to  be  allowed  at  the  earUer  stages 
of  the  cause ;  but  I  think  that  the  only  objection  which 
can  or  ought  to  avail  a  defendant  at  the  hearing,  must  be 
one  which  shews  that  either  fit>m  the  absence  of  parties, 
or  from  the  misjoinder  of  parties,  no  decree,  as  to  the  matter 
whicli  is  the  object  of  the  suit,  can  be  made  on  the  evidence 
before  the  Court,  which  will,  with  justice  to  all  the  parties 
to  the  suit,  finally  put  an  end  to  litigation  in  respect  of  it 
between  them;  with  justice,  I  say,  because  that  cannot 
be,  if  the  course  pursued  deprives  any  of  them  of  the  right 
to  that  appeal  which  the  law  has  provided  for  them. 

I  am  quite  satisfied,  however,  that  the  decree  proposed 
in  this  case  will  not  have  that  effect.  I  will  only  add,  that, 
looking  to  the  different  proceedings  in  this  case,  I  do  not 
perceive  that  any  of  them  has  been  rendered  necessary 
solely  in  consequence  of  this  misjoinder.  If  there  had 
been  any  such  proceeding,  I  should  have  deemed  it  just  to 
the  defendants  to  have  given  them  the  benefit  of  it  by  a 
special  direction  as  to  the  costs. 

Judgment  accordingly  for  usual  decree  of 
foreclosure. 
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Drury  t;.  Scott, 


Dec.  Wfh.  ^ 

Where,  by  1  HE  bill  was  filed  on  behalf  of  Charles  R.  Dnuy,  and 

tidelh'h^ras  Emily  H.  DroTy^  who  were  infants^  praying  that  the  in- 

i^nded  Vu^s!  terests  of  the  parties  entitled  to  a  certain  legacy  of  jESOOO, 

band  that  any  nught  be  ascertained  and  declared  nnder  the  following  cir- 

money  which  °  ^  ^  ° 

might  devolve  cnmstances : — Previously  to  the  marriage  of  Mrs.  Droiy, 

otherwise  to  the  mother  of  the  infants^  with  Mr.  Drory^  a  letter  was 

t\{l^T^t\,^  written  by  General  Graham,  Mrs.  Dmry^s  father,  contain- 

settled  on  her  j^g  certain  short  stipulations  in  the  nature  of  marriage 

and  his  chil-         ,  o  *  o 

dren  by  her,  he  articles,  by  which  Mr.  Drury  agreed  to  be  bound.  One  of 
te*rcst"Vndthe  these  articles,  was  in  the  following  terms: — ''Mr.  Drury 
Tfterward^^be-  ^^8**®*'  *^**  ^^7  *^°^  ^'  sums  of  money  or  other  pro- 
queathedto  her  perty  which  may  devolve  by  will  or  otherwise,  to  his  said 

a  legacy  for  her   ''^      "^  ,  "^  ^ 

separate  use,  as  intended  Wife,  shall  be  settled  on  her  and  her  children  by 
wifecUed^ntes-  ^^'  ^®  drawing  the  interest.''  A  settlement  was  made  in 
tate  in  the  life-   pursuance  of  these  articles,  but  this  settlement  was  lost. 

time  of  the  bus-   '^  ' 

band:— Heid,  General  Graham,  afterwards,  by  his  will,  gave  and  be- 

was  not  su^e^c^  quoathed  to  his  daughter  the  sum  of  £3000  sterling,  and 

tL^artidcs^bu^t  declared  it  should  be  paid  to  her  sole  and  separate  use, 

that  the  bus-  and  should  not  be  liable  to  the  debts  and  engagements 

band  took  it  -o^-o 

jure  mariti;  of  her  then  present  or  any  future  husband;  and  that  her 
tiement,  which  receipts,  notwithstanding  her  then  present  or  any  future 
pared^arhuTn-  covcrturc,  should  bo  a  good  discharge  to  his  executors  for 
stance,  by         the  Same. 

which  the  in-  Tk*  ^      f  tt      t*  •*  r       'r\.  »        t      t        i  ••»» 

terest  of  the  le-      Dunng  the  ufe  of  Mrs.  Druiy,  her  husband  received  the 

S7upon  hhn-  iJ^tcrcst  of  the  fund.     Upon  her  death,  in  consequence  of 

the^^rinci*ar^  *^®  ^^®  of  the  settlement,  another  settlement  was  prepared 

upon  the  chil-    at  his  instance,  by  which  he  was  made  to  covenant,  that 

marriage  at  the  the  j£3000  should  be  invested  in  the  funds  in  the  name  of 

oSc,^V^M'bc    *^^  trustees,  who  should  stand  possessed  of  the  fimd, 

carried  into       upou  trust  to  pay  to  or  empower  him  to  receive  the 

interest,  dividends,    and  annual    produce  of  the  stock 

during  his  life,  for  his  own  use  and  benefit,  and  after 

his  decease,  upon  trust  to  pay,  transfer,  and  divide  the 
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principal  stock  between  the  two  children  equally,  with      vif^ 
benefit  of  snrvivorship  between  them,  the  shares  of  the 
children  to  be  a  vested  interest  on  their  surviving  their 
&ther,  or  on  their  attaining  the  age  of  twenty-one  in  his 
lifetime. 

Mr.  Harris  Prendergast^  for  the  plaintiflFs,  said,  that  it 
might  possibly  be  contended  for  the  husband,  on  the  autho- 
rity of  Douffhu  V.  Congreve  (a)  and  TVavera  v.  TVavers  (A), 
that  he  took  an  absolute  interest  in  this  property,  inasmuch 
as  being  left  to  the  separate  use  of  the  wife,  it  was  not  em- 
braced by  the  marriage  articles,  and,  consequently,  that 
upon  the  death  of  the  wife  it  fell  to  the  husband,  who 
might  settle  it  in  what  manner  he  pleased.  But  he  con- 
tended, that  the  husband  having  stipulated  for  a  life 
interest  in  the  fund,  was  precluded  from  taking  any  other 
benefit ;  and  that  as  he  had  consented  to  abide  by  the  ar- 
ticles, the  question  was,  whether  the  proposed  settlement 
was  in  conformity  with  the  articles.  It  was  observable, 
that,  during  the  husband's  lifetime,  the  interest  given  to 
the  children  was  contingent  upon  their  attaining  twenty- 
one. 

Mr,  O.  Anderdon  and  Mr.  G.  L.  Rtissell  appeared  for 
other  parties. 

Mr.  Ronnlly  for  the  husband. — ^The  settlement  prepared 
by  the  direction  of  Mr.  Drury  is  a  more  liberal  one  than  he 
was  called  upon  to  make.  He  has  given  up  to  the  infants 
a  sum  of  money  which  he  might  reasonably  have  claimed 
for  himself.  This  was  not  property  which  he  was  bound 
to  settle  pursuant  to  the  articles.  It  was  property  left  to 
his  wife's  separate  use,  and  as  to  which,  during  her  life,  he 
was,  in  the  construction  of  law  and  according  to  the  rules 

(a)  I  Keen,  410.  (5)  2  Beav.  179. 
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1840.  of  equity,  purely  and  exclusively  a  stranger.  The  inten- 
Drurt  ^io^  of  ^^^  articles  was  that,  if  he  took  any  property  as  her 
Scott  husband,  then  he  was  to  settle  it.  That  proposition  is 
fuUy  supported  by  the  cases  which  have  been  cited.  It  is 
also  in  accordance  with  the  intention  of  the  testator.  He 
knew  of  the  settlement,  and  therefore  avoided  leaving  the 
legacy  to  his  daughter  in  general  terms;  because  he  felt  that 
if  he  did  so,  it  would  become  subject  to  the  trusts  of  the 
settlement,  or  in  other  words  to  the  engagement  of  the 
husband,  for  the  settlement  was  as  much  an  engagement 
of  the  husband  as  any  thing  else.  The  wife,  therefore, 
having  died  intestate  as  to  this  property,  it  goes  to  her 
husband  as  her  next  of  kin.  [The  Lord  Chitif  Baron, — ^I 
think  he  acquires  it  as  her  husband.] 

Mr.  PrendergMt  in  reply. 

The  LoBD  Chief  Baron. — I  think  the  case  must  be 
considered 'as  if  the  property  had  been  left  to  the  wife,  and 
the  husband  had  not  reduced  it  into  possession :  the  jui 
disponendi,  therefore,  devolves  to  him  Jure  mariii.  Let 
the  money  be  invested  in  the  names  of  the  trustees  of  the 
husband's  settlement,  to  be  held  upon  the  trusts  of  that 
settlement. 


Withy  v.  Norton. 
r,     w*jL  Daniels  v.  Norton. 

The  Court  re-    MoTION,  that  a  decree  pronounced  in  the  first-men- 

fused  to  order  j       ^^       i_  •  ••  i  .    .      , 

a  decree  to  be     tioned  suit,  whicQ  was  the  ongmal  suit,  on  the  7th  July, 

f^'m^iiteT   l^'^S,  might  be  drawn  up  and  entered,  nunc  pro  tunc. 

dm^***^"*  ""^        "^^  original  biU  was  filed  in  the  12  Geo.  2,  by  John 

Withy  and  Hester  his  wife,   against  Cornelius  Norton, 

alleging  that  Norton  was  employed  by  them  as   their 

attorney  and  had  recovered  for  them  a  certain  property, 
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consisting  of  five  houses^  of  which  possession  was  delivered 
to  them;  but  that  he  had  afterwards  compelled  them  to 
execute  a  mortgage  of  the  premises^  for  his  costs  and  a 
gratuity  of  sixty  guineas,  the  mortgage  deed  being 
brought  to  them  for  their  signature,  already  engrossed ; 
that  he  ultimately,  in  1748,  brought  ejectment,  and  ob- 
tained possession  of  the  premises.  The  bill  prayed  for  an 
account,  and  taxation  of  the  bill  of  costs ;  that  the  mort- 
gage deed  might  be  cancelled ;  that  the  plaintiff  might  be 
let  into  possession ;  and  for  the  interim  injunction. 

Norton,  by  his  answer,  stated,  that  there  was  an  abso- 
lute conveyance  to  him  of  two  of  the  houses  in  satisfaction 
of  the  money  lent  on  mortgage.  He  claimed  the  benefit 
of  that  purchase,  and  disclaimed  all  interest  in  the  other 
part  of  the  estate. 

The  cause  came  on  for  hearing  on  the  18th  July,  1753, 
when,  according  to  a  minute  entered  in  the  registrar's 
book,  it  was  decreed,  that  the  sum  of  312. 10^.,  for  which 
the  plaintiff  bad  given  his  bond,  should  be  considered  as  a 
liquidated  sum  for  the  purchase  of  the  two  houses,  and 
that  interest  thereon  at  51.  per  cent,  should  be  calculated 
to  the  time  of  the  purchase.  That  an  account  should  be 
taken  of  all  monies  advanced  by  the  defendant  to  the 
plaintiff,  with  interest  at  6/.  per  cent,  from  the  time  of  such 
advances  to  the  time  of  the  purchase ;  and  an  account  of  all 
nuns  due  for  business  done  at  the  time  of  the  mortgage, 
with  interest  in  Uke  manner  to  the  time  of  the  purchase. 
Liberty  to  state  special  circumstances.     Costs  reserved. 

In  October,  1757,  Withy  died,  having  appointed  his . 
widow  his  executrix,  and  having  devised  his  real  estate  to 
her  in  fee.  The  widow  proved  the  will ;  but  before  any 
further  proceedings  were  had,  she  died,  liaving  made  her 
daughter  Hester  her  executrix,  and  sole  devisee  of  the  real 
estate.  Norton  died  in  1774 ;  and  in  1776,  Hester  Withy, 
the  daughter,  filed  a  biU  of  revivor  against  certain  persons 
who  were  stated  to  be  the  personal  representatives  of  Nor- 

VOL.  IV.  U  BQ.  EX. 
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ton^  but  no  order  of  revivor  was  made.  From  that  time 
till  November^  1840^  when  an  order  to  revive  was  ob- 
tained, no  further  proceedings  were  had  in  the  snits. 

In  1821,  the  representatives  of  Withy  took  possession  oi 
the  property,  but  were  afterwards  dispossessed  by  penons 
claiming  nnder  Norton. 

The  defendants  to  the  present  bill  of  revivor  insisted  on 
the  Statute  of  Limitations. 

Mr.  GircUestone  and  Mr.  Elderton  for  the  motion,  said 
that  the  question  as  to  lapse  of  time  did  not  arise  at  this 
stage  of  the  proceedings.  The  only  question  now  was, 
whether  the  motion  was  regular;  and  that  it  was  so  was 
clear  from  Donne  v.  Lewis  {a)  and  Lawrence  v.  Bichmond  (6), 
in  the  latter  of  which  cases  twenty  three  years  elapsed 
without  any  proceedings  being  had  under  the  decree.  In 
the  present  case  there  was  an  abatement  of  the  suit  for 
many  years,  during  which  the  decree  could  not  be  drawn 
up. 

Mr.  Simpkinsan  and  Mr.  Pigott,  cantrh,  relied  on  lapse 
of  time,  and  observed,  that  in  the  cases  cited  the  decree 
had  been  drawn  up. 

The  Lord  Chief  Baron. — ^If  any  use  is  to  be  made  of 
the  decree  in  this  suit,  it  will  be  for  the  purpose  of  dis- 
turbing existing  claims  to  property;  but  after  the  long 
period  of  eighty-seven  years  I  should  be  reluctant  to  put 
in  force  a  decree  which  should  have  that  effect. 
•  Either  this  decree  has  been  acted  upon,  or  it  has  not. 
If  it  has  been  acted  upon,  it  is  to  no  purpose  to  revive  it 
If  it  has  not  been  acted  upon,  and  the  estate  has  been  en- 
joyed in  a  manner  inconsistent  with  it,  it  would  be  unjust 
after  so  long  a  time  to  make  any  alteration. 

The  case  is  very  different  where  the  decree  has  been 

(a)  11  Yea.  601.  (h)  1  J.  &  W.  241. 
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made  and  acted  oil  In  the  first  case  which  was  cited  in  .  18^* 
aigomenti  the  decree  was  eYidently  drawn  up^  though  not 
entered  in  the  registrar's  book.  This  appears  in  the  most 
Bd&dbdUsiry  manner  firom  the  report^  because  the  order 
there  redtea  the  decree.  As  it  was  a  decree  acted  on^  it 
might  be  eridence  of  the  acta  of  parties  not  contested  at 
that  time.  In  the  second  casCj  there  was  an  office  copy  of 
the  decree.  It  was  a  decree  to  take  an  account  then  ez- 
istmg. 

This  case  differs  from  the  others.  There  is  a  difference 
in  the  length  of  time^  and  in  the  important  point  that  the 
decree  is  not  drawn  up.  It  continually  happens  that  a 
decree  is  not  drawn  up  till  long  after  the  judgment  is  pro- 
nounced, and  the  Court  has  often  to  revise  the  minutes,  in 
order  to  ascertain  what  it  was  that  was  decreed.  How  do 
I  know  that  after  this  decree  was  pronounced  the  suit  was 
not  compromised?  Every  thing  is  to  be  presumed  in 
&voQr  of  a  long-continued  state  of  things. 

Motion  reftued. 


Nov.  19/A. 
Coopsa  r.  Hbwsok.  -Dec.  Sth,  9lh, 

J  14/*. 

It  will  be  seen  from  the  arguments  and  judgment  in  The  case  of 

_,  ,  _,  .«.  -I.  «.••  Cooper  T.  Byron, 

this  casCj  that  this  was  m  effect  a  rehearing  of  the  cause  ante,  Vol.  3,  p. 
of  Cooper  v.  Byron,  which  is  reported  ante,  Vol.  8,  p.  467.     JJok  a  ?ch?arl! 

ing. 

Commentary 

Mr.  Simpkinson,  Mr.  Swanston,  and  Mr.  O.  Anderdon,  for  on  the  infer- 
the  plaintifT,  said^  that  since  the  decision  in  CTuipman  v.  drawn  from  the 
BUhop  of  Lincoln  (a),  it  was  too  late  to  contend  that  a  if^^^^LTrnM, 
modus  for  outners  was  invalid:  though  it  was  difficult  to  in  forming  a 

,         ,  a  judgment  as 

see  on  what  principle  it  could  be  supported^  being  in  effect  to  the  Taiidity 
a  premium  for  non-residence.    They  then  proceeded  to  ^  '"^   ^ 

(a)  Moseley,  266;  2E.  &  Y.  11. 
u2 
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1840.        comment  on  the  proceedings  in  the  several  suits  which 
were  put  in  evidence  in  this  cause^  and  in  that  of  Caoper 
V.  BtfroHf  remarking  upon  certain  inconsistencies  in  the 
pleading  (a)  and  evidence  in  each ;  particularly,  with  refer- 
ence to  the  evidence^  that  in  the  earlier  suits  there  was 
no  attempt  at  distinguishing  in  appearance  ancient  pasture 
land  from  newly  converted  ground,  but  that  now  aU  the 
land  was  stated  to  be  ancient  pasture  except  two  closes. 
They  also  contended  that  in  ''Ashfordby  v.  Newcomen/'  the 
defendants  alleged  as  a  custom  (that  is  one  custom),  that 
which  the  jury  had  in  a  previous  case  found  to  be  a  good  and 
valid  custom  namely,  the  payments  of  the  four  pence  and  the 
twelve  pence ;  but  that  this  custom,  taken  as  an  entire  cus- 
tom, was  in  "  Ashfordby  v.  Newcomen''  held  bad,  the  Court 
being  of  opinion  that  it  had  been  pleaded  as  one  custom 
and  so  proved  and  treated,  and  therefore  that  if  bad  in  part 
it  was  bad  altogether.  And  that  this  was  the  opinion  of  the 
Court  was  clear  fix)m  the  argument  of  Mr.  Cndse  in  Chqh- 
man  v.  Bishop  of  Lincoln  (6).    That  in  the  subsequent  case 
of  Claxton  V.  Langton'^  the  defendant  set  up  a  solitary  mo- 
dus of  four  pence  per  acre  for  ancient  pasture,  and  upon 
the  hearing  of  the  cause  the  plaintiff's  counsel  confessed 
the  custom  to  be  proved,  though  he  insisted  on  its  being 
void;  and  that  upon  that  admission  the  Court  declared 
the  custom  good  and  dismissed  the  bill,  but  that  in  fiict 
this  admission  by  the  plaintiff's  counsel  was  not  warranted 
by  the  £Bu;ts  or  the  proof.     They  then  contended  that  do 
subsequent  evidence  was  equivalent  to  the  distinct  finding 
of  the  jury  in  "  Ashfordby  v.  Christopher  Newcomen;"  and 
that  it  was  impossible  for  the  witnesses  now  to  distinguish 
between  the  ancient  pasture   and  the  newly  converted 
ground  (except  in  very  recent  cases  of  conversion),  and 
that  in  fact  they  disclaimed  the  power  to  distinguish  it. 

(a)  Ae  to  the  variance  in  the  pleadings  see  the  judgment  of  the  Lord 
Chief  Baron,  ante^  Vol.  3,  p.  479. 
(p)  Moseley,  266 ;  2  E.  &  Y.  11. 
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Hr.  Boteler,  Mr.  Bethett,  and  Mr.  Suiton  Sharpe  for  the  1840. 
defendants. — ^The  first  thing  to  be  considered  is  the  mode 
of  laying  the  modus.  The  defendants  allege^  firsts  that 
the  modus  is  for  "  ancient  pasture/'  These  words  are  not 
here  used  as  in  questions  between  landlord  and  tenant^  or 
remainderman  and  tenant  for  life :  but  in  the  language  of 
tithe  law  they  mean  pasture  fix)m  the  date  of  the  com- 
mencement of  legal  memory ;  and  in  this  sense  they  are 
used  in  cases  of  old  meadow,  ancient  park,  and  ancient 
mill. 

Secondly,  it  is  alleged  that  the  ancient  pasture  lands 
are  well  known  and  "  easily  distinguished.''  In  the  report 
of  the  former  case  your  Lordship  is  made  to  say  ''distin- 
guishable"— a  word  of  which  the  meaning  is  essentially 
different  firom  that  made  use  of  by  the  defendants. 

Thirdly,  the  defendants  aver,  that,  if  the  ancient  pasture 
lands  are  broken  up  and  meadowed,  and  then  restored, 
"  the  modus  revives."  Now  your  Lordship  on  the  former 
occasion  considered,  that  the  words  ''ancient  pasture" 
meant  pasture  at  the  time  of  the  commencement  of  legal 
memory;  but  that  the  putting  of  that  sense  upon  these 
words  destroyed  the  modus  as  laid ;  and  that  it  was  a  con- 
tradiction "  to  call  that  ancient  pasture  which  had  been 
100  years  arable  and  in  the  last  year  converted  to  pasture, 
merely  because  it  was  originally  ancient  pasture."  But 
that  is  not  the  language  of  the  defendants'  answer.  They 
do  not  say  that,  when  the  ancient  pasture  land  has  been 
broken  up  and  restored,  it  is  again  ancient  pasture  in  its 
original  sense ;  they  only  say  that  the  privilege  revives.  In 
oonmion  parlance  the  parishioners  may  call  it  ancient  pas- 
ture to  denote  the  privilege;  but  that  is  not  the  language 
of  the  defendants,  and  the  objection  put  into  your  Lord- 
ship's mouth  cannot  apply.  That  this  revivor  of  a  modus 
is  no  new  thing  is  apparent  from  Broum's  case  (a). 
Tour  Lordship  on  the  former  occasion  likewise  adverted 

(a)  Godb.  194;  1  £.  &  Y.  203. 
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1840.  to  another  construction  of  the  modns^  which  had  been  sug- 
gested, by  the  ailments  of  the  defendants'  connsel; 
namely^  that  it  was  not  for  pasture  itself^  but  for  lands 
when  in  pasture — ^a  construction  which  would  render  the 
antiquity  of  the  pasture  immaterial;  and  your  LordBhip 
thought  that  such  a  modus  might  be  good  in  law,  but  that 
it  was  not  sustained  by  the  CTidence  in  this  case,  because 
through  the  whole  mass  of  the  evidence  the  idea  of  andent 
pasture  was  connected  with  the  modus.  But  this  objec- 
tion as  to  the  evidence  is  answered,  by  considering  that 
the  modus  as  laid  consists  of  two  branches  to  which  diffe- 
rent evidence  may  apply.  The  allegation  in  the  answer 
requires  that  the  land  for  which  the  exemption  is  claimed, 
should  have  been  ancient  pasture  firom  the  commencement  of 
legal  memory ;  or,  having  been  broken  up,  should  have  been 
restored.  Now  as  to  all  the  land  continuing  ancient  pas- 
ture, the  idea  of  ancient  pasture  is  rightiy  mixed  up  with 
the  modus ;  but  as  to  that  which  has  been  broken  up  and 
restored,  different  considerations  apply;  and  the  witnesses 
express  themselves  differently  upon  it.  Your  Lordship, 
indeed  seemed  to  consider  that  the  verdict  of  the  jury  in 
'' Ashfordby  v.  Christopher  Newcomen,''  was  fatal  to  the 
second  branch  of  the  present  modus,  inasmuch  as  it  refe^ 
red  only  to  land  continuing  ancient  pasture  without  ever 
having  been  broken  up ;  but  it  is  submitted  that  the  words 
of  the  finding — "  whilst  it  remains  ancient  pasture"— ad- 
mit of  a  wider  signification,  and  may  equally  well  express 
that  the  modus  is  payable  whilst  the  lands  are  in  pasture. 
At  least  those  words  vrill  easily  admit  of  that  sense  if  the 
evidence  requires  it. 

Thus  much  as  to  the  modus  as  laid.  But  it  has  been 
objected  by  the  plaintiff's  counsel,  that  the  defendants 
ought  to  have  set  out  all  the  ancient  pasture  lands  in  the 
parish  by  metes  and  bounds,  and  that  the  case  is  one  to 
which  the  evidence  of  the  parishioners  does  not  s^pty- 
Now  these  rules  apply  only  to  farm  moduses,  and  not  to 
moduses  which  concern  the  parish  generally.  In  the  case  of 
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a  farm  it  concerns  the  owner^  and  no  one  else^  to  knov  the  ^  1840. 
bonndariefl  of  the  lands  dauned  to  be  covered  by  the  mo- 
dns.  In  the  case  of  a  general  modus  it  concerns  eveiy 
one;  and  therefore  evidence  of  reputation  is  admissible. 
As  to  bounds  in  cases  of  ancient  park^  upland^  lowland^ 
meadow,  marsh,  old  orchards,  old  gardens,  it  has  al- 
ways been  considered  enough  to  describe  the  defend- 
ant's own  land  protected  by  the  modus.  So,  with  re* 
spect  to  ancient  pasture,  it  has  never  yet  been  held  that  it 
is  not  enough  to  describe  the  defendant's  own  andent 
pasture;  and  evidence  of  reputation  is  receivable. 

To  proceed  to  consider  the  evidence.  In  the  first  plaoe, 
the  plaintiff  is  bound  by  the  evidence  which  he  has  given 
against  himself,  if  the  defence  made  by  the  defendants  be 
in  any  respect  faulty.  The  plaintiff  has  laid  before  the 
Court  a  mass  of  evidence  which,  in  our  apprehension, 
proves  beyond  a  doubt  the  eidstence  of  a  modus  for  andent 
pasture  lands  in  the  parish.  That  being  so,  he  cannot,  ac- 
cording to  the  dedded  cases,  recover  tithes  of  ancient  pas- 
ture land  in  this  suit.  Scott  v.  Fenwick  {a)  is  a  well-con^ 
sidered,  clear,  and  decisive  authority  on  his  point.  The 
defendants  may  not  need  this  defence ;  but  if  their  modus 
be  iD  laid  in  any  particular,  or  not  proved  in  any  parti- 
cular, they  have  a  right  to  have  the  plaintiff's  bill  dis- 
missed as  to  the  antient  pasture  land,  even  if  they  are 
obliged  to  account  for  the  tithe  of  the  land  once  andent 
pasture,  but  since  broken  up  and  restored. 

The  various  former  suits  which  have  been  put  in  evi* 
dence  for  the  plaintiff,  ineontrovertibly  prove  the  exist- 
ence of  a  modus  for  andent  pasture  lands  in  this  parish. 
In  "Ashfordby  v.  Purley,''  the  witnesses  speak  to  a  payment 
of  four  pence  an  acre  by  outners,  some  say  for  aU  lands, 
others  for  andent  pasture.  In  ''  Asfafordby  v.  Christopher 
Newcomen,''  the  jury  found  a  modus  payable  by  foreigners 
of  four  pence  for  every  acre  of  andent  pasture  when  the 

\a)  3  OwiU.  1260;  3  £.  Se  Y.  1318. 
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1840.  ^  same  remained  pasture  lands^  and  twelve  pence  for  eveiy 
acre  of  newly  converted  ground;  and  the  plaintiff  being 
willing  to  receive,  and  the  defendants  to  pay,  on  that 
footing,  it  was  decreed  accordingly.  In  this  suit  the  wit- 
nesses  never  speak  even  of  the  twelve  pence  but  as  a  cus- 
tomary payment.  In  ''  Ashfordby  v.  Nicholas  Newco- 
men/'  a  distinction  was  made  by  the  witnesses  between 
ancient  pasture,  and  newly  converted  ground,  both  as  to 
appearances  and  to  the  customary  payments;  the  payment 
of  twelve  pence  being  called  by  some  of  the  witnesses  a 
composition.  In  this  case  the  custom,  as  stated  by  the 
jury  in  the  previous  case,  was  declared  void.  But  in  the 
following  case  of  ''  Claxton  v.  Langton,''  the  judgment  of 
the  Court  in  ''Ashfordby  v.  Newcomen^'  was  overruled.  The 
bill  in  "  Claxton  v.  Langton,''  which  was  brought  for  the 
tithe  of  agistment  for  wool  and  lamb,  charged  that  the  de- 
fendants pretended  that  foreigners  paid  four  pence  per  acre 
for  all  their  pasture  land,  but  that  that  custom  never  existed, 
and  was  unreasonable  and  unwarrantable,  and  had  lately 
been  held  to  be  contrary  to  law.  It  appears  clear,  there- 
fore, that  the  same  point  was  put  in  issue  as  had  been 
decided  by  the  jury  in  "  Ashfordby  v.  Nicholas  Newcomen.'^ 
Upon  the  hearing  of  the  cause,  the  defendants  gave  evi- 
dence of  the  customary  payment  of  four  pence  for  ancient 
pasture,  and  in  many  instances  for  pasture  only,  without 
using  the  word  ancient.  The  plaintiff's  counsel  admitted 
the  custom  to  be  fully  proved,  but  insisted  that  it  had 
been  decreed  to  be  void,  and  prayed  a  like  decree.  The 
Court,  however,  held  the  custom  to  be  good,  and  dismissed 
the  bill  with  costs. 

[The  defendants'  counsel  then  commented  on  the  in- 
ferences drawn  by  the  Lord  Chief  Baron  in  Cooper  v. 
Byron,  from  the  relative  value  of  money  at  various  times.] 

Dec.  14(A.  The  Lord  Chief  Baron. — ^When  the  cause  of  Cooper  v. 
Byron  was  heard,  I  took  a  very  full  note  of  every  docu- 
ment that  was  read,  and  of  the  evidence  of  every  witness 
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on  either  side;  besides  which,  I  made  it  my  duty  to  read  ^1840. 
the  whole  evideiiee  m  extenso  before  I  delivered  my  judg- 
ment. In  the  present  case,  which  is  in  effect  a  rehear- 
ing of  the  same  question,  upon  the  same  evidence,  between 
the  same  plaintiff  and  a  different  class  of  defendants,  I 
have  pot  thought  it  necessary  to  have  recourse  again  to 
an  investigation  and  dissection  of  the  whole  evidence ;  but 
I  have  carefully  re-examined  my  notes  in  the  first  cause, 
and  considered  the  arguments  advanced  by  the  counsel  in 
the  present  cause,  and  I  have  done  so  with  a  sincere  de- 
aire  to  discover  and  to  correct  any  erroneous  impressions  I 
might  have  received  upon  the  first  discussion.  If,  aided 
by  the  farther  light  which  has  been  thrown  upon  the  ques- 
tion by  the  late  argument,  I  could  have  detected  a  fallacy 
in  any  of  the  steps  which  led  me  to  the  conclusion  I  formed 
in  the  first  cause,  or  if  by  any  renewed  consideration  of  the 
topics  which  belong  to  the  cause,  I  could  have  brought  my 
mind  to  any  different  conclusion,  no  desire  to  appear  con- 
nstent,  nor  any  reluctance  to  acknowledge  myself  to  have 
been  in  the  wrong,  would  have  prevented  me  firom  con- 
fessing my  error,  and  endeavouring  to  amend  it.  But  I 
must  own,  that  after  the  most  candid  and  close  investi- 
gation of  the  whole  subject,  I  am  forced  to  the  same  con- 
clusion, namely,  that  the  plaintiff  is  entitled  to  a  decree 
according  to  the  prayer  of  his  bill,  with  the  same  qualifi- 
cations as  in  the  former  cause.  The  reasoning  which  led 
me  to  this  conclusion  was  so  fuUy  stated  in  my  judgment 
in  the  case  of  Cooper  v.  Byron,  and  has  been  in  the  most 
essential  parts  so  fully  reported  by  the  gentlemen  who 
take  the  trouble  of  publishing  reports  of  what  passes  in 
this  Courtj  that  I  think  it  unnecessary  to  repeat  it  again, 
or  to  do  more  than  refer  to  that  judgment  as  containing 
the  grounds  of  my  unchanged  opinion.  All  that  I  feel 
myself  called  upon  to  do  upon  this  occasion  is,  to  advert  to 
such  of  the  topics  recently  urged  by  the  coimsel  as  appear 
to  have  any  novelty,  or  as  have  been  especially  directed 
to  the  correction  of  some  of  the  impressions  under  which 
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1840.  ^  my  former  judgment  was  supposed  to  be  given.  The  first 
of  these  which  I  shall  mention  was  the  last  in  point  oS 
order^  having  been  selected  by  Mr.  Sharpe  as  the  only  one 
upon  which  he  thought  it  necessary  to  add  anything  to  the 
argument  of  his  leader.  That  topic  was  to  the  foUoiriiig 
effect :  that  if  a  rector  who  files  a  bill  for  tithes  in  kmd^ 
does  by  his  own  evidence^  in  answer  to  a  modus  set  up  by 
the  defendants^  shew  the  existence  of  a  modns^  though  it  be 
a  different  one  from  that  pleaded  by  the  defendants,  he  is 
not  entitled  to  a  decree.  And  it  is  insisted  that  this  has  been 
done  by  the  present  plaintiff^  who,  in  reading  the  evidence 
in  the  old  causes^  has  proved  a  certain  modus,  though  not 
that  which  the  defendants  have  pleaded. 

Now,  if  the  defendants'  counsel  were  satisfied  that  the 
plaintiff  had  proved  the  existence  of  a  modus  by  his  own 
evidence,  why  did  they  read  any  evidence  themselves? 
Why,  for  the  mere  chance  of  setting  up  their  own  modnB 
did  they  shrink  from  the  opportunity  of  praying  to  dismiss 
the  plaintiff's  bill  upon  his  own  evidence?  If  they  did 
not  suppose  the  proof  so  clear  of  another  modus  as  to  take 
this  special  ground,  how  can  they  ask  the  Judge,  after  he 
has  heard  the  whole  case  on  both  sides,  to  look  only  at  one 
part  of  the  plaintiff's  evidence,  and  to  lay  aU  the  rest  of 
the  evidence  on  both  sides  out  of  his  consideration?  But,  in 
truth,  the  plaintiff's  evidence  taken  altogether,  and  I  con- 
ceive it  must  be  taken  altogether,  so  far  from  proving  to 
my  satisfaction  the  existence  of  a  modus  different  from  that 
pleaded^  affords  very  strong  reasons  for  doubting  the  ex- 
istence of  any  modus  whatev^  fi:>r  pasture  land. 

The  next  argument  to  which  I  shall  advert  was  pressed 
upon  me  to  correct  an  erroneous  impression  which  I  was 
supposed  to  have  received,  as  to  the  meaning  of  the  words 
*'  ancient  pasture,"  and  "  ancient  pasture  ground.^  It  is 
said,  that  the  modus  claimed  is  neither  for  ancient  pasture 
nor  for  ancient  pasture  ground,  in  the  sense  of  ground 
that  has  always  been  in  pasture  from  the  time  of  legal 
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memoTj ;  and  this  is  certainly  tnie,  for  the  modus  claimed  ^  1840. 
extends  to  modem  pasture^  if  the  ground  either  goes  by 
the  name  of  ancient  pasture  ground^  or  if  it  was  in  pas- 
ture in  the  time  of  Richard  I.  Whether  both  these  last 
ciiGumstanoes  should  concur  is  left  somewhat  in  doubt. 
But  the  same  ixjfpics  were  urged  before.  The  counsel  in 
support  of  the  modus  were  driven  to  argue,  that  it  was  ap- 
plied to  specific  lands  known  by  the  name  of  ancient  pas- 
ture land,  whenever  they  were  in  pasture.  The  appellation 
of  ancient  pasture  land  was  a  mere  name  attached  to  a 
weU  known  portion  of  the  lands  in  the  parish,  merely  to 
distinguish  them  firom  other  lands,  and  had  no  necessary 
relation  to  the  period  when  they  might  have  existed  in 
pasture,  nor  any  other  efficacy  than  any  other  name,  ex- 
cept, indeed,  that  Mr.  BetheU  is  very  unwilling  to  lose  the 
benefit  of  the  word  ancient  which  carries  with  it  a  sort  of 
association  with  prescription,  very  useful  in  an  argument 
for  a  modus.  There  was  a  magic  in  the  word  which  raised 
the  idea  of  land  in  pasture  when  the  modus  was  first 
arranged,  though  it  did  not  imply  that  it  was  then  ancient 
pasture,  nor  that  it  had  continued  for  any  time  afterwards 
to  be  in  pasture.  I  cannot  say  that  I  have  discovered  any 
new  light  in  this  argument  which  was  not  displayed  be- 
fore. It  appears  to  me  that  I  have  fuDy  disposed  of  it  in 
the  former  case.  And  I  shall  only  add,  upon  this  point, 
that  if  any  thing  turns  upon  the  distinction  between 
ancient  pasture  and  land  known  by  the  name  of  ancient  pae" 
twre,  there  is  nothing  either  in  the  statement  of  the  modus 
or  in  the  evidence  of  the  witnesses  in  any  of  the  former 
causes  which  justifies  that  distinction;  and  that  after  all 
the  varieties  in  which  the  modus  for  pasture  ground  in  this 
parish  has  been  stated  in  former  suits,  this  suit,  for  the 
first  time,  states  it  in  such  a  manner  as  to  give  rise  to  such 
a  distinction,  or  to  give  colour  to  the  argument,  (connected 
with  this  topic  is  the  argument  urged  by  Mr.  Boiekr,  to 
shew  that  in  the  verdict  of  the  jury  in  the  case  of  "Ash- 
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^8^0'  ^  fordby  v.  Christopher  Newcomen,"  the  words  remmiiig 
in  pasture  ought  to  be  construed  in  a  manner  consistent 
with  the  modus  now  claimed,  to  signify  restored,  and  not 
continuing  in  pasture.  It  must  be  admitted  that  this 
would  be  doing  some  violence  to  the  words.  But  Mr. 
Botekr  says,  that  if  the  words  are  at  all  capable  of  that 
construction,  they  ought  to  be  expounded  by  the  evidence 
in  that  sense.  Now,  upon  looking  at  the  only  evidence 
preserved  in  that  cause,  it  will  be  found  not  to  give  him 
the  benefit  of  that  exposition.  The  evidence  without,  or 
with  hardly  any  exception,  aims  at  proving  a  modiu  of 
four  pence  for  ancient  pasture  ground  occupied  by  foreign- 
ers, and  a  shilling  for  newly  converted  ground.  There  is 
no  proof  of  a  modus  of  four  pence  for  ground  that  was 
once  ancient  pasture  broken  up  into  tillage  and  recon- 
verted into  pasture.  On  the  contrary,  there  is  reason  to 
presume  that  when  the  witnesses  speak  of  newly  converted 
ground  they  mean  ancient  pasture  once  broken  up,  and 
again  newly  converted  into  pasture,  to  which  they  apply 
their  modus  of  one  shilling  per  acre.  This  view  of  their 
evidence  is  confirmed  by  what  was  pointed  out  by  Mr. 
Simpkinson  in  his  reply,  as  appearing  on  the  case  settled 
by  Chu^  Baron  Montague  in  the  next  case,  in  which  there 
is  an  allusion  to  other  pasture  land  besides  ancient  pasture 
and  newly  converted  ground. 

Mr.  Botekr  next  labours  to  shew  that  the  judgment  of 
the  Court  upon  the  modus,  as  stated  in  that  case,  was  found- 
ed upon  nothing  else  than  the  objection  to  the  modus  as 
payable  by  a  foreigner,  and  had  no  relation  to  any  other 
view  in  the  modus;  and  therefore,  he  argues,  that  the 
subsequent  opinion  of  the  Court  in  ^*  Claxton  v.  Langton^' 
in  favour  of  the  modus,  then  admitted  by  the  counsel  to  be 
proved,  was,  in  efiect,  an  overruling  of  their  former  judg- 
ment. If  this  had  been  so,  I  should  have  been  of  opinion 
that  their  first  thoughts  were  best.  But  I  caimot  go  along 
with  the  argument.    The  Court,  in  the  former  case,  were 
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called  upon  to  pronounce  an  opinion  on  the  whole  modus  ^  1840. 
as  one  modus ;  and  the  part  of  it  which  related  to  the 
shilling  payment  being  clearly  bad^  they  thought  the  whole 
bad.  Had  it  been  otherwise,  it  is  obvious,  that  in  the  next 
case  of  ''  Claxton  v.  Langton^'  the  counsel  for  the  defend- 
ant would  have  insisted  that  the  whole  of  the  modus,  as 
stated  in  the  case,  had  been  proved,  there  being  just  as 
much  proof  of  one  as  of  the  other.  He  must  have 
thought,  therefore,  that  the  judgment  of  the  Court  was 
founded  on  the  objection  to  the  whole  modus  as  it  stood 
in  the  case,  and  was,  therefore,  glad  to  take  the  unwary 
concession  of  the  counsel  for  the  rector  that  the  first 
branch  of  the  modus,  which  only  was  in  question,  was  fully 
proved,  whereas  the  evidence  by  which  it  was  sought  to  be 
proved  was  much  impaired  in  value  by  attempting  to  prove 
too  much. 

With  respect  to  the  case  of  ''Effiott  v.  Holder,"  Mr. 
BaUkr^s  argument  is  not  altogether  consistent.  When 
it  is  urged  upon  him  that  the  modus  for  agistment 
tithe  there  pleaded,  shews  the  difficulty  and  uncertainty 
which  the  counsel  felt  in  stating  any  certain  modus,  he 
replies,  that  it  is  perfectly  consistent  and  legitimate  to 
narrow  in  pleading  a  larger  modus,  by  limiting  it  to  one 
only  of  the  articles  which  it  covers.  But  when  the  de- 
cree is  relied  upon  as  a  judgment  against  his  present 
modus,  he  says  it  was  only  a  decree  against  the  modus  then 
pleaded.  But  in  that  case  aU  the  evidence  in  the  former 
causes  was  read;  and  if  the  modus  was  correctly  pleaded, 
the  decree  was  against  the  modus  as  now  pleaded.  He 
cannot  escape  both  horns  of  the  dilemma. 

I  come  now  to  those  parts  of  Mr.  Boteler^s  argument 
which  were  addressed  to  the  topic  I  had  suggested  respect- 
ing the  value  of  money,  and  of  this  modus  in  the  time  of 
Bichard  I.  This,  however,  is  but  a  fringe  of  the  case,  and 
forms  no  substantial  ground  of  my  judgment,  which  would 
have  been  the  same  upon  the  evidence,  if  the  modus  had 
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1840^      been  two  pence  or  one  penny  an  acre  instead  of  foiir 
pence* 

I  take  this  opportunity^  however^  of  stating  that  noUiing 
was  or  is  further  from  my  design  than  to  treat  this  as  a 
rank  modus  in  point  of  law.  All  I  contend  for  is^  that 
upon  a  question  of  &ct^  whether  a  modus  be  satisfiM^iily 
provedj  the  amount  of  it  in  yalue  in  time  before  kgal 
memory  is  a  consideration  that^  in  combination  with  other 
drcumatances^  may  well  have  place.  It  may  form  no  objec- 
tion to  a  modus  well  proyed  and  finmd  by  the  verdict  of  a 
jury;  but  before  the  modus  is  found  by  the  jury^  it  is  a  topic 
which  they  have  a  just  right  to  consider^  and  theref<M!«  a 
Judge  in  Equity  has  the  same  right.  For  this  purpose  I 
referred  to  the  case  of  Adxw  v.  Greenhow  {a),  which  was  an 
issue  directed  by  this  Couit  to  be  heard  at  Carlisle,  on  the 
question^  whether  a  modus  existed  of  one  shilling  for  every 
tenth  lamb.  I  was  counsel  for  the  rector.  Evidence  was 
given  on  his  behalf  to  shew,  that  within  the  last  century 
one  shilling  was  the  common  price  of  a  lamb,  and  I  urged 
before  the  jury  the  several  acts  of  Parliament  to  shew  the 
value  of  money  in  ancient  times.  The  verdict  was  given 
for  the  rector.  A  motion  was  made  to  set  it  aside,  upon 
the  ground  this  was  not  a  proper  consideration  for  a  jury. 
But  the  Court  of  Exchequer,  after  a  full  hearing,  decided 
that  it  was,  and  Bupp(»rted  the  verdict. 

In  answer  to  my  statements  of  the  value  of  money,  Mr. 
Botekr  has  very  properly  advanced  his  view  of  the  same 
subject;  and  if  his  premises  were  just,  I  should  be  ready 
to  admit  his  conclusion.  He  has  referred  to  the  prices  of 
wheat  collected  by  Ueetwood,  in  his  Chronican  Preiuh 
rum,  and  set  forth  by  Adam  Smiih,  in  his  first  volume  of 
the  Wealth  of  Nations,  from  the  years  1202  to  1601  in- 
clusive; from  which  he  says,  very  justly,  that  the  averages 
taken  at  different  periods  of  twelve  years,  shew  a  price  of 
wheat  folly  equal,  and  often  superior,  to  the  modem  price. 

(a)  2  Price,  314;  ante,  Vol.  3,  p.  491. 
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If  thiB  were  strictly  true,  it  would  defeat  all  the  calcola-  ia40. 
tioiis  and  inferences  that  have  hitherto  been  made  of  the 
oomparatiYe  value  of  money.  But  it  is  first  to  be  remarked, 
that  during  a  period  of  400  years,  from  1202  to  1602,  the 
number  of  years  in  which  the  price  of  wheat  is  here  re- 
corded is  but  eighty-four,  and  that  these  comprise  years 
of  great  scarcity  approaching  to  famine.  Take,  for  example, 
the  first  period  which  embraces  the  year  1270,  when  the  price 
of  oom  in  money  of  modem  times  was  no  less  than  16/.  1 69. 
the  quarter.  There  are  other  years  within  the  same  twelve 
in  which  the  price  was  enormously  high.  The  average  will 
be  greatly  reduced  by  striking  out  those  high  numbers. 
The  same  remark  applies  to  each  of  the  succeeding  periods 
of  twelve  years.  It  is  a  well  known  historical  fact,  that 
in  early  times,  when  the  state  of  agriculture  was  much  leas 
perfect  than  it  is  now,  years  of  great  scarcity  were  of  more 
frequent  occurrence,  and  that  the  high  price  of  com,  occa* 
sionaUy  resulting  from  that  cause,  is  not  a  source  of 
wealth  or  of  increase  in  the  rent  of  land,  but  the  reverse. 
The  price  of  com  however,  upon  the  average,  is  not  left 
in  any  doubt  during  those  periods,  but  rests  upon  the 
authority  of  the  legislature  itself.  For  instance,  in  the 
statute  of  26  £d.  8,  called  the  Statute  of  Labourers,  ser- 
vmnt8>  whose  wages  were  paid  in  commodities,  were  com- 
pelled to  take  ten  pence  in  lieu  of  a  bushel  of  wheat,  if 
tendered  by  their  masters.  This  shews  that  the  bushel  of 
wheat,  if  tendered  by  their  masters,  was  estimated  at  ten- 
pence  in  the  year  1360,  which  would  be  28. 6d.  of  our  money. 
Bat  this  was  in  a  year  of  scarcity  when  the  labourers  were 
straggling  for  an  increase  of  wages.  That  the  average 
price  of  wheat,  during  the  greatest  part  of  the  period  to 
which  FkeiuHHxPs  tables  extend,  was  no  more  than  6s.  Sd, 
the  quarter,  is  manifest  from  this;  that  by  the  statute  of 
the  26  Hen.  6,  c.  2,  com  was  allowed  to  be  exported  with- 
out license  when  wheat  was  at  69. 8d.  the  quarter,  and  bar- 
ley at  St.;  and  that  by  the  statute  of  the  8rdEdw.4,  c.  2, 
the  importation  of  corn  was  prohibited  unless  the  quarter 
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1840.  ^  of  wheat  exceeded  69.  Sd.  This  price^  therefore^  of  &.  8J. 
the  quarter,  may  be  considered  the  medium  or  average 
price  at  those  periods;  and  it  continued  so,  as  appears 
by  divers  subsequent  statutes,  till  after  the  year  1562, 
when  by  an  act  passed  in  the  fifth  year  of  Elisabeth, 
the  limit  was  raised  to  10s,  the  quarter.  These  observa- 
tions appear  to  me  to  dispose  of  the  argument  drawn  from 
Fleetwood's  tables.  Then  comes  a  formidable  aif^ument 
derived  firom  the  price  of  wool,  which  it  is  said  appears 
by  an  instance  in  Maddoa^s  History  of  the  Exchequer y  to 
have  been  for  forty-five  sacks  taken  for  customs  at  Hall, 
225  marks,  which  according  to  Mr.  Boteler^s  calculation, 
make  the  price  somewhat  above  i^d.  the  pound.  Now  it 
is  to  be  observed  that  this  price  must  have  included  the 
King's  duties.  The  amount  of  those  duties  I  have  not 
been  able  to  ascertain  precisely,  but  there  is  strong  reason 
to  conclude  that  they  very  much  exceeded  4/Os.  the  sack. 
For  by  the  27  Edw.  1,  c.  7,  the  King  released  his  toll  called 
the  ^'  male  toule'^  on  wool,  amounting  to  40s.  for  eveiy 
sack,  but  received  all  his  other  duties  on  wool.  This  dnty 
of  4/Os,  alone  is  nearly  equal  to  one  half  the  allied  price 
of  Mr.  Chamberlaine  Jervis's  wool,  taken  at  Hull,  which 
upon  computation  sold  for  Sis.  6d.  the  sack.  Again,  these 
sacks  were  probably  of  foreign  wool,  the  price  of  which 
was  greater  than  that  of  British  wool,  and  which  besides 
paid  upon  importation  a  higher  duty  than  the  toll  taken 
upon  English  wool.  In  proportion,  as  the  duty  was  higher 
the  value  of  the  wool  when  first  taken  from  the  sheep 
would  be  reduced.  Thus,  the  force  of  Mr.  Botekr's  argu- 
ment is,  if  not  entirely  subdued,  in  a  great  measure 
reduced.  At  all  events,  the  value  of  the  carcase  of  the 
sheep  must  have  been  very  little  when  compared  with  the 
present  times.  For  we  find  that  in  the  24th  year  of  the 
reign  of  Henry  8,  when  the  value  of  the  coin  was  much  de- 
graded, it  was  thought  expedient  to  prevent  the  evils  of  a 
great  scarcity  of  food  by  reducing  the  price;  and  there- 
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fore  an  act  of  Parliament  was  passed^  c.  4i,  in  that  reign^  to 
restrain  bntchers  from  taking  more  for  a  pound  of  beef  or 
pork  than  a  farthing,  and  for  a  pound  of  mutton  or  veal 
more  than  a  farthing  and  a  quarter. 

I  would  take  the  opportunity  of  correcting  an  error 
which  I  find  in  the  report  of  the  former  case,  where  I  am 
supposed  to  have  referred,  or  probably  by  mistake  did  ac- 
tually refer,  to  the  reign  of  Edward  the  Third,  when  I 
ought  to  have  referred  to  that  of  Edward  the  First,  when 
the  pound  sterling  consisted  of  twenty  shillings.  This  will 
appear  by  a  document  in  the  thirty-first  year  of  his  reign, 
published  in  Pickering's  Statutes,  under  the  title  of 
TVactaius  de  Ponderibus  et  Mensuria.  In  fact,  it  is  sup- 
posed that  the  increase  of  the  number  of  shillings  in  the 
pound  of  silver  began  in  the  time  of  Edward  the  Third. 


1840. 


The  Bev.  Thomas  Knioht,  Qerk,     -        -      Plaintiff, 

and 
The  Marquess  of  Watsrvord  and  Others, 

and  Oborgb  Adam  Askew  and  Others,       Defendants. 

J3lLL  by  the  rector  of  Ford,  in  the  county  of  Northum- 
l>erland,  against  the  defendants,  as  owners  and  occupiers 
of  certain  lands  within  the  rectory  of  Ford,  for  an  account 
and  satisfaction  of  the  tithes  of  those  lands. 


1839. 
Dee.  mh. 

1840. 
Feb.  Zrd,  Alk, 
bthj  6/A,  1th, 

Sih. 

April  eik^lih, 
Sik,9th,S0lk. 

JuM  etk. 

Jnhfetk,7th. 

1841. 
January  Slk, 
To  a  rector*! 
bill  for  an  ac-    . 


The  defence  set  up  by  aU  the  defendants  was  the  same;  count  and  satii- 

^     *^  faction  of  Uthes, 

the  defence  was 
Chat  the  lands  in  the  defendant's  occupation  comprised  the  manor  of  F.  which  was  in  the  rec- 
tory of  P.,  and  that  from  time  immemorial  the  owner  for  the  time  being  of  the  manor  of  F. 
had  paid  to  the  rector  of  F.  the  yearly  sum  of  £40  for  maintenance  of  Divine  service  there,  for 
and  in  lien  and  in  contentation  of  all  manner  of  tithes  arising  within  the  manor,  and^  that  the 
owner  for  the  time  being  of  the  said  manor,  or  his  assigns,  had,  from  time  immemorial  in  re- 
spect of  the  said  yearly  sum,  used  to  have,  and  ought  to  have  the  tenth  of  all  titheable  things 
arising  within  the  laid  manor : — Heid, 

Ist.  That,  considering  the  prescription  as  laid  to  be  double,  the  first  branch  of  it  was  an  asser- 
tion of  an  ordinary  district  modus,  which,  in  pleading,  would  not  be  vitiated  by  the  addition  of 
the  latter  branch,  and  might  be  supported  by  the  usual  evidence  ;  but  that  here  the  evidence 
was  inconsistent  with  such  a  modus,  because  it  tended  to  shew  that  the  lord  of  F.  received  the 
tithes  in  kind ;  and  a  modus  in  lieu  of  tithes  is  inconsistent  with  the  receipt  of  tithes  in  kind  by 
any  one. 

2nd!y.  That  considering  the  prescription  to  be  of  a  compound  nature,  it  was  doubtful  whether 
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EQ.  EX. 
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but  by  reason  of  the  mfJEOicy  of  the  Marquess  of  Water- 
ford  when  the  answers  were  put  in^  the  answer  of  himself 

Marquess  of   ^^^  ^"  tenants  was  distinct  from  that  of  Askew  and  his 

Waterford.    tenants. 

The  defence  was  as  follows : — ^That  the  parish  of  Ford, 
mentioned  in  the  said  bill,  is  a  rectory,  and  comprises 
within  its  bounds  or  precincts  (amongst  other  lands)  the 
manor  of  Ford,  and  that  the  said  manor  of  Ford  has  al- 


it  could  be  supported  consistently  with  the  authorities  or  with  reasons  of  conTenience.  Because, 
first,  though  a  layman  may  prescribe  in  que  estate  to  have  tithes  as  appurtenant  to  a  manor,  upon 
the  ground  that  before  the  time  of  memory  the  lord  may  have  bargained  with  the  parson  to  pay 
him  a  pension  and  receive  the  tithes  of  the  manor,  yet  this  prescription  has  never  been  extended 
to  the  lord  and  his  assigns,  i.  e,  the  assigns  of  the  tithes  simply ;  and,  secondly,  if  such  a  prescrip- 
tion were  allowed,  the  parson  might  have  nothing  left  out  of  which  his  pension  could  be  secured. 
The  Court,  however,  would  not  determine  that  such  a  prescription  was  bad  in  law,  or  that  the 
improvidence  of  the  bargain,  on  which  it  must  be  presumed  to  be  founded,  was  a  condnsive 
objection  to  it,  but  held,  that  in  this  case  the  evidence  was  sufllcient  to  shew  that  no  such 
bargain  could  have  been  made. 

Where  the  lord  of  a  manor  of  F.  claimed  for  himself  and  his  assigns,  by  prescription,  the 
tithes  of  the  manor,  in  consideration  of  an  immemorial  payment  of  ;^40  a  year  by  the  owner  of 
the  manor  for  the  time  being  to  the  parson,  and,  on  a  bill  filed  against  him  by  the  rector,  proved 
receipts  for  that  sum  (described  as  a  '*  modus,"  &c)  under  the  hands  of  the  whole  scaries  of 
rectors  from  1649  to  1822 ;  and  also  proved  by  depositions  in  former  suits  that  a  payment  of 
£¥>  per  annum  to  the  rector  existed  before  1690 ;  and  likewise  produced  deeds,  from  which  it 
appeared  that  the  lords  had,  at  various  times,  from  the  year  1658  to  the  present  time,  dealt  with 
the  tithes  by  mortgaging  and  conveying  them;  and  there  was  no  evidence,  except  as  to  trifling 
articles,  that  the  rector  had  ever  received  tithes  in  kind  within  the  manors  except  for  a  small 
district  called  C,  which  had  been  many  years  back  aliened  by  a  lord  of  the  manor,  and  had 
since  paid  tithes : — Heldf  nevertheless,  that  the  rector  was  entitled  to  an  account;  for  that, 
coupling  the  ftet  that  tithes  had  been  paid  for  C,  with  the  &ct  proved  by  the  rector  that  i?40 
payments  had  been  rendered  for  the  district  of  H.,  which  was  in  the  parish  but  not  in  the  manor 
of  P.,  and  taking  these  ftcts  in  connection  with  the  form  of  some  of  the  receipts,  which  treated 
the  £4(0  as  paid  for  "  the  estate"  of  the  person  paying  it  within  the  manor  of  F^  there  was  a 
strong  probability  that  the  £¥)  was  really  paid  as  a  compensation  for  the  tithes  of  the  tsiaie 
of  the  person  paying  it,  if  within  the  manor  of  F.,  or,  in  other  words,  that  a  lease  had  been  from 
time  to  time  granted,  and  continually  renewed  at  the  same  rent,  by  the  rectors  to  the  owners  of 
the  tithes  of  their  estate  for  the  time  being.  The  Court,  however,  decreed  the  account  on  this 
frirther  ground,  that  during  the  period  of  the  Conunonwealth,  while  the  rector  was  under  no 
control  of  the  patron,  he  received  ;^0  a  year;  but  that,  on  the  contrary,  during  the  greater  part 
of  the  period  covered  by  the  £40  payment  the  rectors  were  under  bonds  of  resignation  to  the 
lords  of  the  manor  as  patrons  of  the  living,  and  consequently  were  not  in  a  situation  to  resist 
the  exactions  of  the  lords. 

The  rankness  of  a  modus  is  not,  strictly  speaking,  an  objection  to  It  in  point  of  law.  If  there 
could  be  produced  the  original  deeds  containing  the  agreements,  made  at  Uie  proper  period,  and 
executed  by  the  proper  parties,  such  a  modus  would  be  valid.  But  Courts  of  Equity,  Judging 
lx>th  of  the  foct  and  the  law,  determine  from  the  gross  absurdity  of  the  bargain  that  no  such 
bargain  was  ever  in  fiict  made.  And  the  same  principles  may  be  applied  to  an  agreement  alleged 
to  have  been  made  between  a  layman  and  a  rector  before  the  time  of  legal  memory  for  the  pur- 
chase of  the  tithes  by  the  layman,  in  consideration  of  an  annuity  payable  by  him  to  the  rector. 

Proof  that  an  instrument  is  in  the  hands  of  the  opposite  party  does  not  amount  to  a  notice 
to  produce  the  instrument,  so  as  to  authorize  the  Court  to  receive  secondary  evidence  of  the 
contents. 

Entries  in  a  steward's  books,  made  in  his  fovour  and  not  connected  with  other  entries  made 
agunst  him,  are  not  evidence  of  the  facts  mentioned  in  such  entries. 
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ways,  88  these  defendants  believe,  from  time  whereof  the  1840. 
memoiy  of  man  is  not  to  the  contrary,  contained  within  knioht 
its  boundaries  upwards  of  8000  acres  of  land  altogether,  n^^^j^^gg  ^^ 
of  great  value,  and  produces,  as  these  defendants  believe,  Watbrford. 
an  annual  rental  of  £10,000  and  upwards.  That  the 
whole  of  the  said  8000  acres  of  lands,  contained  in  the 
said  manor  of  Ford,  has  always  been,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  and  is  now 
situate,  lying,  and  being  within  the  parish  of  Ford.  And 
that  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  there  has  been,  as  these  defendants  believe,  al- 
ways payable  by  the  owner  of  the  said  manor  of  Ford  for 
the  time  being,  and  such  owner  for  the  time  being  has,  as 
these  defendants  believe,  slways,  until  the  time  hereinafter 
mentioned  in  that  behalf,  paid  in  equal  proportions  at  two 
days  or  times  in  the  year,  that  is  to  say,  at  Lady-day  and 
Ifichaelmas-day  in  each  year,  or  so  soon  after  as  the  same 
was  demanded,  to  the  parson  of  the  said  parish  of  Ford  for 
the  time  being,  the  yearly  sum  of  £40  for  maintenance  of 
Divine  service  there,  for  and  in  lieu  and  in  contentation  of 
all  manner  of  tithes  arising,  growing,  renewing,  or  in- 
creasing within  the  said  manor  of  Ford,  and  that  the 
owner  of  the  said  manor  of  Ford  for  the  time  being,  or 
his  assigns,  has,  as  these  defendants  believe,  always,  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary, 
used,  in  respect  of  the  said  yearly  sum  of  £40  so  paid  to 
the  said  parson  of  the  said  parish,  to  have,  and  of  right 
ought  to  have,  the  tenth  of  all  manner  of  titheable  things, 
arising,  growing,  renewing,  or  increasing  within  the  said 
manor  of  Ford,  or  any  part  thereof. 

The  defendants  further  stated,  that  the  land  in  their 
occupation  comprehended  the  manor  of  Ford,  and  they  set 
forth  in  the  schedule  to  their  answer  the  different  districts 
or  townships  of  which  they  alleged  the  manor  to  consist, 
namefy,  &ookham,  Eimerston,  Heatherslaw,  CatfordLaw, 
and  Ford. 
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1840. 


Knight 

9. 

Marquess  of 
Watbrford. 


The  counsel  for  the  plaintiff  having  relied  on  the  com^ 
xnon-law  right  of  the  rector^  the  counsel  for  the  defendants 
laid  their  case  before  the  Courts  and  put  in  documentary 
evidence,  which  was  in  substance  as  follows : — 

1.  Court  rolls  of  the  manor  of  Ford,  commencing  in 
1658,  and  proceeding  downwards  to  the  present  time.  The 
object  of  this  was  to  prove  the  extent  of  the  district,  the 
names  of  the  lords  and  tenants  of  the  manor,  &c.  It  ap- 
peared from  these  documents,  that  the  manor  successively 
belonged  to  the  families  of  Carr,  Blake,  Delaval,  and  the 
Marquess  of  Waterford,  who  had  also  the  patronage  of  the 
living. 

2.  Deeds  relating  to  the  dealings  of  the  successive  lords 
of  Ford,  with  the  tithes  of  the  different  districts  therein,  as 

(Eimerston).  —  July  2,  1624.  Mortgage  of  tithes  of 
Eimerston  by  Sir  John  Carr,  lord  of  the  manor,  to  Sir 
John  Selby.  Several  transfers  of  that  mortgage. — 18th  of 
April,  1670.  Bargain  and  sale  of  the  third  part  of  the 
tithes  of  Eimerston:  John  Carr,  of  Ford  Castle,  and 
Sarah  his  wife,  to  W.  Carr.— 9th  February,  1789.  Grant 
of  annuity  charged  on  the  tithes  of  Eimerston,  &c.  &c. 
Various  leases  of  these  tithes  by  Blake,  Sec. 

(Crookham). — Conveyance  (1638)  of  tithes  of  Crookham 
by  Few  to  Archbold.— 9th  of  October,  1757.  Grant  of  an 
annuity  to  Bannister,  charged  on  the  tithes  of  Crookham. 
— ^9th  of  October,  1657.  Lease  to  Simpson  of  Crookham 
demesne  and  the  tithes  thereof. — 1700.  Lease  of  lands 
and  tithes  of  lands,  and  tithes  of  Crookham:  Blake,  to 
Carr  and  Granger,  attested  by  the  rector. 

(Ford). — Lease  1681.  Blake  to  Browning.  Demesne 
lands  and  tithes  of  Ford. — 1694.  Blake  to  Baston.  Moiety 
of  lands  in  Flodden,  and  tithes. — January,  1756.  Francis 
Blake  Delaval  to  Biscoe  and  another,  demise  of  the  castle 
and  manor  of  Ford,  and  the  tithes. — 1761.  Conveyance 
by  F.  B.  Delaval  to  Edward  and  Thoinas  Delaval  of  the 
manor  of  Ford,  and  the  tithes,  &c.  &c. 
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(Heatherslaw)  1751.  Blake  to  Thompson,  lease  of  tithes 
of  Heatheralaw,  Flodden,  &c. 

3.  Beceipts  by  several  of  the  rectors  of  payments  on 
account  of  an  annual  sum  of  £40  in  lieu  of  tithes.  It 
should  be  premised,  that  the  rectors,  from  about  the  be- 
ginning of  the  17th  century,  were  as  follows : — 

Clark  to 1616 

Botherhamto         ....    1631 
Edminstone  to        -        .        -        .     1649 

Pringleto 1660 

Scott  to 1676 

Davidson  to 1689 

Chalmers  to 1722 

Marsh  to 1760 

Marsh,  jun.,  to       -        -        -        -    1795 
Workman  to  -        -        -        -     1811 

James  to 1819 

Knight. 
The  following  were  some  of  the  receipts: — 1690.  Ke- 
ceipt  by  Chalmers,  from  Sir  Francis  Blake,  of  Ford  Castle, 
of  £20  for  a  half-year's  payment  from  Michaelmas,  1689, 
to  Whit  Sunday,  1690,  for  all  manner  of  tithes  for  the 
lordship  of  Ford. — 1690.  Belease  from  the  same  rector  on 
a  settlement  of  accounts,  whereby  he  owned  himself  satis- 
fied, and  further  acknowledged  his  sassen  or  modus  at  the 
rate  of  £40  a  year  for  Ford  lordship,  and  that  he  was  fully 
satisfied  to  that  date.— 1697.  Receipt  for  ^640  in  fuU  mo- 
du»  for  aU  the  tithes  within  the  lordship  of  Ford,  for  one 
whole  year. — 1700,  1702, 1704.  Beceipts  for  a  two  years' 
miMfttf  of  aU  tithes.— 7th  of  October,1730.  Received  of  Frau- 
ds Blake  Delaval,  Esq.,  by  the  hands  of  Joseph  Blenkinsop, 
the  sum  of  £20,  being  a  half-year's  rent  due  at  Midsum- 
mer, 1729,  as  the  customary  rent  for  tithes  of  his  estate  in 
the  parish  of  Ford,  in  the  county  of  Northumberland,  and 
payable  to  me  as  rector  of  the  said  parish. — Several  simi- 
lar receipts  in  the  time  of  Marsh,  father  and  son,  except 
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1840.        that  in  the  later  ones  the  word  ''  customary  '*  was  dropped, 

khioht       1^1 1761,  the  words  "  ancient  modus*'  were  adopted.    In 

^_  ^'  some  of  them  the  ancient  modus  was  said  to  be  for  fhe 

Marquess  of 

Waterford.  tithes  of  all  the  estates  of  Sir  F.  B.  Delaval  and  Sir  John 
H.  Delaval  in  the  lordship  of  Ford.  The  form  of  the 
receipt  first  given  by  Marsh,  the  son,  was  as  follows  :— 
"  After  having  properly  informed  myself  with  regard  to 
the  living  of  Ford,  I  do  hereby  declare,  that,  npon  the 
most  strict  inquiry,  I  find  that,  by  way  of  a  modus,  £40  a 
year  has  been  paid  to  the  rector  of  Ford  in  lieu  of  tithes. 
My  father  never  received  a  larger  sum,  nor  indeed  any 
other,  for  thirty-eight  years;  and  indeed  I  have  seen  Dr. 
Chalmers's  receipts  for  the  same  sum  as  a  modus'*  {a).  Mr. 
James's  receipts  purported  to  be  for  half-a-year's  payment 
for  an  ancient  modus  for  aU  the  tithes  in,  or  in  lien  of 
tithes  of,  the  estate  of  Ford.  Four  receipts  of  the  same 
nature  had  been  given  by  the  present  rector. 

4.  Bills  and  receipts  for  the  repairs  of  the  chnrch, 
&c.  (ft).  Receipts  for  land  tax,  poor  rates,  and  church 
cess,  paid  by  persons  farming  lands  and  tithes  of  Sir  F. 
Blake,  in  Heatherslaw,  &c. 

5.  The  decree,  bill,  answer,  and  depositions  for  the  de- 
fendant in  the  cause  of  "  Davidson  v.  Blake,"  in  which  the 
bill  was  filed  in  1676.  And  the  decree,  bill,  answer,  and 
depositions  for  the  defendant  in  ^'  Jenkins  v.  Blake,''  of 
which  the  bill  was  filed  in  1688. 

The  substance  of  these  suits  was  as  follows : — ^In  the 
former,  the  bill  was  filed  by  the  rector  against  the  lord  of 
the  manor,  for  an  account  of  the  tithes  in  Ford,  and  to  re- 
strain an  action  on  a  certain  bond  of  resignation  which  the 
plaintiff  had  given  to  the  defendant.  The  defendant  by 
his  answer  claimed  a  modus  decimandi  for  all  his  lands  in 
the  parish  of  Ford.     He  admitted  the  bond,  but  stated 

(a)  See  this  commented  on  post,  this  part  of  the  case  are  omitted  as 
p.  314.  comparatively  iromaterial. 

(b)  The  arguments  drawn  from 
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that  it  liad  been  giyen  to  secure  the  rector's  residence^  and 

that  he  had  put  it  in  force  on  the  rector's  acceptance  of  the 

lining  of  Lewisham.     This  guit  was  compromised;  and  it    marqubssof 

appeared  firom  the  plaintiff's  evidence  that  Davidson  re-    Waterpord. 

mained  rector  till  his  death. 

In  ''  Jenkins  v.  Blake/'  the  bill  was  filed  by  Jenkins  as 
lessee  of  the  tithes  of  Ford,  under  a  lease  granted  bj  Da- 
vidson, dated  the  Slst  August  1678,  against  Blake  and  Da- 
vidson, aUeging  that,  notwithstanding  such  lease,  Blake 
took  awaj  the  tithes  under  a  pretended  lease  to  him  from 
Davidson,  and  praying  to  be  relieved  against  Blake's  pre- 
tended title.  The  defence  set  up  by  Blake  was  similar  to 
the  defence  in  the  present  suit.  He  alleged  himself  en- 
titled, as  joint  lord  of  the  manor  with  his  sister-in-law, 
Mrs.  Winckle,  to  the  tithes,  insisting  on  an  immemorial 
payment  of  £40  in  lieu  of  tithes  to  the  rector.  Davidson, 
on  the  other  hand,  alleged  by  his  answer  that  he  did  not 
believe  there  was  any  modus  payable  to  the  rector,  though 
lie  had  accepted  £40  payment  in  lieu  of  tithes.  He 
inssted,  however,  that  he  had  never  alleged  to  the  plain- 
tiff that  he  had  a  good  title ;  but  on  the  contrary  told  him 
he  was  to  struggle  as  well  as  he  could.  Evidence  was 
entered  into,  the  cause  was  heard,  and  the  bill  was  dis- 
missed without  costs  (a). 

From  the  parol  evidence  in  these  suits  it  appeared  that 
no  tithes  in  kind  had  ever  been  taken  by  the  rector  from 
the  lands  in  the  manor  of  Ford,  with  the  exception  of  the 
district  called  Catford  Law,  which,  since  the  purchase  of  it 
by  the  family  of  Carr,  had  paid  tithes  to  the  rector.  There 
was  evidence,  also,  that  a  district  called  Etal,  within  the 
parish,  but  not  within  the  manor  of  Ford,  paid  tithes  to  the 
rector,  but  that  tithes  in  kind  of  the  manor  of  Ford  had  been 
taken  by  the  knrd  of  Ford.  There  was  evidence,  also,  of  a 
reputation  that  the  lands  of  Ford  had  been  discharged  of 

(a)  For  further  particulars  of  this  suit  and  comments  thereon,  see  posif 
pp.  296,  312,  313. 


390  EQUITY  CASES  IN  THE 

1840.         tithes  to  the  rector^  upon  payment  of  a  certain  sum;  bat 
Knight       upon  this  last  point  the  testimony  was  contradicted  by  the 
Marquess  of    depositions  read  for  the  plaintiflF.    W.  Carr,  of  Etal,  who 
Waterford.    ivas  present  at  discussions  between  Scott  and  Blake  as  to 
the  tithes^  never  heard  of  a  modus  {a).    And  Robert  OgIe> 
who  had  known  the  rectory  upwards  of  fifty-two  years, 
never  knew  of  a  modus  or  of  any  consistent  sum  payable 
by  the  lord  of  the  manor  of  Ford  to  the  parson :  ^'  but  that 
the  said  lord^  being  patron,  did  make  the  said  parson  con- 
tent oflientimes  with  what  allowance  he  pleased/'  though 
tithes  in  kind  were  due,  &c. 

6.  Pinal  concord  of  a  fine  of  2  Geo.  2,  levied  by  Sir 
Francis  B.  Delaval  and  his  son,  of  the  tithes  of  Sir  F. 
Delaval,  and  of  the  tithes  of  the  manor  of  Ford. 

7.  Terriers  of  1792  and  1806,  stating  a  modus  of  M) 
per  annum  to  be  payable  to  the  lord  of  Ford. 

The  plaintiff's  documentary  evidence  was  in  substance 
as  follows : — 

1,  Ancient  valuations  of  the  rectory;  which  were  pro- 
duced to  rebut  the  presumption  of  an  immemorial  £40 
payment  (d).  Amongst  others,  an  inquisitio  post  mortem 
of  Isabella  de  Ford,  39  Hen.  3  (1255),  stating  that  ''she 
has  the  advowson  of  the  church  of  Ford,  which  is  worth 
fifty  marks/^ — ^Pope  Nicholases  Taxation  (1291),  containing 
"  the  taxation  of  the  city  and  diocese  of  the  bishop  of 
Durham.  The  rectory  of  Ford,  worth  180  marks.''  (86/. 
13*.  4rf).— Writ  of  12th  of  June,  11  Ed.  2  (from  the  Tower), 
to  have  a  new  taxation  arising  out  of  the  mischiefs  done  by 
the  Scots. — Nova  Taxatio  in  consequence,  in  which  the 
vicar  of  Ford  is  mentioned,  but  no  sum. — Mandate,  1320, 
to  coUect  according  to  the  new  taxation— 1322.  Document 
directing  two  years'  levy— 1380.  Mandate  for  taxation  of 
benefices,  and  return  stating  that  several  of  the  parishes, 
amongst  which  was  Ford,  were  too  impoverished  to  pay— 

(a)  Seepo«/,  p.  311.  {b)  PoiU  p.  308. 
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1408.   Mandate  for  taxation^  to  pay  the  expenses  of  ambas-        1840. 
aadors  to  the  council  of  Pisa ;  the  untaxed  parishes  to  con-       knioht 
tribute  in  thirds. — Return  (1409)  in  which  the  taxation  of  ^^^^  ••^^^  ^^ 
Ford  is  valued  at  £20. — ^Further  mandate^  1410. — ^Man-    Watbrpord. 
dates  1422, 1462.— Ecclesiastical  survey,  26  Hen.  8  (1532), 
in  which  Ford  is  valued  in  all  profits  at  £24.— Parlia- 
mentary survey;  stating  that  "  the  parish  of  Ford  is  a  par- 
sonage; Thomas  Carr,  Esq.  patron.     Mr.  John  Pringle 
serveth  the  cure  there,  and  hath  paid  him  yearly  by  the 
said  patron,  £60;  the  patronage  being  of  the  value  of 
£250.'' 

2.  Records  relating  to  the  manor,  produced  principally 
with  a  view  of  shewing  that  tithes  were  not  named  in  an- 
cient transactions  relating  to  the  manor.  .  Among  these 
were  the  before-mentioned  inquisitio  post  mortem  of  Isa- 
bella de  Ford.— Plea  of  12  Edw.  2,  by  Mary,  widow  of 
WiDiam  Heron — 18  Edw.  8,  final  concord  of  fine  between 
''William  de  Middleton,  parson  of  Ford,  and  William,  son 
of  Roger  Heron,  and  Isabella  his  wife,  of  the  manor  of 
Ford,  &c,  &c.'' 

3.  Ancient  documents  shewing  that  Heatherslaw  and 
Ford  were  originally  separate  manors;  particularly  the 
before-mentioned  inquiritio  post  mortem  of  Isabella  de 
Ford,  in  which  she  is  stated  to  have  had  the  profits  of  a  be- 
dehry,  and  other  possessions  in  Heatherslaw,  of  the  king,  by 
the  serrice  of  one  knight  and  one-third  part  of  one  knight. 
''  She  also  held  of  Lord  William  de  Huntercombe,  Ford, 
Crukum,  and  Kevermasdiston,  by  the  service  of  one  knight, 
where  there  are  demesne  lands,''  &c.  Another  document 
was  the  testa  de  Neville,  84  Hen.  8,  stating  that  "  of  the 
same  Robert  de  Muschamp  holds  Odinell  de  Ford,  Ford, 
Cmcum,  Kymarston;  and  Odinell  de  Ford,  junior,  holds 
Heatherslaw  in  firank-marriage/'  (a) — 21  Edw.  1 ;  guowar^ 
ranio — 8  Edw.  2 ;  ad  quod  damnum — 14  Edw.  2.  Grant  of 

(a)  See  post,  p.  309. 
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1840.        free-warren — 22  Blch.  2.    IngtMHo  poit  mortem  of  Philip 

"knioht       D'Ajrcy — 6  Hen.  6.    Ditto,  of  William  Heron,  which  finds 

„      "•  that  he  was  seised  of  the  castle  of  Ford,  and  of  two  parts 

Marquess  op  '^ 

Waterforo.  of  the  manor  of  Ford,  the  advowson  of  Ford,  with  the  ham- 
let of  Crookham  and  Eimerston,  and  two  parts  of  the 
manor  of  Heatherslaw. 

4.  Ancient  documents  from  the  Chancerj  of  Durham, 
shewing  the  chancel  of  Ford  to  have  heen  originally  re- 
paired by  the  rector. 

6.  Documents  to  explain  under  what  circumstances  the 
jE40  payment  was  made  in  more  modem  times.  14  Car.  2. 
Judgment  in  the  action  of ''  Scott  ▼•  Carr.^' — Release  20th 
of  October,  1675,  Scott  to  W.  Carr,  Francis  Blake,  and 
the  tenants  of  Etal,  of  all  claims  and  demands. — 8th  of  Oc- 
tober, 1679.  Bond  by  Davidson  to  Blake  (o). — ^Depositions 
for  the  plaintiff  in  the  suits  of  ''  Davidson  v.  Blake''  and 
''  Jenkins  v.  Blake,''  the  purport  of  which  will  appear  from 
the  arguments. 

In  the  course  of  the  cause  the  depositions  of  Robert 
Ogle  in  the  suit  of ''  Jenkins  y.  Blake"  were  tendered  for 
the  defendants.  He  knew  that  Alexander  Edminstone, 
about  the  year  1633,  was  presented  to  be  minister  and 
rector  of  the  rectory,  by  Thomas  Carr;  and  Carr,  upon 
presenting  Edminstone,  got  a  bond  or  security  from  him, 
that,  after  he  was  actually  parson  or  rector  of  the  said  rec- 
tory, he  should  make  a  lease  of  all  the  tithes  of  the  said 
pariah  or  rectory  to  the  said  Thomas  Carr,  or  whom  he 
should  appoint,  for  £80  per  annum. 

Aldebson,  B.,  said,  it  appeared  to  him,  that  no  part 
of  that  deposition  was  readable.  It  was  attempted  to  give 
the  contents  of  a  bond  by  parol  evidence,  without  giving 
notice  to  the  opposite  party  to  produce  the  bond. 

(a}Secp<M<,  p.  311,  312. 
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Mr.  Sin^kinaon,  for  the  plaintiff. — Supposing  in  a  suit        1840. 
instituted  against  Carr^  that  it  was  proved  without  reference      "knioht 
to  anything  else,  that  a  bond  was  giyen  by  Edminstone  to  '- 

^  SIARQUB88  OP 

Carr  on  his  presentation  to  the  living;  the  proof  of  this  Wate&ford. 
instrument  being  in  the  hands  of  Carr  would  be  equiva- 
lent to  notice  to  produce  that  instrument :  Wood  v.  Strick- 
land  {a),  Lyne  v.  Lockwood  {b),  PhiU.  Ev.  Vol.  1,  p.  442. 
Here,  it  is  true,  Carr  is  dead;  but  the  suit  is  brought 
against  a  party  claiming  through  Carr,  and  the  Court  will 
presume  of  this  bond  as  it  would  of  a  title  deed,  that  it 
was  handed  down  from  Carr  to  the  person  who  succeeded 
him, 

Albeeson,  B.,  said,  that  the  case  of  Wood  v.  Strkklond 
went  a  great  length,  and  he  doubted  the  correctness  of  the 
parallel  drawn  by  the  Master  of  the  BoUs  between  the  cir- 
cumstances of  that  case  and  those  of  an  action  of  trover 
for  a  deed,  or  of  an  indictment  for  stealing  a  bill  of  ex- 
change; because  in  the  two  latt^  cases  the  defendant,  by 
the  form  of  his  plea,  denies  the  possession  of  the  instru* 
ment,  and  therefore  it  would  be  useless  to  give  him  notice 
to  produce  it.  Without  reference,  however,  to  that  case 
it  did  not  appear  here  that  the  witness  ever  saw  the  bond. 
His  information  that  such  a  bond  existed  might  be  merely 
from  hearsay;  and  considering  that  circumstance,  and 
that  this  was  not  a  suit  against  Carr  himself,  his  Lord- 
ship was  disposed  to  reject  the  evidence. 

The  plaintiffs'  counsel  did  not  press  the  point  farther. 
The  SoUcUor  General  afterwards,  in  the  course  of  his  reply, 
referred  to  DamelPs  Chan.  Prac.  Vol.  2,  p.  440,  and  the 
cases  there  dted. 

In  order  to  shew  that  former  lords  of  the  manor  had 

(a)  2  Mer.  461.  {b)  2  MoUoy,  321. 
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184a.        been  liable  for  land  tax  and  poor  rates  on  the  tithes^  the 
Knight       defendants^  counsel  proposed  to  put  in  certain  steward's 
M      ''ess  o     ^^o^^^i  containing  entries  for  and  against  himself,  the 
Waterford.    entries  in  his  favour  being  in  the  nature  of  deductions 
from  those  to  his  debit,  but  appearing  as  separate  items, 
though  dated  about  the  same  time.    Thus,  on  one  side 
of  these  accounts  was,  ''April,  16th,  received  of  Thomas 
Watson,  Esq.,  for  half-a-year's  rent  for  the  com  and  petty 
tithes  of  Heatherslaw,  due  at  Whitsunday,  1759,  £30.'* 
On  the  opposite  side  was  an  entry  in  discharge  of  the  for- 
mer item,  by  payment  or  allowance  to  Thomas  Watson  of 
18^.,  for  land  tax  and  poor  rates  on  the  tithes* 

Mr.  Girdlesione  contended  that  this  latter  entry  was 
receivable  in  evidence  for  the  defendants.  He  said  that 
if,  instead  of  being  placed  on  the  opposite  page,  the  13tf. 
had'  been  merely  deducted  from  the  former  item  by  the 
use  of  the  words  ''  after  deducting  18«.,''  the  entry  in  that 
shape  would  clearly  have  been  receivable  in  evidence  for 
the  defendants  as  proof  of  the  balance,  and  there  could 
be  no  difference  between  receiving  one  entry  in  that  shape, 
and  the  two  in  the  manner  proposed.  He  cited  Stead  v. 
Heaton  (a),  BuOen  v.  MUchell  {b),  Williams  v.  Geaves  (c\ 
Doe  d.  Ijyrd  Teynham  v.  Tyler  (rf). 

Aldebson,  B. — ^The  payment  of  the  half-year's  rent  is  a 
simple  fact  stated.  In  Stead  v.  Heaton,  the  matter  stated 
referred  to  something  else;  it  required  that  other  thing 
to  be  read,  in  order  to  explain  the  fact  as  stated.  There  is 
a  material  distinction  between  the  one  case  and  the  other. 
I  think  Stead  v.  Heaton  goes  to  the  extreme  vei^e  of  the 
law.  K,  in  this  case,  the  sum  charged  was  stated  to  be  a 
sum  less  by  the  deduction  on  the  opposite  side  of  so  and 

(a)  4  T.  R.  669.  (c)  8  Car.  &  P.  592. 

(6)  2  Price,  399,  413.  {d)  4  M.  &  P,  377. 
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80^  possibly,  according  to  Stead  v.  Heaton,  you  might  have  1840. 

referred  to  the  opposite  side.    In  BuUen  v.  Mitchell  the  knioht 

decision  was  right,  without  taking  into  consideration  all  u   s  op 

the  reasons  given  for  it.     I  think  I  cannot  admit  this  Waterpoed. 
eridence. 

Upon  the  general  merits  of  the  cause, 

Mr.  Boteler  opened  the  case  for  the  plaintiff,  stating 
that  he  relied  on  his  common-law  right. 

The  SoUdtor-General,  Mr.  Swanston,  and  Mr.  Purvis, 
for  the  defendant.  Lord  Waterford. — ^There  is  clear  evi- 
dence on  behalf  of  the  defendant  of  a  dealing  with  these 
tithes,  as  property  possessed  by  the  lord  of  the  manor,  from 
the  earliest  period  at  which  any  documentary  evidence 
connected  ^th  the  manor  and  the  title  of  the  lord  can  be 
obtained.  For  it  is  to  be  borne  in  mind,  that  at  various 
times,  from  about  the  year  1585  to  the  time  of  the  Com- 
monwealth, when  these  deeds  commence.  Ford  Castle  was 
sacked,  and  most  of  the  muniments  of  the  lords,  which  were 
then  in  existence,  were  destroyed.  The  question  therefore 
is,  whether  the  evidence  which  the  documents  now  in 
existence  afford  of  a  dealing  with  the  tithes,  coupled  with 
the  evidence  derived  from  the  suit  of  "  Jenkins  v.  Blake,'' 
is  not  sufficient  to  support  the  lord's  claim. 

Now,  making  allowance  for  those  variations  in  the  evi- 
dence which  will  ever  be  found  to  attach  to  causes  of  this 
nature,  where  witnesses  are  speaking  of  transactions  after 
a  long  period  of  time,  some  of  them  from  reputation  and 
others  from  their  own  knowledge ;  yet  there  are  certain 
facts  which  appear  plainly  and  distinctly  from  the  depo- 
sitions in  that  cause. 

It  i^pears  perfectly  plain,  that  there  were  some  sums  of 
money  paid  by  the  lords  of  the  manor,  as  far  as  the  memory 
of  any  of  the  witnesses  extend,  to  the  rector.  Some  of 
those  witnesses  do  not  remember  the  precise  sum,  but 
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1840.        there  is  nothing  wliatever  to  shew  that  there  was  any 
Kmioht       Tariation  in  the  stun.    The  sum  was  definite  and  cer- 

^,     "-  tain^  whateyer  it  was;  though  some  of  the  witnesses  are 

Marqubu  or  /         -o 

Watertoro.  nnable  to  speak  with  absolute  certainty  as  to  the  amount. 
They  speak  of  it  as  a  sum  of  about  £40.  But  that  there 
was  a  specific  sum  constantly  paid^  is  the  fair  result  of  the 
whole  of  that  evidence.  Then  great  weight  is  to  be  given 
to  the  length  of  time  which  is  covered  by  the  evidence. 
Some  of  the  witnesses  are  old  persons  themselves,  sev^ity 
or  eighty  years  of  age,  who  not  only  speak  to  the  whole 
period  of  time  which  their  personal  recollection  ooversy 
but  at  the  same  time  give  to  your  Lordship  the  reputation 
in  the  parish  founded  on  the  declarations  of  persons  who^ 
at  the  time  of  making  those  declarations,  were  as  old  as 
themselves,  and  who  therefore  carried  back  the  statement 
to  a  very  long  period.  The  result  is,  that  a  cartain  pay- 
ment is  proved  to  have  been  made  from  the  commence- 
ment of  the  period,  covered  by  that  testimony;  whidi  would 
take  it  back  to  1560  or  1570 :  there  being  positive  evi- 
dence of  a  reputation  of  such  payment  from  that  time, 
which  reputation  is  in  this  case  confirmed  and  strength- 
ened by  the  absence  of  any  evidence  of  tithes  in  kind  ever 
having  been  taken  by  the  rector.  And  there  is  also  an  en- 
tire absence  of  evidence  of  any  omission  in  the  payment 
of  those  annual  sums.  Upon  this  evidence,  the  bill  in 
"  Jenkins  v.  Blake''  was  dismissed. 

Now,  if  the  deeds  axe  consistent  with  the  usage,  and  the 
usage  is  consistent  with  the  reputation;  if  the  evidence 
in  the  cause  throughout  presents  no  period  at  which  there 
is  not  an  annual  stipend  paid  by  the  lord  of  the  manor  to 
the  rector,  and  no  period  at  which  the  rector  receives  the 
tithes ;  if,  under  such  circumstances,  the  defisndants*  title 
JB  not  safe,  we  can  hardly  imagine  a  case  in  which  persons 
can  with  any  safety  rely  on  a  title  of  this  nature.  And 
here  it  is  clear  that  the  title  must  have  been  investigated 
over  and  over  again.    The  tithes  were  in  several  instances 
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made  securities  for  large  stuns  of  money.  There  were 
mortgages^  fiEunily  settlements,  and  a  variety  of  deeds  and 
documents,  which  must  have  brought  this  title  under 
the  consideration  of  legal  persons  from  time  to  time, 
and  the  covenants  accompanying  those  securities  are 
such  as  are  incident  to  an  absolute  inddfeasible  title; 
therefore,  when  in  1684  or  1685  the  suit  of  "  Jenkins  v. 
Blake''  is  dismissed^  under  the  circumstances  which  have 
been  mentioned,  the  defendant  certainly  appears  to  pre- 
sent a  very  strong  case  for  the  consideration  of  the 
Court. 

In  addition  to  these  considerations,  it  may  be  asked, 
what  is  there  in  this  case  to  repel  the  very  natural  pre- 
sumption, that  the  lord  of  the  manor,  being  the  patron  of 
the  living,  probably  at  a  very  ancient  period,  was  desirous 
of  securing  to  the  parish  the  benefit  of  a  resident  clergy- 
man, and  agreed  to  give  £40  a-year,  taking  upon  himself 
the  tithes  which  might  arise  and  grow  within  the  manor? 
Bankness  can  be  no  objection  in  such  a  case»  A  sum  of 
money  given  under  such  circumstances  cannot  be  com- 
pared to  an  ordinary  modus.  This  is  a  case  between  patron 
and  rector;  and  the  question  is,  whether  a  reasonable  mo- 
tive could  exist  for  such  an  arrangement.  The  hostile 
incursions  which  were  made  in  this  part  of  the  country, 
and  the  great  destruction  of  property  which  took  place 
from  time  to  time,  rendered  it  desirable  that  the  clergy- 
man should  have  a  certain  income  adequate  to  his  main- 
tenance ;  and  it  is  fair  to  presume  that  the  lord  of  the 
manor,  in  maldng  this  payment,  might  be  guided  by 
motives  beneficial  to  the  Church;  motives,  which  the  own- 
ership of  a  large  prqperty  in  the  neighbourhood,  and  of 
hia  being  patron  of  the  church,  would  give  him.  The 
arrangement,  therefore,  is  by  no  means  such  aa  may  not 
be  contemplated  very  reasonably  to  have  been  made ;  and 
there  will  be  found  circumstances  connected  with  the 
relation  in  which  the  parties  stood  and  the  locality,  which 
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1840.        vill  draw  into  the  case  many  considerations  wliich  do  not 
^^^^^     belong  to  the  ordinary  case  of  a  modus. 

9'  Then^  can  the  defendant's  case  be  supported  in  point 

Waterford.  of  law  ?  The  title  which  we  allege^  is  a  title  to  the  tithes 
of  the  manor.  In  a  modus  decimandi,  the  modus  is  the 
tithe;  as  much  so  as  when  the  tithe  is  taken  in.  kind. 
But  this  payment  of  £40  is  not  the  tithe^  but  the  oon- 
deration  or  purchase-money  for  the  tithe.  The  rector  is 
not  the  owner  of  the  tithe.  He  became,  by  a  contract 
entered  into  at  a  time  when  such  contracts  had  validity, 
entitled  to  the  annual  payment,  and  ceased  to  be  owner 
of  any  portion  of  the  tithes ;  and  of  that  tithe  the  lord  of 
the  manor  is  owner.  It  is  immaterial,  therefore,  by  what 
name  this  payment  is  called. 

There  are  various  authorities  to  shew  that  the  lord  of 
the  manor  may  prescribe,  in  consideration  of  an  annual 
payment  to  the  rector,  to  take  the  tithes,  or  the  tenths : 
Pigot  y .  Heron  (a) .  In  that  case  the  word  used  is  ''  tenths,'' 
which  means  the  same  thing  as,  when  paid  to  ecclesiastical 
persons,  is  called  ''  tithes.''  There  is  no  other  distinction 
between  the  two  expressions.  [Alderson,  B. — I  think 
Piffot  V.  Heron  only  amounts  to  this,  that  there  may  be  a 
modus  decimandi  in  respect  of  a  manor.]  It  is  submitted 
that  that  case  goes  much  further.  There  is  nothing  in  law 
to  prevent  the  lord  of  a  manor  being  a  portionist  of  tithes. 
Before  the  disabling  statutes,  the  rector  might  have  parted 
effectually  with  any  portion  of  the  rights  of  the  church  of 
which  he  was  rector.  Suppose  an  ancient  instrument 
brought  to  light,  executed  between  the  rector  and  the  lord 
of  the  manor,  whereby,  for  a  valuable  consideration  paid 
by  the  lord  to  the  rector,  it  was  agreed  that  the  lord 
should  hold  the  manor,  either  exempt  from  tithes,  or  that 
he  should  become  the  owner  of  the  tithes,  or  that  he 
should  take  all  the  profits  of  the  manor  in  as  free  and 

(a)  Cro.  Eliz.  599;  Moore,  483;  1  E.  &  Y.  135. 
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absolate  a  manner  as  if  there  never  had  been  an;^  demand 
of  tithes  relating  to  the  manor^  would  there  be  anything 
to  prevent  that  being  a  valid  transaction?  Bnt  the  case 
of  Piffot  V.  Sympson  (a)  is  a  strong  authority  on  this  point. 
There  it  was  expressly  held  by  the  Court,  that  the  lord 
might  prescribe  to  pay  a  sum  in  discharge  of  all  the 
tithes  within  the  manor ;  and  it  is  added,  "  that  when  the 
lord  gave  the  tenancies  to  hold  of  him,  and  always  after- 
wards used  to  have  the  tithes  of  those  lands  and  tenements, 
it  is  a  very  reasonable  prescription :  for  now  he  has  no  more 
than  what  he  had  before ;  for  he  had  them  before  by  retainer 
and  now  he  takes  the  tithes  themselves.'^  That  is  the  pro- 
position now  contended  for.  The  cases  which  have  been 
cited  are  recognised  in  the  Bishop  of  Winchester's  case  {b), 
in  which  the  same  point  was  in  effect  decided.  Again,  in 
Dykes  v.  Thompson  (c),  the  Court  decreed  that  the  plaintiff 
as  lord  and  owner  of  the  manor  of  Warthole,  and  of  the 
demesne  lands  thereto  belong^g,  and  his  heirs,  paying  the 
prescription  rent  of  £6  yearly  to  the  rector  of  Plumbland, 
as  formerly  had  been  done  and  accustomed,  was  in  respect 
thereof  entitled  to  have,  take,  and  receive  all  the  tithes. 
within  the  said  manor  and  demesne  lands  to  his  own  use. 

Considering,  then,  that  a  presumption  may  be  made  of 
the  legal  origin  of  the  transaction  between  the  rector  and 
patron,  it  is  submitted,  that  the  defendant's  title  is  such 
as  is  capable  of  being  confirmed  by  judicial  decision,  and 
acquiescence,  and  long  possession;  and  consequently  that 
the  defendant  is  entitled  to  all  those  presumptions  which 
the  Court  makes  in  favour  of  other  titles  so  founded* 
Scott  V.  Airey  {d)  shews  the  difference  founded  on  mere 
non-payment  of  tithes,  and  a  claim  supported  by  evidence 
of  actual  enjoyment  of  pernancy  of  tithes.    The  latter 
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(a)  Cro.  Eliz.  763 ;  1 E.  &  Y.  1 48. 
(6)  2  Rep.  45;  Hob.  42. 
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tide  not  being  unlawful,  long  possession  is  eyidenoe  of  it. 
Scott  Y.  Airey  is  supported  by  the  succeeding  case  of  Strutt 
▼•  Baker  (a)  and  Bacon  v.  fViUiama  (b\  and  the  obseryations 
othordBedesdale  and  IxxrdEldon  in  Norbury  y. Meade {c), 
[Alderson,B. — Jji  Scott  r.  Airey  ^e  daim  was  for  a  portion 
of  tithes.  Now,  as  I  understand  it,  a  portion  of  tithes  is 
where  the  right  to  the  tithes  of  a  particular  part  of  the  land 
does  not  belong  to  the  Church,  but  to  some  other  penon. 
But  here  jou  pay  tithes,  or  a  sum  in  lieu  of  tithes,  to  the 
rector.]  We  contend  that  it  was  a  purchase  of  the  tithes 
at  a  time  when  the  purchase  was  validj  but  instead  of 
paying  the  money  down,  an  annuity  is  provided  as  a  per- 
manent subsistence  for  the  rector.  {Aldereon,  B.— The 
portion  of  tithes  is  never  purchased  from  the  Church  or  the 
rector.]  It  is  submitted  that  such  a  purchase  might  on- 
ginally  have  been  made.  Suppose  in  the  case  put  hy  Mr. 
Justice  WiUea  in  Musgrave  v.  Cave  {d),  that  the  bishop 
being  lord  of  a  manor,  and  having  immemorially  granted 
away  the  lands  of  the  manor,  reserving  to  himself  the 
tithes,  afterwards  granted  away  the  manor,  reserving  a  rent 
of  d£40,  the  tithes  being  appurtenant  to  the  manor  wonid 
pass  by  the  grant,  while  the  rent  remained  in  the  bishop. 
Such  being  the  origin  of  the  defendant's  title  we  con- 
tend that  it  is  confirmed  by  the  judicial  decision  in  '' Jen- 
kins V.  Blake,''  and  acquiescence  ever  since.  The  decree 
in  that  case  was  pronounced  on  argument,  and  upon  a 
judicial  decision  of  the  Court.  If  that  decree  is  explained 
away,  it  is  impossible  to  see  how  any  decree  can  main- 
tain its  authority.  It  is  dated  in  1688.  There  is  no 
suggestion  of  collusion;  but,  on  the  contrary,  it  is  made 
in  a  hostile  suit.  Ever  since  that  decree  there  has  been 
an  uninterrupted  enjoyment  of  the  tithes  by  the  lord  of 
the  manor,  until  the  institution  of  this  suit.    During  the 


(a)  2ye8.,  jim.,625;  2£.ft  Y.421. 
(6)  3  Rum.  525;  3  E.  &  Y.  1105. 
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space  of  a  centuiy  and  a  half^  the  tithe  has  remained  un- 
distnrbed,  and  sales  have  taken  place  on  the  faith  of  it. 
The  title  of  the  Askews  is  derived  from  this  source.  It  is 
remarkable  that  in  the  deed  of  conveyance  to  the  Askews 
there  is  a  danse  of  indemnity  to  the  purchaser^  not  against 
the  acts  of  the  rector,  but  against  those  of  the  vendor  and 
his  ancestors,  and  those  claiming  under  him.  That  refers 
therefore  only  to  the  £40  payment,  and  not  to  the  tithes. 
Under  the  circumstances  of  this  case,  it  is  submitted 
that  the  most  the  Court  will  do  for  the  plaintiff  is  to  allow 
him  to  proceed  at  law.  The  present  defence  is  that  of  a 
customary  payment  in  the  nature  of  a  modus  with  the  ad- 
ditional circumstance  of  the  party  paying  the  money  hav- 
ing the  pernancy  of  the  tithes,  and  dealing  with  them 
as  a  lay  fee.  In  such  cases  the  authorities  go  this  length, 
that  in  none  of  them  has  an  account  of  tithes  been  de- 
creed, and  in  very  few  of  them  has  a  trial  been  directed; 
and  length  of  time  operates  favourably  upon  this  mode 
of  defence.  In  the  case  of  an  ordinary  modus,  the 
Court  in  judging  of  the  propriety  of  directing  an 
issue,  is  guided  by  considerations  as  to  the  length  of  time, 
during  which  the  alleged  modus  has  subsisted :  Chapman 
V.  Smiih  (a),  Jee  v.  Hockley  (A),  Bree  v.  Beck  (c),  Dent  v. 
Bob  {d).  So  here  it  will  take  into  consideration  the  length 
of  time  for  which  the  tithes  have  been  taken.  In  Bemey 
V.  Harvey  (e).  Lord  Eldon,  in  distinguishing  a  case  of  this 
nature  from  a  mere  defence  de  non  decimando,  observed 
that  pernancy  alone  for  a  great  length  of  time,  without 
even  the  production  of  any  deed  or  the  evidence  of  any 
deed  having  existed,  was  sufficient  to  shew  that  such 
a  claim  had  a  good  origin ;  for  instance,  either  that  the 
portion  may  have  belonged  to  a  monastery  ipid  been 
granted  out  into  lay  hands,  or  may  have  belonged  to 
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(«)  2  Vet.,  sen.  506;  2  E.  &  Y.  (e)  1  Younge,  211. 

141.  (rf)  Ante,  Vol.  1,  p.  1. 

(6)  4  Price,  87 ;  3  E.  &  Y.  816.  (e)  17  Yes.  119;  2  E.  &  Y.  585. 
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the  bishop,  and  thence  been  granted  into  lay  hands.  Lord 
Eldon,  speaking  of  Scott  v.  Airey,  said  that  '^the  Court 
there  took  the  distinction,  that  if  in  the  case  of  a  lay  im- 
propriator it  appeared  that  the  defendant  had  lands  which 
never  paid  tithes,  and  had  made  them  the  subject  of 
lease  and  conveyance  under  colour  of  title,  coupling  the 
fact  of  retainer  and  the  colour  of  title,  they  considered 
that  a  sufficient  ground  for  sending  the  case  to  law ;  but  if 
no  more  was  alleged  than  a  mere  case  of  retainer  and  pre- 
scription in  non  decimando,  they  would  not  send  that  to 
law.''  The  case  of  Hughes  v.  Davie$  (a)  proceeds  upon  the 
same  principle,  and  in  that  case  the  Court  left  the  plaintiff 
to  pursue  his  remedy  at  law.  In  Bacon  v.  Williams,  Lord 
Lyndkurst  evidently  thought  that  these  were  questions 
which  ought  to  be  decided  at  law. 

Lastly,  supposing  the  main  ground  of  defence  fails,  the 
plaintiff  is  barred  by  the  fines  of  2  Geo.  3  and  11  Geo.  3. 
The  fine  would  take  effect  against  the  rector  at  the  time 
when  it  was  levied,  subject  to  the  rector's  right  of  re-entiy 
within  five  years;  and  if  he  omitted  to  enter  or  to  take 
any  effectual  proceedings  against  the  fine  before  the  expi- 
ration of  the  five  years,  he  would  personally  be  barred. 
And  although  upon  the  new  incumbency  the  successor 
would  not  be  barred  by  the  laches  of  his  predecessor,  the 
fine  would  have  the  same  effect  as  to  him,  if  he  suffered 
the  time  to  elapse :  Preston.  Conv.  Vol.  1,  p.  235 ;  Plowd, 
Rep,  p.  538.  And  this  doctrine  is  admitted  by  the  learned 
Judges  in  Runcorn  v.  Doe  {b). 

Mr.  Girdlestone  for  the  defendant  Askew. — The  case  of 
this  defendant  is,  if  possible,  stronger  than  that  of  the 
Marquess  of  Waterford,  as  his  title  is  derived  from  a  pnr- 
pliaaer  for  a  valuable  consideration  of  lands  expressly  con- 
tracted to  be  sold  tithe-free.  The  claim  he  makes  is  to  hold 
an  estate  called  Pallingsbum,  which  was  purchased  under  the 


(a)  5  Sim,  331, 


(6)  5  6am.  &  Ores.  096. 
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deeds  of  1760and  1768,  discharged  altogether  from  the  pay-        1840. 
ment  of  any  tithes  to  the  rector;  and,  in  fact,  discharged       kmioht 
altogether  from  the  payment  of  tithes  to  anybody,  as  the   uarqums  op 
tithes  were  purchased  under  those  deeds,  and  the  whole  of  the    Watbrfohd. 
property  so  purchased  is  in  the  manor  of  Ford.  We  claim  to 
be  the  owners,  and  to  take  the  tithes  of  these  lands  under  a 
title  deriyed  fit)m  the  lord  of  the  manor  of  Ford,  whose 
title,  we  say,  is  derived  through  an  ancient  grant  from  the 
rector,  not  produced  or  proved  in  evidence,  but  to  be  pre- 
sumed from  long  enjoyment  and  the  mode  of  dealing  with 
the  tithes ;  and  that  grant  made  in  consideration  of  a  pay- 
ment by  the  lord  of  the  manor  to  the  rector,  of  an  annual 
sum  of  £40. 

Grenerally  speaking,  it  may  be  considered  as  a  matter  of 
admitted  and  recognised  law,  that  a  layman  cannot  pre- 
scribe for  tithes  unless  he  bases  his  title  upon  some  grant 
frx>m  a  spiritual  person,  subsequent  to  legal  memory ;  but 
it  is  equaUy  clear  that  antecedently  to  legal  memory  (or 
rather  to  the  disabling  statutes)  there  was  no  restriction  on 
a  parson  or  rector  from  alienating  the  tithes,  but  that  at 
common  law  he  might  convey  the  tithes  either  to  the 
owner  of  the  land,  or  in  any  other  way  he  pleased :  Slade 
y.  Drake  {a).  It  is  submitted  that  in  this  case  the  lord 
has  acquired  such  a  title  to  the  tithes;  and  that  the 
principle  contended  for  holds  equally,  whether  the  right  of 
the  lord  is  such  as  would  simply  discharge  the  tithes  as 
against  the  rector,  or  whether  it  would  give  him  the  right 
to  hold  them  as  a  several  inheritance,  distinct  from  his  in- 
terest in  the  land,  in  which  case  there  would  be  no  merger 
arising  frt>m  unity  of  possession ;  a  consequence  which  your 
lordship  seemed  to  anticipate.  Shenpoody.Winchcombe{b\ 
PhtO^  v.  Prytherick  (c),  Piffot  v.  Sympson  (rf).  In  the  lat- 
ter  cases  the  principle  is  distinctly  recognised,  that  the  cir- 

(•)  Hob.  297,  "Now  temporal  (c)  1  Gwill.  1125;  3  E.  &  Y» 

penong  "  &c.    1  E.  &  Y.  316.  1273. 

(b)  GwiU.  164 ;  1  E.  &  Y.  106.  (d)  Supra,  p.  299. 
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Knioht       hands  of  the  lord^  as  against  the  rector,  does  not  operate 

"'  so  as  to  create  a  merger  of  the  tithes  in  the  land,  but  that 

Marquess  of  '^ 

WATwroRo.    the  lord  may  retain  them  as  long  as  he  chooses  to  retain 

them  in  his  own  hands,  or  grant  them  ont  to  others.  So 
that  he  may  even  sue  for  the  tithes  in  the  Spiritual  Court. 
As  to  the  effect  given  by  the  Court  to  the  circumstance 
of  non-payment  of  tithes  for  a  long  lapse  of  timcj  the  ob- 
servations in  Atkim  v.  Lord  WiUoughby  de  Brooke  (a),  and 
WymUatt  v.  Idndow  {b),  are  very  important.  In  the  latter 
case  the  Lord  Chancellor  speaking  of  a  composition  real 
says,  ''Where  the  occupier  has  long  retained  that  whidi 
by  law  he  ought  not  to  retain,  and  yields  to  the  parson  that 
which  by  law  he  is  not  bound  to  yield,  this  mutuality  of 
loss  and  gain,  acquiesced  in  for  a  great  length  of  time,  ib 
strong  corroborative  evidence  of  such  an  agreement  having 
been  executed  by  the  necessary  parties/'  Now  in  this 
case  there  is  not  only  a  total  absence  of  evidence  of  pay- 
ment of  tithes  in  kind,  but  a  clear  proof  to  the  contrary, 
except  with  respect  to  Easter  dues ;  there  being  actual 
receipts  for  the  £40  payment  by  successive  rectors  finom 
1690  to  1822.  At  all  events  the  plaintiff's  claim  is  barred 
by  the  fines,  and  they  need  not  be  pleaded :  Dames  v. 
Lowndes  (c). 

Mr.  Soteler,  Mr.  Simpkinsonj  and  Mr.  Lowndes,  for  the 
plaintiff. — ^Before  entering  into  the  main  facts  of  the  case, 
there  are  some  preliminary  objections  to  be  made  to  the 
pleadings  in  this  suit.  In  the  cases  which  have  been  cited 
the  defence  has  uniformly  been  that  the  lord  of  the  manor, 
and  all  those  who  had  his  estate  in  the  manor,  have  taken 
the  tithes ;  here  it  is  alleged  that  the  lord  of  the  manor  for 
time  being,  or  his  assigns,  have  taken  the  tithes.    The 


(a)  2  Anstr.  397 ;  2  E.  &  Y.  406.  (b)  3  Jurist,  51. 

(c)  1  New  Ca.  597. 
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defendant's  case  rests  on  the  power  to  assign  the  tithes 
from  hand  to  hand  ad  libitum,  so  that  the  lord  of  the 
manor  should  no  longer  hold  them.  This  is  a  variance 
from  former  cases,  which  is  not  merely  of  form  but  of  sub- 
stance,  and  will  not  be  allowed  to  prevail.  The  oases 
seem  to  have  established  this,  that  the  lord  of  the  manor 
may  prescribe  to  pay  an  annual  sum  to  the  rector  of  the 
parish  in  satisfaction  of  the  tithes  of  the  manor,  and  he 
and  all  those  who  have  his  estate  in  the  manor  are  entitled 
to  receive  the  tenth  garb  or  the  tithes  of  the  manor.  The 
cases  certainly  seem  to  establish  that,  whether  it  is  the 
tenth  garb  considered  as  not  having  a  spiritual  existence,  or 
whether  it  is  the  tithe  being  a  spiritual  thing — ^in  either 
case  it  is  something  that  may  exist  in  the  hands  of  the  lord. 

But  although  the  cases  seem  to  go  this  length;  yet  as  it 
is  inconsistent  with  the  principles  of  law  that  the  owner- 
ship of  a  temporal  profit  issuing  and  arising  out  of  land, 
and  of  the  land  itself  should  belong  to  the  same  person, 
this  anomaly  is  a  strong  ground  for  arguing  that  the  tithes 
in  such  a  case  exist  separately  as  a  spiritual,  and  not  as  a 
temporal,  profit  out  of  the  lands.  And  this  was  clearly 
the  opinion  of  Lord  Coke  (a)  and  of  the  Judges  in  Pigot 
V.  Synqtsan{b),  in  which  the  explanation  of  the  Court's 
opinion  in  Pigot  v.  Heron,  is  agreeable  to  Lord  Coke's 
report.  It  is  clearly  recognized  in  Pigot  v.  Sympson,  that 
the  remedy  for  the  lord  might  be  in  the  spiritual  C!ourt ; 
and  from  Lord's  Cokeys  report  it  may  be  inferred  that  he 
thought  it  could  only  be  had  in  that  Court.  These  cases 
nndonbtedly  proceed  on  the  ground  that  originally,  when 
tbe  contract  was  made,  all  the  lands  were  in  the  lord's 
hands;  but  still  the  contract  was,  that  he  should  have  the 
tithes  of  the  land  as  a  profit  to  take  out  of  them,  and  not 
as  a  dischai^.  But  it  is  an  argument  to  be  drawn  from 
the  very  allowance  of  that  state  of  things  that  the  tithes 
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(a)  Biik^  tf  WmehuUr*$  tate,  st^a,  p.  299.      (6)  Stipra,  p.  299. 
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remoiued  spiritual.  If  they  did  not  remain  so^  how  cotdd 
they  be  recovered  in  the  spiritual  Court  ?  If  it  had  been 
a  mere  agreement  to  receive  money  in  lieu  of  titbesj  it 
could  only  have  been  the  subject  of  an  action  in  the  tem- 
poral Court.  In  addition  to  those  which  have  been  already 
cited,  there  are  other  strong  authorities  supporting  this 
view  of  the  case:  Winchcombe's  case  (a),  Degge,  Ed,  1681, 
p.  813 ;  Dykes  v.  Thompson  (A);  PhUUps  v.  Prytherick  {c). 

Then,  supposing  the  tithes  are  spiritual,  and  the  lord 
parts  with  them,  the  consequence  must  be  that  they  exist 
in  his  assignee  as  tithes  in  gross.  But  is  not  that  a  fiital 
objection  to  the  whole  claim  ?  It  is  admitted  on  all  hands, 
that  where  tithes  are  of  a  spiritual  character,  a  layman 
cfmnot  prescribe  in  gross.  Yet  here  the  prescription  set 
up  is  a  claim  to  hold  tithes  in  gross  in  the  hands  of  a  lay- 
man, long  antecedently  to  the  statute  of  Henry  8,  the  first 
statute  enabling  laymen  to  hold  tithes.  Now  Pigot  v.  Heron 
and  that  class  of  cases  {d)  depend  on  this  reasoning,  that  it 


(a)  Supra,  p.  303. 

(b)  Supra,  p.  299. 

(c)  Supra,  p.  303.      ' 

(d)  The  following  manuscriptcasea 
were  cited  in  argument : — Richard- 
son V.  Fallowfield,  B.  R.,  M.  T. 
15  Car.  2.  MS.  note  of  Mr.  Willes. 
A  prescription  to  have  tithes  out  of 
land,  in  consideration  of  an  annual 
payment  to  the  parson,  is  not  good, 
unless  he  shews  that  the  land  hors  de 
que  le  dume  arises  is  holden  of  him. 

S.C  — fFar«r*  Reports,  temp. 
Car.  2,  fo.  76f  (Lin.  Inn  Libra- 
ry.) A.  seised  of  a  tenement 
says,  that  he  and  all  those  whose 
estate  he  hath  in  the  same  tene- 
ment have  used,  time  whereof  &c., 
to  pay  to  the  parson  3«.  annu- 
idly  for  one-fourth  of  the  tithes  of 
an  acre  of  which  a  stranger  was 
0ei)wl  in  the  same  parish;  and  that 


in  consideration  of  this  payment  he 
and  all  those  &c.,  have  used  to  have 
&c,  one-fourth  of  the  cocks  of  hay 
on  the  said  piece  of  land: — HM^ 
that  this  prescription  is  not  good, 
because  it  does  not  appecu'  that 
there  is  any  tenure  between  the  te- 
nant of  the  acre  of  land  and  him 
who  made  the  prescription;  but  if 
the  lord  of  the  manor  had  made 
such  prescription,  it  would  have 
been  good. 

WUHtuim  V.  EiekardsoHt  B.  R. 
Trin.T.  16  Car,  2;  Ward's  Re- 
ports, fo.  133 ;  S.  C.  1  Reb.  684  ;  1 
Sid.258;l£.&Y.441.  One,acu^ 
tomary  tenant  of  the  manor  of  Mor- 
landy  alleged  a  custom  in  the  manor, 
of  which  manor  the  Dean  and  Chap- 
ter of  Carlisle  are  seised,  and  also 
the  proprietors  of  the  rectory,  that 
each  customary  tenant  of  the  same 
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is  the  same  thing  whether  the  lord  of  the  manor  has  the 
tithes  by  retainer  or  by  pernancy:  but  it  is  admitted  in 
those  cases^  that  the  case  of  the  lord  of  the  manor  being 
entitled  to  tithes  in  pernancy,  is  an  exception  to  the 
general  mie  of  law;  for  that  it  is  on  the  principle  that  a 
layman  is  not  so  entitled,  that  he  is  not  allowed  to  pre- 
scribe tfi  non  decimando.  But  if  he  is  not  allowed  to  pre- 
scribe m  non  decimando,  would  it  not  be  inconsistent  for 
him  to  prescribe,  so  as  to  entitle  himself  to  tithes  in  gross  ? 
And  here  the  effect  of  such  prescription  may  be,  that  the 
recompense  may  be  paid  to  the  clergyman,  by  a  party 
who  has  no  connexion  with  the  land,  and  no  connexion 
with  the  person  claiming  the  tithes  in  pernancy. 

Other  anomalies  will  arise  firom  holding  these  tithes  to 
be  capable  of  assignment.  First,  would  not  the  rector  be 
in  a  worse  situation,  than  under  the  prescription  set  up  in 
Pigot  V.  Heron  ?  Admitting  that  the  lord  parts  with  his 
lands  or  his  services ;  yet  if  he  retains  the  tithes,  the  j£40 
may  be  raised  by  execution  in  some  shape  or  other :  but 
if  he  parts  with  the  tithes,  the  rector's  security  is  gone ; 
he  cannot  sue  the  assignees.      If  the  contrary  be  sup* 
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tenement  of  which  he  is  now  seised, 
bath  used,  time  &c.,  to  pay  13^., 
and  4dL  for  his  rent,  and  the  fourth 
part  of  the  tithes  of  hay  growing  on 
the  close  of  another  man  in  the 
manor,  and  ratiane  mde  they  took 
the  fourth  crop  according  to  the  pre- 
scription, and  it  was  held  a  prohibi- 
tion would  not  lie ;  for  he  who  will 
prescribe  for  discharge  of  tithes,  or 
to  have  tithes,  must  shew  a  satis- 
laction  to  the  parson;  and  for  tins, 
if  a  man  prescribe  to  pay  lOt.  to 
J.  S.  and  ratione  inde  to  be  dis- 
charged of  tithes,  it  is  nothing 
worth;  and  therefore  here  this  pre- 
scription to  pay  13#.  and  4i/.,  as 
well  for  rent  as  for  tithes,  cannot 


discharge  the  tithes;  for  if  this  rec- 
tory should  be  disappropriated,  it 
is  uncertain  what  the  parson  shall 
have.  Also  this  prescription  here 
in  pernancy  is  not  good;  but  they 
agree  that  if  the  lord  of  a  manor 
will  allege  a  prescription  that  he  had 
paid  such  a  sum  to  the  parson  in 
discharge  of  the  tithes  of  the  land 
in  the  manor,  and  that  rtUione  inde 
he  had  taken  the  tithe,  this  might 
be  good  enough ;  but  he  could  not 
by  any  prescription  discharge  the 
tenants  from  tithes,  quocid  the  par- 
son without  some  satisfaction  for 
it,  and  he  cannot  allege  such  pre- 
scription as  to  another  manor. 
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1840.        posedj  it  should  have  been  pleaded.    Again,  the  defend* 
Kmioht       <^^  aUeges  that  the  manor  of  Ford  comprehends  the 
Mar  UBS8  0P   ^o^^^^P*  ^^  Heatherslaw,  Crookham,  and  Eimereton; 
Watervord.    bnt  the  plaintiff's  evidence  is,  that  when  the  prescrip- 
tion is  alleged  to  have  begun,  those  were  distinct  manors. 
If,  then,  the  prescription  be  allowed,  this  extraordinary 
result  will  take  place,  that  the  payment  by  the  lord 
of  Ford,  will  operate  as  a  discharge,  not  merely  of  the 
tenants  of  the  manor  of  Ford,  but  of  those  of  Heathers- 
law,  &c. 

With  respect  to  the  general  merits  of  this  suit,  there  are 
two  points  on  which  the  plaintiff  mainly  rests  his  case. 
First,  he  produces  ancient  documents  bearing  upon  various 
parts  of  the  case,  which  are  quite  inconsistent  with  such  a 
usage  and  such  a  state  of  things  as  this  prescriptioii  mxp* 
poses — documents  which  are  open  to  no  suspicion  what- 
ever. Secondly,  he  gives  a  complete  and  satisfiBustory  ex- 
planation of  those  proceedings  in  the  time  of  Car.  2  and 
Jac.  2,  which  are  given  in  evidence  and  relied  upon  oa 
the  other  side;  and  he  shews  throughout  the  whole  of 
the  period  of  what  is  called  the  acquiescence  in  this  pay- 
ment, such  a  series  of  oppressions  and  ill  practices  on  the 
part  of  the  lordis  of  the  manor  of  Ford,  that  it  will  be  quite 
impossible  for  the  Court  to  establish  this  prescription.  In 
short,  we  contend  that  the  £40  has  never  been  honestly 
paid;  and  that  during  two  incumbencies,  those  of  Pringle 
and  Scott,  it  was  not  paid  at  all. 

First,  as  to  the  effect  of  the  ancient  documents.  Of  the 
several  mandates  and  taxations  which  have  been  put  in,  all 
afford  strong  evidence,  and  those  in  which  Ford  appears 
not  to  be  taxed  at  aU  afford  conclusive  evidence,  against 
the  <£40  payment.  The  benefice  of  Ford  was  not  taxed, 
because  it  appears  the  country  was  wasted  by  the  Scotch. 
But  if  the  £40  was  regularly  provided  by  the  lord  for  the 
support  of  the  rector,  why  was  it  not  taxed  ?  It  is  stated 
on  the  other  side^  that  the  lord  had  other  possessions,  and 
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was  quite  capable  of  paying  this  sum.    The  omission,        1840. 
Uierefore,  to  tax  this  sum,  if  it  were  really  paid,  is  unac-       Kmioht 
countable,  particularly  as  at  that  time  this  sum  was  very   n^^^ Jig,  of 
great.  Watssford. 

Again,  there  are  a  variety  of  documents  relating  to  the 
manor  of  Ford,  particularly  the  inqmriiio  post  mortem  of 
IsabeUa  Ford  and  that  of  William  Heron,  in  which  these 
parties  are  stated  respectiyely  to  be  lady  and  lord  of  the 
manor  oi  Ford,  and  to  be  owners  of  various  possessions 
within  that  and  other  manors,  and  to  be  the  owners  of 
the  advowson  of  Ford,  and  yet  nothing  whatever  about 
tithes  is  said  in  these  or  in  any  other  documents  down  to 
the  time  of  Hen.  8. 

Again,  the  plaintiff  produces  documents  to  shew,  that,  at 
the  time  of  the  commencement  of  legal  memory  Heathers- 
law  was  not  part  of  the  manor  of  Ford,  as  stated  in  the 
aehedule  to  the  defendant's  answer.  In  the  Testa  de 
NeviUe,  Heatherslaw  is  mentioned  with  Ford  and  other 
places,  but  in  the  writs  of  Edw.  2  and  Edw.  8  those  places 
are  expressly  called  manors.  That  Heatherslaw  was  a 
separate  manor  is  likewise  clear  from  the  before*mentioned 
inquisitions.  Now  this  prescriptive  payment  of  £40  is 
laid  in  the  answer  as  covering  the  tithes  of  all  the  lands 
within  what  is  called  the  manor  of  Ford ;  that  manor  being 
represented  as  comprising  the  townships  of  Ford,  Crook* 
ham,  Elimerston,  and  Heatherslaw.  But  if  the  plain- 
tiff's evidence  shews,  as  it  does,  that,  at  the  time  of  the 
commencement  of  legal  memory,  and  for  some  centuries 
afterwards,  the  manor  did  not  comprise  those  townships, 
but  that  th^  formed  distinct  manors,  then  it  follows,  both 
that  the  modus  is  laid  viciously,  and  that  the  evidence  in 
support  of  it  cannot  be  depended  on,  inasmuch  as  it  ap- 
plies equally  to  Heatherslaw  as  to  Ford.  It  is  possible 
that  when  the  four  manors  became  united  in  one  person, 
the  lord  might  call  his  tenants  in  the  other  manors  to  do 
suit  and  service  in  that  where  he  resided,  and  therefore  in 
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process  of  time  they  might  acquire  tlie  reputation  of  being 
one  manor.  But  that  is  not  enough  for  the  purpose  of  this 
prescription.  It  is  incumbent  on  the  defendant  to  shew 
that^  at  the  time  of  the  commencement  of  legal  memory, 
those  four  manors  or  townships  constituted  one  manor. 

The  plaintiff  having  thus  proved,  by  ancient  docu- 
ments, that  no  such  prescription  could  have  existed  for 
three  centuries  after  the  time  of  legal  memory,  inasts, 
secondly,  that  no  such  prescription  ever  did  prevail  dur- 
ing  the  time  in  which  the  defendant  alleges  it  to  have 
prevailed ;  and  more  especially,  that  no  prescription  ever 
prevailed  to  pay  any  definite  sum  of  £40 ;  that  being  the 
precise  payment  which  the  defendant  is  bound  to  esta- 
blish from  time  immemorial,  in  order  to  support  the  pre- 
scription. On  the  contrary,  the  plaintiff  contends,  that, 
although  some  payments  were  made  in  lieu  of  tithes,  they 
were  irregular,  unequal,  and  the  result  of  force  and  op- 
pression on  the  part  of  the  patrons. 

This  part  of  the  plaintiff's  case,  down  to  the  time  of 
Davidson,  depends  on  inferences  drawn  from  the  following 
transactions  in  the  times  of  the  successive  rectors  who 
preceded  Davidson: — 

1.  The  remarkable  conduct  of  Carr,  lord  of  the  manor 
of  Ford,  towards  Botherham ;  shewing  the  dependent  situ- 
ation of  the  latter. 

2.  The  release,  purporting  to  be  made  by  Carr  and 
Edminstone,  of  the  tithes  of  Etal,  to  Robert  Carr;  the 
will  of  Edminstone  referring  to  this  release,  and  bequeath- 
ing the  arrears  of  his  stipend  for  serving  the  cure;  which 
stipend  is  stated  in  the  will  to  be  £30  a-year  secured  by 
the  bond  of  Robert  Carr. 

8.  The  statement  in  the  ecclesiastical  survey  respect- 
ing the  sum  received  by  Pringle,  which  corresponds  with 
his  testimony  in  ''  Jenkins  v,  Blake,''  that  during  all  the 
time  of  his  remembrance  there  was  not  any  constant  cus- 
tom or  modus  decinuMdi  in  the  rectory. 
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4.     The  action  brought  by  Scott  against  Carr  on  the        1840. 
statute  for  the  tithes,  and  his  subsequent  release  to  Wil-       kkioht 
liam  Carr.  Francis  Blake,  and  the  tenants  of  the  lands  of   «,     *- 

Marquess  of 

Etal,  of  all  claims  and  demands,  coupled  with  the  evidence  Waterford. 
of  W.  Carr  in  the  suit  of  "  Jenkins  v.  Blake/^  shewing  that 
the  consideration  for  this  release  was  the  sum  of  £500 
for  arrears  of  tithes  to  the  close  of  Scotf  s  incumbency. 
Carr's  deposition  is  to  the  effect,  that,  after  a  struggle 
on  the  part  of  Scott  for  the  tithes,  an  agreement  was 
come  to  by  the  deponent  and  Blake  with  Scott,  in  1675, 
for  a  settlement  of  the  arrears ;  when  at  last  they  agreed 
to  pay  him  £500  for  the  arrears,  of  which  the  deponent 
contributed  for  Etal  and  Catford  Law,  166/.  ISs,  4d, ;  but 
that  during  the  treaties  on  this  subject,  Blake  never  men- 
tioned or  pretended  that  there  was  a  modus  of  £40  in  Ueu 
of  tithes. 

From  this  evidence  it  is  obvious  that  the  defendant  has 
no  right,  from  the  fact  of  the  payment  of  £40  to  David- 
son and  in  subsequent  times,  to  carry  the  inference  or 
presumption  of  such  payment  to  any  period  before  that  of 
Davidson.  Then  under  what  circumstances  was  the  pay- 
ment made  by  Davidson?  There  is  evidence  of  a  decla- 
ration by  Blake,  who  was  then  lord  of  the  manor,  that  if 
Davidson  insisted  on  tithes  in  kind,  he  would  take  a  bond 
of  resignation.  A  general  bond  of  resignation  is  then 
given;  and,  upon  Davidson's  claiming  the  tithes,  the  bond 
is  put  in  suit.  Then  follows  the  suit  of  "  Davidson  v. 
Blake,''  for  an  account  of  the  tithes,  and  for  an  injunction 
to  restrain  the  action  on  the  bond.  That  suit  was  com- 
promised. An  agreement  was  entered  into  between  Da- 
vidson and  Blake  in  the  course  of  the  cause,  which  is  lost, 
but  a  bond  was  given  for  its  performance  by  Davidson,  in 
the  penalty  of  £2000;  and  it  also  appears,  from  Blake's 
answer  in  the  subsequent  suit,  that  the  terms  of  that 
agreement  were,  that  Davidson  was  to  take  the  arrears 
of  tithes,  and  to  receive  £40  a-year  in  future,  and  to  make 
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1840.   .     common  cause  against  Jenkins^  who  stood  in  the  sitnation 
Knight       of  Davidson^s  lessee  under  the  circumstances  next  men- 

Watbrpord.  Pending  the  suit  of  ''  Davidson  r.  Blake/'  Davidwn 
granted  a  lease  of  part  of  the  tithes  to  Jenkins;  but,  on 
the  compromise  of  that  suit^  he  assigned  his  rights  under 
that  lease  to  Blake^  with  power  to  sue  Jenkins  in  his  name. 
Jenkins  then^  as  might  be  expected,  having  failed  in  hia 
demand  for  tithes  against  Blake,  filed  his  bill  against  Blake 
and  Davidson ;  and,  on  the  other  hand,  Blake,  in  the  same 
term,  filed  his  bill  in  the  name  of  Davidson  against  Jen- 
kins. By  these  proceedings  Davidson  was  placed  in  a  veiy 
remarkable  situation.  He  could  not  consdentioasly  say, 
that  he  was  not  entitled  to  tithes  in  kind ;  therefore,  hj 
his  answer  in  ''  Jenkins  t;.  Blake,''  he  alleges  that  he  does 
not  believe  that  there  was  such  a  custom  or  modus  as  pie- 
tended  in  the  bill,  in  lieu  of  tithes,  but  that  the  lords  of 
the  manor  of  Ford  were  liable  to  pay  tithes  in  kind  to  the 
parson;  although  he,  the  defendant,  agreed  with  the  pa- 
tron for  £40  per  annum  for  all  tithes  within  the  manori 
which  he,  the  defendant,  would  not  have  done  if  the 
plaintiff  had  paid  him  rent  according  to  the  lease.  On 
the  other  hand,  in  the  bill  filed  in  his  name  by  Blake,  he 
admits  the  right  to  tithes  claimed  by  the  lord. 

This,  then,  is  the  real  origin  of  the  defendant's  daim; 
but  the  Court  will  not  allow  a  claim  to  be  established  on 
so  unjust  a  foundation.  Here  is  a  clergyman  who  ^ves  a 
general  resignation  bond — ^who  files  his  bill  to  enforce  pay- 
ment of  tithes  in  kind — ^who  abandons  that  claim,  and  exe- 
cutes a  bond  to  his  patron  in  a  penalty  of  d62000,  to  per- 
form the  conditions  of  the  agreement  by  which  that  chiim 
is  abandoned — who,  while  this  bond  and  the  resignation 
bond  are  hanging  over  his  head,  assigns  over  to  his  patron 
the  benefit  of  a  lease  which  he  has  made  of  the  tithes,  with 
power  to  sue  the  lessee — and  who  states  on  oath,  in  his  an- 
swer, his  belief  that  the  rector  is  intitled  to  tithes  in  kind, 
while,  in  a  bill  filed  contemporaneously  with  this  answer, 
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he  is  made  to  state  bis  oonyiotion^  that  he  is  not  entitled  to        1840. 
tithes,  but  only  to  £40  a-year.    Can  there  be  a  stronger      kniobt 
argnment  for  the  propriety  of  the  decision  in  The  Bishop  of  ^^^    ^^^ 
London  v.  Fytehe,  than  such  a  case  as  this  ?  WATESFORa 

But  it  is  said,  on  the  other  side,  that  ''Jenkins  y, 
Blake''  was  a  suit  in  which  the  modus  was  put  in  issue, 
that  it  was  proved,  and  the  bill  dismissed.  It  is  impossi- 
ble, however,  looking  at  the  whole  proceedings,  to  say 
that  that  was  the  ground  of  dismissal  The  defendants,  in 
their  answer  to  Jenkins's  bill,  bring  forward  the  point  ex- 
pressly, that  he  took  the  lease  from  Davidson  pending  a 
contract  between  Davidson  and  Blake.  They  state  ex- 
pressly, that  Davidson  gave  Jenkins  to  understand  he  was 
to  struggle  through  it  as  well  as  he  could.  What  is  this 
but  maintenance,  for  which  a  court  of  equity  would  dismiss 
the  bill  ?  Besides,  the  plaintiff  himself  had  not  complied 
with  the  terms  of  the  lease.  It  was  likewise  impossible 
that  justice  could  be  done  in  two  such  inconsistent  suits. 
If  it  be  allied  against  this  view  of  the  case,  that  the  bill 
was  dismissed  without  costs,  the  answer  is,  that  there  was 
a  material  defect  of  parties  in  the  absence  of  the  co-tenant 
in  common  of  the  manor,  which,  together  with  the  other 
circumstances  of  the  case,  leads  to  the  conclusion  that 
the  bill  was  not  dismissed  on  the  merits. 

It  is  remarkable,  that  the  witnesses  in  this  suit,  who 
speak  to  the  £40  payment,  with  very  few  exceptions,  state 
it  to  have  been  made  for  tithes,  within  the  "  parish." 
And  there  is  nothing  in  the  whole  suit,  which  does  not  fall 
in  with  the  idea  that  the  claim  of  the  knrd  originated  in  a 
lease  of  the  whole  rectory.  It  is  a  striking  circumstance 
that  the  lands  and  tithes  of  Catford  Law,  which  is  within 
the  manor  of  Ford,  were  conveyed  for  a  valuable  con- 
fldderation  to  the  father  of  Carr  of  Etal.  Is  it  credible, 
then,  that  Carr  of  Etal,  unless  he  had  been  thoroughly 
convinced  that  the  rector  was  entitled  to  tithes  in  kind, 
and  that  there  was  no  prescription  for  Catford  Law,  would 
give  up  his  claim  to  those  tithes  ? 
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1840.  To  proceed  to  the  events  which  have  occurred  in  more  mo^ 

Knight       ^^^^  times.   The  rectors  who  succeeded  Davidson  certainly* 

*'  appear  to  have  received  a  fixed  payment  from  the  lord  in 

Watebford.   lieu  of  tithes.     But  the  principal  evidence  on  this  point  is 

derived  fironi  a  series  of  receipts^  which  vary  from  each 

other  in  every  possible  way.     Some  are  in  the  shape  of 

deeds  rather  than  receipts;  and  many  of  them  vary  in  their 

statements  as  to  the  nature,  and  even  as  to  the  times,  of 

the  payment.    It  is  remarkable,  that  the  receipt  given  by 

Marsh  the  son,  though  intended  to  convey  an  impression 

in  fiavour  of  the  lord's  claim,  is,  when  strictly  examined, 

quite  in  accordance  with  the  plaintiff's  case.   It  is,  indeed, 

strictly  and  Uterally  true ;  but  not  therefore  less  cogent 

evidence  for  the  plaintiff. 

When  we  we  come  to  the  time  of  Lord  Delaval,  we  find 
that  in  the  proceedings  which  he  took  jointly  with  the  rec- 
tor Marsh,  to  substantiate  the  £40  payment,  he  consi- 
dered himself  as  impropriate  rector.  He  does  not  claim 
the  tithes  by  such  prescription  as  is  now  alleged,  but  he 
treats  them  altogether  as  lay  property. 

As  to  the  fines,  the  stat.  32  Hen.  7,  c.  7  does  not  apply, 
as  the  tithes  here  are  spiritual  and  not  the  object  of  the 
statute.  That  statute  only  related  to  those  tithes  which 
came  into  lay  hands,  and  became  or  were  made  lay  fees 
on  the  dissolution  of  the  monasteries. 

Upon  the  whole,  the  case  of  the  defendants  rests  on 
their  evidence  of  possession  evidenced  by  their  own  title- 
deeds,  and  by  their  dealing  with  the  tithes.  That  evi- 
dence would  be  very  strong  if  it  did  not  exceed  the  pur- 
pose for  which  it  is  to  be  used.  But  if  by  evidence  of  acts 
of  ownership,  (for  the  deeds  say  nothing  about  it),  they 
prove  that  this  £40  has  been  immemoriaUy  paid,  and 
the  lords  have  therefore  been  immemoriaUy  entitled  to  the 
tithes,  they  ought  not  to  prove,  which  they  do,  that  the 

(a)  See  ante,  p.  288. 
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lord  baa  aUeged  himself  to  be  rector^  and  that  they  have         1840. 

been  in  possession  of  the  rectory;  they  ought  not  to       knioht 

proye  that  Heatherslaw  is  part  of  the  manor  of  Ford.    M^j^^Jgaa  ot 

The  same  evidence  which  proves  possession  and  ownership    Watbrpord. 

of  the  tithes  of  Ford,  proves  possession  and  acts  of  owner* 

ship  of  the  tithes  of  Heatherslaw.    The  same  evidence 

which  proves  the  landlord's  title  to  the  tithes,  proves  his 

title  to  the  rectory.    The  fines  are  levied  of  the  rectory ; 

and  in  one  instance  there  is  a  conveyance  of  the  advow- 

son  of  the  vicarage  of  Ford.     How  can  these  documents 

be  received  as  evidence,  when  they  clearly  shew  that  the 

lords  were  dealing  with  much  more  than  they  now  admit 

they  had  the  right  to  do  ?     Besides,  the  defence  is,  that 

all  the  tithes  of  the  manor  belonged  to  the  lord,  and  yet 

the  parol  evidence  and  the  terriers  shew,  that  there  are 

many  of  the  tithes  which  are  taken  in  kind,  and  are,  9ub 

modo,  and  not  under  this  modus  or  any  modus,  paid  to 

the  rector.    That  has  frequently  been  held  an  objection 

to  such  a  defence.      Lastly,  it  is  admitted,  that  the  tithes 

of  Catford  Law  are  taken  by  the  rector. 

The  Soliciior-General  in  reply. — ^The  prescription  as 
pleaded  consists  of  two  parts : — first,  of  a  discharge  of  the 
lands  from  tithes  as  against  the  Church ;  secondly,  of  the 
claim  of  the  lord  to  receive  the  tenths  of  the  produce  of  the 
land  in  respect  of  the  compensation  which  he  has  paid  to 
theChurch,  for  the  discharge  which  forms  the  first  part  of  the 
prescription.  The  first  part  alone  is  material  to  the  plaintiff : 
it  contains  a  full  and  perfect  answer  to  the  plaintiff's  case, 
both  in  law  and  fact.  In  answer  to  his  bill  claiming  tithes 
in  kind,  it  alleges  that  time  out  of  mind,  in  consideration 
of  £40  a-year  paid  by  the  lord  of  the  manor  of  Ford,  the 
lands  have  been  discharged  from  aU  manner  of  tithes.  This 
is  a  complete  answer  to  the  plaintiff;  but  the  answer  pro- 
ceeds to  state  further  that  which,  whether  true  or  not,  does 
not  affect  the  right  to  the  Church  to  receive  tithes,  namely, 

VOL.  IV.  Z  EQ.  EX. 
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1840.  that  the  lord  of  the  manor  or  his  assigns  have  immemo- 
Kniobt  riallj,  in  respect  of  such  payment^  used  to  hare  and  of 
Marquess  op  ^S^^  ought  to  have,  not  the  tithes,  but  the  terUhg  of  all 
Watbrfobd.  manner  of  titheable  things  arising,  &c.,  within  the  manor. 
The  two  parts  of  the  prescription  are  totally  distinct  in 
their  legal  effect,  and  are  the  result  of  distinct  contracts 
made  with  distinct  persons.  The  first  part  as  pleaded  con- 
tains every  legal  requisite  of  a  good  dischai^  of  the  land 
as  against  the  Church :  it  is  stated  to  have  been  in  consi- 
deration of  a  proper  compensation  to  the  Church,  and 
the  amount  paid  and  the  discharge  of  the  land  firom 
tithes,  are  averred  to  be  immemorial.  According  to  the 
precedents,  if  in  point  of  fact  averments  are  made  which 
in  substance  constitute  a  claim  to  the  whole  tithes,  it  is  im- 
material by  what  form  that  is  done.  Now  the  cases  recog- 
nise distinctly  claims  similar  to  the  present,  and  recognise 
them  as  being  well  alleged  as  the  holding  of  tithes  in  gross. 
It  is  clear,  in  speaking  of  transactions  before  the  time  of 
legal  memory  and  before  the  time  of  legal  restraint  upon 
alienation,  that  two  modes  of  arrangement  with  the  Church 
might  have  been  adopted.  The  claim  of  the  Church  to 
tithes  may  have  been  destroyed,  either  by  agreement  upon 
good  consideration,  that  the  lands  should  be  discharged,  or 
by  alienation  with  the  concurrence  of  proper  parties.  That 
is  clear  from  the  argument  of  Moore,  and  the  judgment  of 
the  Court  in  Pigot  v.  Heron,  which  was  a  case  of  two  pre- 
scriptions like  the  present.  Speaking  of  the  first  prescrip- 
tion, namely,  that  the  lord  of  the  manor  had  used  to  pay 
£6  in  satisfaction  of  all  the  tithes  of  com  and  grain  within 
the  manor,  Moore  said,  it  was  reasonable,  ''  for  it  may  be 
intended,  that  when  this  manner  of  tithing  began,  all  the 
lands  of  the  manor  were  in  the  hands  of  the  lord  in  de- 
mesne before  the  grant  of  any  freeholds  or  copyholds,  in 
which  case  it  was  reasonable  that  he  should  pay  money  in 
satisfaction  of  all  tithes  of  all  com  and  grain  within  the 
manor,  &c."  So,  in  the  present  case,  there  is  nothing 
to  repel  the  presumption,  that  during  the  time  that  Bo- 
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bert  de  Muschamp  was  possessed  of  the  manor  of  Ford 
and  of  the  whole  land  of  the  manor^  such  arrangement 
was  made  with  the  Church  as  is  put  upon  this  record :  and 
looking  at  the  histoiy  of  tithes,  and  considering  the  situ- 
ation of  this  county  as  a  border  county,  liable  to  conti- 
nual devastation,  such  a  course  was  extremely  probable. 
Now,  in  Piffoi  v.  Heron,  the  justices  were  of  opinion  that 
both  prescriptions  were  good,  though  the  second  was  not 
material;  that  is,  not  material  to  the  plaintiff;  and  the 
observations  of  the  Justices,  as  reported  in  Croke,  are  par- 
ticularly applicable  to  the  present  case.  When  they  say, 
however,  that  a  layman  cannot  have  tithes  by  prescription, 
all  that  is  meant  is,  that  a  layman  cannot  prescribe  to  have 
tithes  without  shewing  special  matter;  that  is  to  say,  with- 
out shewing  in  what  manner  he  is  connected  with  them, 
and  that  the  Church  has  received  valuable  consideration 
for  ihem.  In  the  subsequent  case  of  Pigot  v.  Sympson, 
the  question  related  to  the  same  manor,  and  the  pleadings 
were  much  the  same;  and  it  was  again  argued,  that  a  lay- 
man is  not  capable  of  tithes,  and  that  none  can  prescribe 
in  a  thing  in  gross  per  que  estate.  But  the  Court  held  the 
contrary ;  and  were  of  opinion  that  it  was  a  very  reason- 
able prescription  for  the  lord  to  pay  a  sum  in  discharge  of 
all  the  tithes  within  the  manor,  and  in  respect  thereof  to 
have  all  the  tithes  of  the  manor;  for  it  must  be  intended 
that  originally  he  had  all  in  his  hands,  and  when  he  gave 
the  tenancy  he  took  the  tithes  instead  of  holding  them  by 
retainer  as  he  had  before  done. 

It  appears  firom  these  cases,  therefore,  that  the  discharge 
of  the  land  is  supposed  to  take  place  when  the  lands  are 
in  the  hands  of  the  lord;  and  it  is  not  until  the  lord 
grants  them  out  that  he  acquires  the  right  to  the  tenths. 
And  he  may  grant  out  the  lands  at  different  times  and  to 
different  persons ;  and  in  some  he  may  reserve  the  right  to 
the  tenths,  and  in  others  not ;  such  reservation  operating 
not  strictly  as  a  reservation  but  as  a  new  grant,  by  reason  of 
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the  tithes  not  being  actually  in  existence  at  the  time  of  the 
grant.  The  mode^  therefore^  adopted  in  Pigot  v.  Heron,  of 
Marquess  op  ^^^^^^^g  these  two  prescriptions  as  separate,  seems  to  be 
Watbrpord.  the  proper  and  sensible  mode  of  dealing  with  them ;  and 
the  result  of  that  case  was,  that  the  Earl  of  Northumber- 
land, having  the  first  possession,  was  held  entitled  to  main- 
tain that  possession  against  all  who  had  not  a  prior  right, 
and  that  as  the  lands  were  discharged  from  tithes,  Pigot, 
the  plaintiff,  in  his  character  of  rector,  had  no  right.  In 
short,  that  case,  after  undergoing  the  strictest  scrutiny 
£rom  that  most  acute  of  lawyers.  Lord  Coke,  stands  thus  : 
that  the  tithes,  under  the  word  ''tenths,^'  passed  under 
the  word  ''hereditaments,''  that  they  pass^  by  a  grant  in 
gross,  that  the  prescription  in  discharge  of  the  Church  and 
the  prescription  of  the  lord's  title  were  distinct,  and  that  the 
latter,  whether  good  or  bad,  did  not  affect  the  validity  of 
the  former.  The  case  of  Pigot  v.  Heron  is  corroborated 
by  those  of  Dykes  v.  Thompson,  Wright  v.  ffrighi,  and 
Phillips  V.  Prytherick. 

Next,  as  to  the  fine.  It  is  submitted,  that  the  fine  and 
non-claim,  with  proclamations,  is  a  good  bar,  not  to  the 
Church,  but  to  the  plaintiff.  It  will  not  bar  the  next  in- 
cumbent, but  it  will  bar  the  plaintiff ;  and  it  is  no  answer 
to  that  to  say,  that  the  plaintiff,  who  was  inducted  in 
the  year  1819,  did  not  find  out  his  real  titie  until  lately, 
but  acted  under  a  misapprehension  of  his  rights.  If  the 
defendant  received  them  on  an  assertion  of  title  in  him- 
self— ^a  title  on  which  the  plaintiff  knew  that  his  prede- 
cessor had  been  acting,  and  that  the  defendant  had  been 
acting — ^the  effect  of  that  wotdd  be  to  quiet  the  defendant 
in  his  possession,  and  the  fine  would  be  a  good  bar,  if  the 
subject  were  such  as  a  fine  could.be  applied  to.  Because, 
in  truth,  the  object  of  a  fine  is  to  establish  doubtful  tities 
and  to  quiet  possession. 

But,  it  is  said  that  tithes  are  things  of  which  a  layman 
could  not  be  possessed,  and  of  which  a  fine  could  not  pos- 
sibly be  levied.  Now,  I  contend  that  the  power  which  lay- 
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men  had  before  the  18tli  Edw.  3,  to  sue  for  tithes  in  the 
temporal  Courts,  is  restored  by  the  32  Hen.  8,  c.  7.  Selden, 
c.  14^  s.  5;  F.  N.  B.  38.  That  statute  is  not  confined  to 
tithes  which  belonged  to  the  suppressed  monasteries,  but 
the  effect  of  it  is  to  revive  the  old  state  of  the  common  law 
which  had  been  temporarily  suspended,  in  reference  to  all 
tithes.  In  Pigoi  v.  Sympsan  the  tithes  were  not  derived 
from  a  monastery ;  and  the  party  could  not  have  sued  in 
the  temporal  Court,  except  by  force  of  the  stat.  32  Hen.  8; 
and  yet  it  was  there  expressly  held  that  he  could  sue  either 
in  the  temporal  or  spiritual  Court.  Again,  in  Ridley  v. 
Storey  (a),  a  layman  claimed  tithes  derived  from  a  title  an- 
tecedent to  the  suppression  of  the  monasteries ;  and  it  was 
argued  that,  on  that  account,  the  statute  of  Henry  8  would 
not  enable  him  to  sue  in  the  temporal  Court ;  it  was  held, 
however,  that  the  statute  was  not  so  limited,  but  that  the 
party  was  entitled  to  sue  in  the  temporal  Courts.  The 
sappression  of  the  monasteries  may,  no  doubt,  have  given 
rise  to  the  act  of  Parliament,  but  there  is  nothing  to 
warrant  the  argument  that  the  statute  was  limited  to  the 
circumstances  which  gave  rise  to  the  enactment. 

Then,  if  the  statute  of  Henry  8  revived  the  common  law 
remedies  with  respect  to  tithes,  the  question  arises  as  to 
the  effect  of  a  fine  and  non-claim  as  against  a  rector  or 
vicar :  upon  that  point  there  are  clear  and  decisive  Ka- 
ihorities—Shq).  Touchst.  22;  Croft  v.  Howell  (b),  Fanahaw 
V.  Rotkerham  (c),  Runcorn  v.  Doe  {d) :  and  the  result  of 
those  authorities  is  given  in  Preston's  Conveyandng,  Vol.  I. 
pp.  235, 286,  from  which  it  may  be  deduced,  that  where  an 
adverse  possession  is  submitted  to  for  five  years,  ecclesias- 
tical i>ersons  are  as  much  bound  and  estopped  in  regard  to 
their  ecclesiastical  rights,  by  fine  and  non-claim,  as  lay 
persons  are  in  regard  to  their  rights.     And  it  is  sub- 
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mitted^  that,  under  the  circumstances  of  this  case,  the  lord 
of  the  manor  of  Ford  has  clearly  such  a  title  by  possession, 
as  against  the  rector^  as  a  fine  can  operate  upon.  The 
Waterford.  lord  acquired  a  title  to  the  tithes,  adversely  to  the  panon, 
the  moment  the  £40  a-year  was  paid  on  the  footing  of  a 
discharge. 

Supposing  that  this  argument  as  to  the  fine  does  not 
avail  the  defendant,  the  Court  will  be  chained  with  the 
burden  of  deciding  on  the  larger  question,  whether  this 
case  has  been  established  in  point  of  fact. 

Firsts  there  is  no  ground  for  saying  that  the  parson  has 
ever  received  tithes  in  kind  from  the  lands  within  the 
manor:  on  the  contrary^  there  is  strong  evidence  to  shew 
an  actual  possession  of  the  tithes  by  the  lord  for  at  least 
300  years.  It  is  said,  indeed,  that  all  the  deeds  do  not 
mention  tithes ;  but  none  of  them  are  inconsistent  with 
the  lord's  right,  and  many  of  them  are  made  with  refer- 
ence to  other  objects.  But,  coupling  the  parol  evidence 
with  the  deeds — parol  evidence  given  about  1678,  and 
speaking  of  reputation  which  tfien  existed — ^is  it  not  strong 
evidence  of  the  lord^s  title?  and  can  it  be  supposed  that 
the  mortgage  (with  which  the  defendant's  documentary 
evidence  commences,  and  which  was  dated  before  1660) 
would  have  been  taken  of  the  tithes,  if  there  had  been 
reputation  that  the  tithes  belonged  to  the  Church,  and  not 
to  the  person  who  made  the  mortgage  ? 

Then,  with  respect  to  the  suits.  The  case  of  "  Davidson 
V.  Blake''  appears  to  have  been  compromised ;  but  the 
state  of  feeling  between  the  parties  which  led  to  that 
compromise  is  misrepresented  on  the  other  side.  Not^ 
withstanding  the  compromise,  the  rector,  by  a  lease  exe- 
cuted after  the  compromise,  but  antedated,  demises  a 
portion  of  the  tithes  to  Jenkins.  Was  that  done  to  assist 
the  patron?  Was  he  not,  on  the  contrary,  procuring  a 
champion  in  the  person  of  Jenkins?  And  what  ground 
is  there  for  suggesting  that  the  subsequent  suit  of  '^  Jen- 
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kins  V.  Blake''  was  compromised;  that  there  was  any         1840. 
amity  between  Jenkins  and  the  lord  of  the  manor;  or       kmioht 
that  the  bill  was  dismissed  without  oosts^  on  the  ground   ju^g^JJ^gg  ^f 
of  champerty  rather  than  by  reason  of  the  establishment    waterpord. 
of  the  lord's  modus  ?    The  Tiolent  proceedings  which  took 
place  at  the  same  time  shew  the  contrary ;  and  during  all 
this  time,  and  afterwards,  till  Scott  brings  his  action,  the 
lord  of  the  manor  continues  to  collect  and  receive  the 
tithes,  the  clergyman  taking  the  dS40  a-year. 

In  1663,  Scott  brings  his  actions.  After  so  long  a  pos- 
session by  the  lord,  the  clergyman  appointed  at  the  Resto- 
ration, and  under  no  bond  of  resignation,  brings  his  ac- 
tions, and  recovers  verdicts  for  tithes;  and  what  is  the 
result?  Is  the  modus  put  an  end  to?  His  right  must 
have  acquired  considerable  publicity,  and  there  is  no  rea- 
son why  the  conduct  of  the  parties  should  not  correspond 
with  the  right  so  established;  and  yet,  with  the  exception 
of  a  period  of  Scotfs  incumbency,  during  which  the  £40 
were  not  paid,  that  payment  to  the  rector  has  gone  on  to 
this  day,  and  not  a  sheaf  of  com  has  been  received  by  the 
rector.  The  release  given  by  Scott  wiU  not  explain  this ; 
for,  taking  £500  to  be  the  consideration  of  it,  that  will 
not  cover  the  £40  payments  for  fifteen  years  due  for  the 
manor  of  Ford,  to  say  nothing  of  the  value  of  the  tithes  of 
Etal  during  that  period.  Besides,  it  is  evident,  from  the 
parties  to  the  release  as  well  as  the  consideration,  that 
it  could  not  have  related  to  the  tithes  of  the  manor  of 
Ford. 

These  transactions  of  Davidson  and  Scott  are  the  only 
circumstances  on  which  the  plaintiff  can  rely  as  shewing 
interruptions  of  the  prescription.  So  far,  however,  from 
materially  aiding  the  plaintiff's  case,  they  shew  that  the 
law  exercises  a  wise  and  sound  discretion  when  it  relies  on 
acts  of  prescription,  and  does  not  permit  those  acts  to  be 
cut  down  by  circumstances  of  a  doubtful  and  equivocal 
character ;  circumstances  which  are  not  followed  by  any 
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interruption  of  that  conrse^  the  illegality  of  which  they 
are  adduced  to  prove. 

With  respect  to  the  argument  upon  the  resignation 
bonds^  it  must  be  remembered^  that^  before  the  case  of  The 
Bishop  of  London  v.  Fytche,  it  was  no  unusual  thing  for 
the  most  respectable  noblemen  and  patrons  in  this  county 
to  take  such  bonds;  and  therefore  no  real  objection  lies 
on  that  score  to  the  conduct  of  those  through  whom  the 
defendant  claims. 

Of  the  several  documents  which  have  been  put  in  evi- 
dence by  the  plaintiff^  Pope  Nicholas'  Taxation  affords 
a  fair  inference  in  regard  to  value  in  favour  of  the  de- 
fendant. On  the  other  hand^  the  Return  of  1381  is  too 
vague  and  uncertain  to  be  acted  on  against  him.  Then 
follow  the  Valor  Eccksiasticua,  and  the  Parliamentary 
Survey^  which  respectively  put  the  value  of  the  living  at  * 
£24  and  JE250.  There  is^  undoubtedly^  great  inconsist- 
ency in  the  value  stated  by  these  documents;  but  what 
is  there  to  repel  the  money  payment  of  £40  a-year?  On 
the  contrary^  the  Parliamentary  Survey  expressly  shews^ 
that  the  whole  revenue  of  the  clergyman  was  derived 
firom  the  lord  of  the  manor^  and  that  there  were  no  tithes 
in  kind.  These  documents^  however^  after  all,  are  of  very 
questionable  authority;  and  their  reception  in  evidence 
has  arisen  rather  from  habit  than  in  conformity  with  the 
strict  rules  of  law.  The  accuracy  of  these  documents  is 
impugned  by  the  Judges  in  Tamberlam  v.  Hua^hreyB  (a). 
Short  V.  Lee  {b),  Drake  v.  Smith  {c\  Robinson  v.  fViUiam- 
son  (rf),  Jee  v.  Hockley  {e),  and  Atkins  v.  Drake  (^).  [Al- 
derson,  B. — The  Parliamentary  Survey  is  considered  very 
accurate;  and  in  Bullen  v.  MicheU  {h),  Lord  Eldon  and  Lord 


(a)  Gwill.  1345  ;  3  £.  &  Y.  1367. 

(b)  2J.  &W.  464;   3  E.  &  Y. 
1013. 

(c)8  Price,  692;  3  E.  &  Y. 
1012. 


(d)  9  Price,  136 ;  3  E.  &  Y.  1038. 
(e)4Price,  87;3E.&Y.  816. 
(g)  1  M'Clel.  &  Y.  218. 
(A)  4  Dow.  297;  3E.&Y.  757. 
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Bedesdale  relied  on  Pope  Nicholas'  Taxation.]    The  Par-         1840. 
liamentary  Survey  has  certainly  been  considered  accu-       knioht 
rate;  but,  in  general,  in  modem  times,  these  documents    ^^^  ^'^^ 
are  not  much  relied  on :  Phill.  Ev.,  Vol.  1,  p.  404.  Watbrford. 

The  next  question  is,  whether,  consistently  with  the  evi- 
dence on  the  part  of  the  plaintiff,  Heatherslaw  is  to  be  taken 
as  part  of  the  manor  of  Ford.  The  defendant  insists  on  a 
modus  or  payment  covering  the  manor  of  Ford,  of  which  he 
allies  Heatherslaw  to  be  a  part.  Suppose  it  turns  out  not 
to  be  a  part  of  Ford;  is  the  modus  on  that  account  ill  laid,  or 
is  the  defendant  not  entitled  to  the  payment  claimed  by 
the  answer,  so  far  as  it  applies  to  what  really  is  the  manor? 
Uhihoff  V.  Lord  Huntingfield  [a)  decides,  that,  under  such 
circumstances,  the  modus  is  not  destroyed,  and  that  the 
defendant  is  entitled /^o  tanto ;  and  there  are  many  cases 
'  in  which  a  variation  from  the  principal  modus  has  been 
treated  by  the  Courts  as  not  destroying  the  main  and  prin* 
dpal  modus :  Eagle  an  TUhes,  Vol.  2,  p.  362. 

But  upon  the  whole  evidence  it  must  be  presumed  that 
Heatherslaw  was  part  of  the  manor  of  Ford.  The  defend- 
ant indeed  does  not  rely  on  any  evidence  previously  to 
the  release  of  1658;  but  it  has  been  proved  that  in  1650 
the  castle  was  sacked  and  the  papers  taken  away.  In 
1658  the  owner  of  Ford  and  all  the. tenants  of  the 
manor  of  Ford  treat  Heatherslaw  as  part  of  that  manor. 
If  by  any  possibility  that  could  be  a  legal  course  of  deal- 
ing with  it,  is  it  not  to  be  presumed  that  such  a  course  of 
events  existed  as  placed  it  in  that  situation?  Why  is  the 
defendant  to  be  called  upon,  against  the  modern  evidence, 
to  account  for  the  course  of  events?  But  take  the  evi- 
dence of  the  earlier  times  as  stated  by  the  plaintiff.  The 
manor  belonging  originally  to  De  Muschamp,  it  appears 
that  Heatherslaw  was  granted  in  frank-marriage  by  De 
Muschamp  to  Odinell  de  Ford  the  younger,  who  married 

(a)  1  Price,  237 ;  2  E.  &  Y.  649. 
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1840.  De  Muscliamp's  daughter;  and  the  manor  of  Ford  was 
Knioht  granted  to  Odinell  de  Ford  the  father.  Suppose  De  Mus- 
Ma  UE8  or  ^^^™P  ^^>  ^  ^^®  ^^^  instance^  cenveyed  all  the  manor 
Watbrford.  excepting  Heatherslaw  to  Odinell  de  Ford^  and  had  then 
conveyed  what  he  had  retained  or  reserved  of  that  manor, 
namely  Heatherslaw^  to  the  son ;  what  is  there  to  prevent 
that?  Would  it  not  be  in  conformity  with  a  vast  variety 
of  cases  to  be  found  in  the  books^  to  the  effect  that  when 
part  of  a  manor  has  been  conveyed  by  the  lord  to  one 
person^  and  other  part  to  another,  both  have  acquired  the 
reputation  of  manors?  Would  it  even  be  inconsistent 
with  law,  that  they  should  be  treated  as  distinct  manors  ? 
Would  it  have  been  inconsistent  with  law,  if  that  had 
occurred  of  which  there  is  not  the  slightest  evidence  of 
having  occurred  in  this  case,  namely,  the  holding  of  dis- 
tinct Courts?  Yet,  in  these  cases,  the  reputed  manors 
would  again  become  one  entire  manor  when  reunited  in 
the  same  person.  There  are  many  cases  where  the  con- 
veyance of  part  of  a  manor  has  led  not  only  to  both  parts 
having  the  reputation  of  manors,  but  to  both  being  treated 
as  manors  and  both  parts  holding  Courts;  and  yet  upon 
returning  to  the  same  proprietor  they  would  become  one 
again :  Shears  v.  Crease  (a).  Steel  v.  Prickett  (ft).  Com. 
Dig.  Copyholder,  21,  Scriv.  Cop.  10,  Braggs's  case{c), 
Smith  V.  Bonsatt{d),  Harris  v.  NichoUs  (c),  Mmris  v.  SmUh  (g), 
Benmfs  case  (A).  Taking  these  cases  into  consideration, 
the  fiEu;t  that  some  of  the  documents  speak  of  Heathers- 
law,  Crookham,  and  Kimerston  as  separate  manors,  is 
immaterial.  In  fact  the  plaintiff's  own  evidence  on  that 
subject  is  extremely  weak ;  for  not  a  single  court  roll  of 
the  manor  of  Heatherslaw  has  been  produced,  and  the 
inguisitio  post  mortem  of  Edward  Heron  (18  Edw.  3),  acta- 

(a)  Not  reported.  (e)  Cro.  Eliz.  19. 

(6)  2  Stark.  471.  (^)  Id.  38. 

(c)  Godb.  135.  (A)  2  Leon.  190. 
(<0  Goldsb.  117. 
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ally  speaks  of  Kimerston  as  part  of  the  manor  of  Ford.         1840. 
Connected  with  this  part  of  the  case  is  to  be  considered       knioht 
the  important  &ct,  that  Heatherskw  has  never  paid  tithes   h^hqJ^,  ^^ 
in  kind.  Watbrford. 

With  respect  to  Catford  Law,  the  payment  of  tithes  for 
it  by  the  party  who  held  it  after  its  separation  from  the 
manor  180  years  ago^  is  not  a  circumstance  sufficiently 
strong  to  counteract  the  effect  of  the  evidence  of  the  pay- 
ment covering  the  whole  manor. 

Upon  the  whole  it  is  submitted  that  a  decree  being  con- 
sequential only  on  a  dear  legal  rights  the  present  plaintiff 
is  not  entitled  to  that  relief.  It  is  impossible  to  come  to 
the  conclusion^  that  a  clear  undoubted  legal  right  is  esta- 
blished in  this  case.  There  is  nothing  unusual  in  the  sti- 
pendiaiy  payment  here  set  up^  more  especially  if  regard  be 
had  to  the  part  of  the  country  in  which  it  has  been  made. 
From  the  earliest  period  there  is  a  reputation  of  such  pay- 
ment^ without  any  interruption  except  in  times  of  general 
disturbance.  Your  Lordship  has  early  deeds^  you  have  early 
reputation,  you  have  a  long  course  of  perception,  and  you 
are  asked  to  disturb  this  and  to  decide  against  it  upon  con- 
jecture, upon  surmise,  upon  ingenious  reasoning  applied  to 
a  state  of  facts  involved  in  considerable  uncertainty,  and 
pertaining  to  a  time  concerning  which  correct  informa- 
tion cannot  be  obtained.  The  existence  of  the  perception 
on  which  the  defendant  relies,  stands  for  a  sufficiently  long 
period  of  time  free  from  doubt  and  question.  During  the 
whole  course  of  time  embraced  by  this  cause  there  are  but 
three  resignation  bonds,  and  yet  there  has  occurred  in 
this  case  what  is  very  seldom  witnessed,  the  most  faithful 
exhibition  of  every  record,  paper,  and  document  in  the 
possession  of  the  party  making  the  defence.  There  is  not 
a  scrap  of  paper,  that  might  be  injurious  to  his  interest, 
which  has  not  been  produced,  whether  consisting  of  cases 
laid  before  counsel,  correspondence  with  his  attorney,  or 
any  other  documents  calculated  to  lead  to  injurious  con- 
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1840.  elusions  against  him ;  and  that  too  in  a  case  in  which  the 
Knioht  defence  necessarily  depends  on  long  usage — a  species  of 
Marquess  of  defence  liable  to  the  introduction  of  uncertainty,  from  the 
Watbrford.  ignorance  of  parties  of  the  manner  of  defending  their 
rights.  In  the  present  case  the  long  course  of  usage  is 
attempted  to  be  disputed  by  arguments  the  most  refined, 
and  by  evidence  of  every  little  fact  and  circumstance  which 
has  occurred  in  the  long  period  of  years  embraced  in  this 
case.  To  allow  a  case  to  be  defeated  on  any  such  evidence 
would  be  contrary  to  the  course  of  authorities,  and  con- 
trary to  the  rules  which  are  essential  to  the  security  of 
property.  No  facts  are  offered  in  evidence  against  this 
modus,  but  such  as  necessarily  arise  from  the  effluxion  of 
time.  In  conclusion,  the  judgment  of  Mr.  Justice  LUtle- 
dale,  in  The  Queen  v.  ArclidaU  (a),  embraces  the  true  prin- 
ciples on  which  the  present  case  ought  to  be  decided  for 
the  defendant. 

1841. 
Jan.  %th.  Alderson,  B« — ^This  case  was  argued  before  me  at  the 

last  sittings  in  Serjeants'  Inn  Hall,  at  great  length,  and 
with  distinguished  ability  and  learning.  And  I  have  to 
express  my  thanks  to  the  learned  counsel,  who  appeared 
on  that  occasion,  for  the  great  assistance  which  they  have 
rendered  to  the  Court. 

The  plaintiff,  Mr.  Knight,  has  filed  his  bill,  claiming  an 
account  of  tithes  from  the  defendants.  He  is  the  rector  of 
the  parish  of  Ford.  The  defendants  are  occupiers  of  lands 
within  the  rectory ;  and  they  admit  his  title  as  rector,  and 
their  liability  to  the  account,  unless  they  are  able  to  sub- 
stantiate affirmatively  in  point  of  fact,  and  to  support  in 
point  of  law,  the  validity  of  the  defence  which  they  have 
put  upon  the  record. 

That  defence  may  be  thus  stated :  they  say,  first,  that 
the  manor  of  Ford  is,  and  from  time  immemorial  hath 

(a)  3  Nev.  &  Per.  696. 
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always  been,  situate  within  the  parish  of  Ford.  They  then 
aver,  that  from  time  immemorial  there  has  been  payable 
by  the  owner  of  the  manor  of  Ford  for  the  time  being,  to 
the  rector  of  Ford,  the  sum  of  £4G  annually,  by  two  equal 
payments,  at  Lady-day  and  Michaelmas,  in  Ueu  of  all 
tithes;  and  further,  that  from  time  immemorial,  the  owner 
for  the  time  being  of  the  manor  of  Ford,  or  his  assigns, 
haye  been  accustomed  to  have,  and  in  respect  of  that  sum 
of  £40  so  paid  to  the  rector,  ought  to  have  the  tenth  of  all 
titheable  things  arising  within  the  manor. 

This  prescription  is  the  foundation  of  the  defence,  both 
of  the  Marquess  of  Waterford  and  his  tenants,  and  of  Mr. 
Askew  and  his  tenants.  The  former  setup  the  title  to  the 
tithes  now  claimed  by  the  rector,  as  being  in  the  Marquess 
as  owner  of  the  manor  of  Ford.  The  latter,  as  to  part  of 
their  lands,  set  up  a  title  to  the  tithes  in  Mr.  Askew,  de- 
riyed  by  express  conveyance  from  Sir  John  Hussey  Dela- 
▼al,  a  former  owner  in  fee-simple  of  the  manor,  executed 
in  the  year  1768,  to  Mr.  Askew's  ancestor;  and  as  to  the 
residue,  rely  on  the  title  of  the  Marquess  of  Waterford, 
with  whom  they  say  they  have  accoimted  for  the  tithes 
due.  Both  aver  the  immemorial  and  continuous  payment 
of  the  £40  down  to  the  period  when  the  present  plaintiff 
refused  to  receive  it,  namely,  in  1822. 

The  first  point  which  was  argued  before  me  is,  whether 
this  prescription,  as  stated  on  the  record,  is  valid  in  point 
of  law.  The  authorities  on  this  subject  have  all  been 
brought  before  the  Court.  The  prescription,  indeed,  is 
double :  the  first  branch  of  it  is,  in  fact,  the  assertion  of 
an  ordinary  district  modus  in  lieu  of  tithes;  and,  if  the 
evidence  laid  before  the  Court  established  that  position,  I 
apprehend  that  the  addition  of  the  other  branch  would  not 
vitiate  it.  But  the  difficulty  is,  that  all  the  facts  of  the 
case  are  inconsistent  with  this  conclusion.  A  modus  in 
lieu  of  tithes  is  inconsistent  with  the  receipt  of  tithes 
in  kind  by  any  one.    All  the  evidence  on  the  part  of  the 
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1841.        defendant^  however^  is  calculated  to  shew^  if  it  sliews  any 

Knioht       thing,  that  the  lord  of  Ford  immediately  received  the 

^'  tithes,  and  that  the  rector  did  not — ^that  he  has  sold  the 

MARQUB89  OF  '  t>     -l        -^r 

Watbrford.  tithes  and  conveyed  them — as  the  ancestor  of  the  Mar- 
Waterford  did^  to  the  ancestor  of  his  co-defendant,  Mr. 
Askew. 

This  defence,  therefore^  fails  in  &ct ;  and  the  question 
must  arise  and  must  be  determined  upon  the  compound 
prescription,  including  both  branches;  for  the  evidence 
certainly  supports  nothing  else. 

The  first  question,  then,  arises  as  to  the  validity  in  point 
of  law  of  such  a  defence.  No  case  certainly  has,  as  yet, 
gone  to  this  extent.  The  cases  of  Pigot  v.  Heron,  Pigot  f. 
Sympsan,  and  Phillips  v.  Prytherick,  which  were  cited, 
establish  this  proposition — that  a  layman  may  prescribe  in 
a  que  estate  to  have  tithes  as  appurtenant  to  a  manor  or  to 
lands.  And  this,  in  the  case  of  a  manor,  is  stated  in  the 
books  to  depend  upon  the  supposition,  that  before  time  of 
memory,  the  lord,  being  seised  of  the  manor,  may  have, 
with  the  assent  of  the  patron  and  ordinary,  lawfully  entered 
into  a  bargain  with  the  parson,  to  pay  to  him  a  certain 
pension,  and  in  lieu  thereof  to  have  the  tithes  of  the  land 
within  the  manor ;  and  that  either  by  retainer  he  may  him- 
self enjoy,  or  by  a  prescriptive  bargain  with  his  tenants,  he 
may  take  from  them  the  tithes  of  their  lands  within  the 
manor.  The  same  supposition  may  be  made  in  the  case 
of  the  proprietor  of  land;  and  so  tithes  may  be  lawfully 
appurtenant  to  a  manor  or  to  land.  But  no  authority  has 
been  cited  which  goes  any  further,  and  which  establishes 
that  there  has  ever  been  allowed  a  prescription  for  the 
lord  of  the  manor  or  the  proprietor  of  land,  and  his 
assigns,  (meaning  the  persons  to  whom  he  may  assign  the 
tithes),  to  take  the  tithes  from  the  terre-tenants.  For  the 
effect  of  this  would  be  to  make  the  right  of  taking  the 
tithes  assignable  from  one  layman  to  another,  and  would 
make  a  layman  capable  of  tithes  in  gross.    I  entertain. 
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therefore^  great  doubts  on  this  ground  as  to  the  validity^  in 
point  of  law^  of  this  prescription.  But,  independently  of 
this  difficulty,  which  is  a  question  of  law,  another  point 
was  made  in  the  course  of  the  argument,  tending  to  the 
same  result.  It  was  suggested  that  a  very  great  inconve- 
nience might  follow  from  such  a  prescription,  if  allowed. 
For  the  lord  of  the  manor  might  alienate  all  the  lay  pos- 
sessions of  the  manor ;  and  then  the  parson,  if  the  tithes 
also  were  assignable,  might  have  nothing  left  out  of  which 
his  pension  could  be  secured.  But  inasmuch  as  the  par- 
son, patron,  and  ordinary,  had  the  absolute  power  in 
ancient  times  of  disposing  of  the  tithes,  they  had  the  right 
to  make,  and  may  have  in  fact  made  this  bargain,  however 
improvident  such  an  arrangement  must  have  been  for 
the  Church.  And,  therefore,  I  entertain  some  doubts  whe- 
ther, strictly  speaking,  that  argument  raises  a  difficulty  in 
point  of  law.  Thus  a  modus  is  said  to  be  invalid  if  it  be 
rank ;  but  I  conceive  that  the  rankness  of  a  modus  is  not, 
strictly  speaking,  an  objection  in  point  of  law  to  it.  If 
there  could  be  produced  the  original  deeds  containing  the 
agreements,  made  at  the  proper  period,  and  executed  by 
the  proper  parties,  such  a  modus  would  be  valid.  But  the 
truth  is,  that  a  Court  of  Equity,  judging  both  of  the 
tact  and  of  the  law,  determines  from  the  gross  absurdity  of 
the  bargain  that  no  such  bargain  was  ever  in  fact  made, 
and  does  not  think  it  necessary  to  subject  such  questions 
to  farther  investigation.  And  so  such  questions,  being 
habitually  determined  by  the  Court,  have  come  to  be  con- 
sidered questions  of  law  and  not  of  fact,  to  which  latter 
class,  however,  they  more  correctly  speaking  belong.  Here, 
therefore,  if  the  prescription  set  up  involves  circumstances 
which  induce  this  Court  to  come  to  the  conclusion  that  no 
such  bargain  could  ever  have  been  made,  this  Court  may 
act  on  these  circumstances,  using  them  as  criteria  for  its 
decision  in  point  of  fact  alone. 
And  this  it  will  be,  perhaps^  most  judicious  to  do  on 
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1841.  the  present  occasion.  I  shall  therefore  not  consider  my- 
Kniqht  self  bounds  by  this  latter  difBiculty^  to  hold  that  this  is  an 
Marquess  or  ^^S^  prescription,  but  shall  allow  that  objection  to  have 
Waterfobd.  its  weight  in  the  course  of  the  examination  which  it 
will  be  my  duty  to  make  as  to  the  facts  of  the  case.  If 
the  result  of  the  whole  should  be,  that  the  Court  thinks 
the  proper  inference  firom  all  the  facts  is,  that  reason- 
able persons,  acting  on  the  one  side  and  the  other,  have  in 
fact  made  this  arrangement  before  time  of  legal  memory, 
then  I  propose  to  decree  that  the  bill  should  be  dismissed 
with  costs,  subject  only  to  the  plaintiff's  privilege  of  hav* 
ing  an  issue  in  case  he  is  advised  to  claim  it.  And,  on 
the  other  hand,  if  the  inference  be  that  this  is  a  mere 
usurpation,  arising  out  of  arrangements  made  at  a  com- 
paratively modern  period,  the  plaintiff  will  be  entitled  to 
an  accoimt,  and  to  have  the  costs  of  this  suit. 

The  defendants'  case,  therefore,  must  first  be  stated ;  and 
it  depends,  in  the  first  place,  mainly  on  certain  uniform  pay- 
ments to  the  parson,  which  are  traced  back  by  receipts  as 
far  as  the  year  1690,  the  first  receipt  being  of  that  date,  and 
signed  by  George  Chalmers,  then  rector  of  the  parish,  for 
half  a-year's  payment,  and  stated  to  be  for  all  manner  of 
tithes.  These  receipts  are  produced  in  such  numbers  as 
to  be,  coupled  with  the  evidence  of  payment  from  the 
steward's  books,  very  fairly  considered  as  proving  a  sum  of 
£40  continuously  paid  from  1690  to  the  year  1822,  at  the 
time  when  the  present  dispute  arose.  They  vary,  indeed, 
in  some  important  particulars,  both  as  to  the  nature  of  the 
payment,  the  periods  of  payment,  and  the  description  of 
the  district  for  which  the  payment  is  made.  The  payment 
is  called  a  modus  or  seisin,  and  in  some  cases  a  rent 
The  times  of  payment  are  certainly  not  uniform.  And 
the  district  is  sometimes  described  as  the  estate  of  the  per- 
son paying  situate  in  the  "  parish  "  of  Ford,  a  description 
by  no  means  unimportant,  when  the  other  circumstances 
of  the  case  are  looked  at.    In  other  receipts  the  district  is 
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called  ''the  lordahip  of  Ford/'  which  accords  better  with        1841. 
the  defendants  present  pleadings.    But  no  doubt  much       knioht 
weight  is  due  to  this  body  of  evidence;  and  I  have  on  «• 

i.  .  1  1      .  .11        .    .        1  .    .  Marquess  op 

former  occasions  expressed^  and  still  retain  the  opmion^    Watbbfohd. 

that  much  of  obscurity  and  somewhat  of  variation  may 

fairly  be  expected  to  be  found  in  cases  like  the  present^ 

where  the  evidence  extends  over  a  long  period  of  time^ 

without  greatly  detracting  from  the  importance  of  the 

proofi. 

In  addition  to  this  body  of  evidence^  the  defendant  in- 
ddentally^  by  the  depositions  produced  in  the  suits  in 
equityi  which  have  been  laid  before  the  Courts  has  shewn 
that  a  payment  of  £40  per  annum  certainly  existed  at  a 
period  earlier  than  1690. 

The  other  branch  of  the  defendants'  prescription  de- 
pends mainly  on  the  proofs  of  the  lord  of  Ford  having 
dealt  with  the  tithes — ^having  sold  them — Shaving  made 
them  securities  for  money^  and  the  like.  These  deal- 
ings^ which  are  numerous^  extend  back  to  1658;  and  are 
proved  by  the  deeds  coming  from  the  custody  of  the  de- 
fendants. 

Then  come  the  suits  in  equity^  which  may  be  consi- 
dered as  applicable  to  the  two  branches  of  the  prescription 
taken  together.  The  earliest  of  these  suits  is  that  instituted 
by  Davidson  against  Blake  in  1676;  and  certainly,  no  one 
in  reading  through  that  document  alone,  would  have  sup- 
posed that  the  prescription  as  now  pleaded  was  then  in 
existence.  For  Davidson  having,  in  his  bill,  claimed  tithes 
in  kind  as  well  as  relief  from  the  suit  upon  the  resignation 
bond,  Blake,  in  his  first  answer,  claims  merely  a  modus 
decimandi  for  his  lands  in  the  parish  of  Ford  of  £40,  which 
he  explains  in  his  further  answer  as  being  a  modus  for  the 
demesne  lands  of  the  manor  of  Ford. 

The  later  suits,  however,  set  up  the  present  prescrip- 
tion in  both  its  branches ;  and,  indeed,  in  the  same  terms 
almost  as  it  is  now  pleaded.    But  the  evidence  produced 

VOL.  IV.  A  A  EQ.  EX. 
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1841.  before  the  Court  on  those  occasions^  and  the  facts  deposed 
Knioht  ^  ^^  ^^^  material  variations  in  the  amount  paidi  which 
Marqubss  of  ^^^  ^^  ^^  means  satisfactorily  explained^  and  the  appa- 
Waterforow  rent  collusion  between  the  parties^  do  not,  I  think,  enti- 
tle this  part  of  the  evidence  to  much,  if  to  any  weight,  in 
favour  of  the  defendants.  On  the  contrary,  it  has  ap- 
peared to  me,  on  examining  it  as  carefully  as  I  can,  to 
throw  considerable  light  on  the  plaintiff's  case. 

The  plaintiff's  counsel  make  several  points  in  answa 
to  the  defendant's  case. 

First,  they  say,  that,  from  a  series  of  ancient  docu- 
ments, they  can  shew  that  this  payment  of  £40  oonM 
never  have  existed  at  so  early  a  period  as  the  reign  of 
Richard  the  First. 

It  is  veiy  difficult  to  determine  cases  on  oondnsions 
drawn  from  such  sources.  These  documents  certainly  shew, 
that  the  value  of  the  living,  during  the  time  of  the  wan  of 
the  border,  was  reduced  to  almost  nothing.  But  some  of 
them  also  shew,  that  at  an  earlier  period  it  was  much  larger 
— sufficiently  large  indeed  to  have  included  this  payment 
of  £40  as  a  portion  of  it.  And  all  that  we  can,  I  think, 
fairly  infer  from  the  later  documents  is,  that  it  is  some- 
what more  probable  that  the  whole  value  was  of  a  fluc- 
tuating description,  likely  therefore  entirely  to  be  af- 
fected and  wasted  by  the  ravages  of  border  wars,  rather 
than  that  it  consisted  of  a  fixed  salary  as  to  part,  and 
a  fluctuating  profit  as  to  the  residue.  On  the  other 
hand,  if  the  fixed  salary  were  payable  by  the  lord,  and 
his  whole  property,  as  well  as  the  residue  of  the  tithes, 
were  wasted  and  destroyed  by  the  same  wars,  it  might 
perhaps  be  considered  that  the  lord  might  be  unable  to 
pay,  and  that  his  inabiUiy  to  pay  the  fixed  portion  might 
fairly  account  for  the  description  of  the  rector's  whole  in- 
come as  destroyed  and  wasted  by  the  hostile  incursions. 
Much  weight,  therefore,  cannot  be  given  to  these  docn- 
ments. 
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The  next  point  made  is^  that  the  manor  of  Ford  did        1341. 

not  originally  include  the  manor  of  Heatherslaw;  and  to       knioht' 

shew  this,  a  variety  of  ancient  documents  have  been  laid  *• 

Marquess  or 
before  the  Court.    It  is  not  mj  intention  to  examine    Waterford. 

these  in  detail.    I  think  the  result  of  the  whole  is^  that 

the  manors  were  originally  separate^  and  that  they  did 

not  unite  under  the  same  lord  till  the  6  Henry  6th,  a 

period  long  after  legal  memory.    But  this  alone  does  not 

entitle  the  plaintiff  to  my  judgment,  except  as  to  the  lands 

of  Heatherslaw. 

The  prescription  is  for  the  manor  of  Ford;  and  though 
Heatherslaw  is  not  a  part  of  it,  it  may  still  be  good  for 
that  which  is  included  within  Ford  itself. 

But,  in  one  point  of  view,  the  separation  of  Heathers- 
law from  Ford  is  a  circumstance  of  which  the  plaintiff  is 
entitled  to  avail  himself.  Some  of  the  receipts  put  in  by 
the  defendants  speak  of  the  £40  as  paid  for  the  estate  of 
the  person  paying  it  in  the  parish  of  Ford;  and  the  original 
answer  of  Blake,  in  the  first  suit,  claims  the  modus  for 
all  his  lands  in  the  parish  of  Ford.  Now  we  find  that  Cat- 
ford  Law,  which  is  in  the  lordship  of  Ford,  has  paid  tithes; 
and  this  has  been  done,  it  may  be  fairly  said,  looking  at 
some  of  the  evidence  in  the  suits  in  Equity,  ever  sinee 
Catford  Law  ceased  to  be  part  of  the  estate  of  the  ances- 
tors of  the  Marquess  of  Waterford.  And  again,  it  appears 
that  Heatherslaw,  which  was  not  part  of  the  lordship  of 
Ford,  and  not  ori^ally  in  the  possession  of  the  owners 
of  Ford  lordship,  did,  under  the  £40  claim,  and  at  some 
period  when  it  was  in  their  possession,  obtain  exemption 
from  tithes ;  and  the  same  may  be  also  said  of  other  por- 
tions of  land  since  included  in  the  same  estate.  These 
ftcts,  coupled  with  the  wording  of  the  receipts,  and  of 
the  original  answer,  look  as  if  the  £40  was  really  paid 
as  a  compensation  for  the  tithes  of  the  estate  of  the  per- 
son paying  it,  howsoever  drcumatanced,  if  within  the  pa- 
rish of  Ford,  and  would  seem  to  point  to  a  lease  from 

aa2 
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1841.        time  to  time  granted  and  continually  renewed^  at  the  same 
^^T"^'    ^      rent,  by  the  rectors  to  the  owners  of  the  tithes  of  their 

IkNIOHT 

V.  estate  for  the  time  being,  as  the  origin  of  the  whole. 

Waterford.  Certainly,  the  payment  of  tithes  for  Catford  Law  is  a 
yery  strong  fact  for  the  plaintiff.  It  may  be  said  that  the 
lord  of  Ford  had  no  power  oyer  the  proprietor  of  Catford 
Law  after  he  sold  him  the  land  and  the  tithes.  It  is  not 
entirely  clear  to  me  that  he  did  sell  to  him  the  tithes;  and 
if  he  did  not,  he  had  the  right  to  take  these  tithes  him- 
self, supposing  this  prescription  well  founded.  But,  sup- 
posing that  he  did,  by  the  deeds  he  executed,  pass  the 
tithes  from  himself  to  the  owner  of  Catford  Law,  it  is  a 
very  strong  fact  against  his  having  that  right,  that  a 
person  in  1658,  well  acquainted  with  all  the  facts  as  they 
really  existed,  to  whom  the  tithes  had  been  conveyed, 
should,  from  that  time,  have  surrendered  so  valuable  a 
right,  and  yielded  these  tithes  to  the  usurping  rector. 
Such  a  thing  is  highly  improbable;  and  when  I  find  that 
this  person  who  yielded  had  no  power  over  the  rector,  and 
that  the  person  who  resisted  was  the  patron  holding  the 
rector  under  bond  of  resignation — a  state  of  things  uni- 
formly kept  up  almost  to  the  present  time — I  own  the  fiict 
of  the  continued  payment  of  tithes  for  Catford  Law  seems 
to  me  a  very  strong  fact  in  favour  of  the  plaintiff's  right. 
We  must  add  to  this  fact  the  variations  in  the  amount  of 
the  payment  proved  in  the  course  of  the  suits,  and  which 
occurred  almost  at  the  same  period  of  time  when  this  se- 
paration took  place.  The  clergyman  appointed  during 
the  usurpation,  not  being  under  the  control  of  the  patron, 
received  £60  and  not  £40.  Indeed,  it  seems  as  if  the 
moment  the  power  of  the  patron  ceased  to  have  weight, 
that  the  £40  is  either  varied,  or  tithes  in  kind  claimed 
and  paid.  There  are  also  other  objections  to  the  defend- 
ants' claim.  It  includes  all  tithes,  and  in  truth,  the  de- 
fendants' documents  speak  of  all  tithes.  Yet,  it  is  clear, 
that  the  rector  has  received  some  kind  of  tithes  of  small 
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amount  in  tbe  lordship  of  Ford^  and  even  from  that  part  of        1841. 
it  which  belongs  to  the  defendants.  knioht" 

I  shall  make  few  observations  on  the  documents  dis-  «• 

Marquess  of 

dosed  by  the  Bill  of  Discovery  (a).  They  shew  an  appre-  Watbrpord. 
hension  of  the  weakness  of  the  defendants'  title  entertained 
at  the  time,  and  a  great  readiness  on  the  part  of  the  clergy- 
men presented  to  give  up  the  right  of  the  Church  without 
due  inquiry.  They  exhibit  the  evils  of  lay  patronage,  espe- 
cially where  the  proprietor  of  the  lands  subject  to  the  tithes 
is  the  patron ;  and,  pro  iarUo,  they  diminish  the  value  of 
the  series  of  receipts  signed  by  the  clergymen  so  conduct- 
ing themselves.  But,  in  general,  I  think,  we  are  apt  to 
place  too  great  reliance  on  apparent  manoeuvering,  and  to 
consider  that  to  be  actually  fraudulent,  which  perhaps  may 
have  been  only  an  indirect  proceeding  of  a  weak  person  in 
order  to  improve  a  case  which  he  thought  not  sufficiently 
dear  before. 

Upon  the  whole,  however,  considering  all  the  facts  of 
this  case,  and  reverting  to  the  observation  before  made, 
that  the  prescription  itself  set  up  is  of  a  very  improbable 
nature,  and  therefore  requiring  very  clear  proof,  I  have 
come  to  the  conclusion,  that  the  defendants  have  not 
made  out  satisfactorily  such  a  prescription  in  point  of  fact. 

If  I  saw  that  any  further  advantage  could  be  obtained 
by  the  oral  examination  of  witnesses,  I  would  direct  an 
issue  to  determine  these  points.  But  the  question  depends 
on  documents  almost  entirely.  There  is  indeed  no  dis- 
puted fact  raised  by  the  depositions  of  the  witnesses ;  and 
it  would,  I  think,  be  absurd  to  send  to  a  Judge  and  jury 
at  Ai#t  Prius,  to  determine  off-hand  a  mere  question  of 
fact,  which  depends  on  a  careful  investigation  of  documents 
whidi  I  have  myself  reviewed,  and  which  have  required  a 
long  lapse  of  time  for  me  to  read  over  and  carefully  weigh. 

The  defendants  made,  however,  one  other  point,  to  which 
I  shall  shortly  advert.    They  contended  that  the  plaintiff's 

(a)  As  to  this  suit,  see  anU,  Vol.  2,  p.  22. 
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1841.        right  was  barred  by  the  fine  which  has  been  levied.      But 

Kmioht       ^  think  it  was  not.    These  tithes  remain  spiritoal^  aooord- 

_  -     **  inff  to  the  view  I  take  of  the  teucts  of  this  case.    Thev  have 

Marquess  of        °  "^ 

waterford.    been  always  received  under  what  must  be  considered  in 

the  opinion  of  the  Conrt^  to  have  really  and  legally  been  a 

composition  of  £40  for  them.    K  this  view  of  the  facts  of 

the  case  be  correct^  the  fine  can  have  no  operation :  and 

if  the  opposite  view  be  correct^  it  is  not  material  to  con* 

sider  the  question;  for  the  foundation  of  the  decree  will  fail. 

Upon  the  whole^  I  have  arrived  at  the  conclusion,  that  I 

ought  to  decree  for  the  plaintiff  an  account  of  the  tithes 

due  and  the  costs  of  the  suit. 

Decree  accordingly, 

Dec.  17, 1840.    ^^  //X  >  1:/ 1  .      ANDERSON  V.  WaLLIS  (a). 
Jan.  12,  1841.    ir^ 

A  testator  be-  Jtv.  MABSH  by  his  will  gavc  and  devised  all  his  mes- 

uHrieMehoids  suagcs,  lauds,  tenements,  and  hereditaments,  situate  at  West- 

with'rcma/nder  ^^^'  ^^  ^^®  county  of  Durham,  and  held  by  several  leases 

to  hii  children,  under  the  Dean  and  Chapter  of  Durham,  to  William  Wal- 

and  directed 

that  A.,  whom  Us  and  Maria,  his  wife,  who  was  the  testator's  daughter,  and 
eoitorf  thottid''  Goorgo  MsTshaU,  their  executors,  administrators,  and  as> 
dm"  a^^at*the  ®^^*'  *^'  "^^  during  all  the  testator's  estate  and  interest 
.proper  periodf ,  therein,  upon  trust  to  do  every  act  that  might  be  necessary 
He  aTso  gav^an  for  obtaining  new  leases  of  the  premises  from  time  to  time, 
which  he^  ^"  ^  o^^  ^  ^^®  ^^^  WiUiam  Wallis  and  Maria,  his  wife, 
charged  on  the    qji  the  survivor  of  them,  or  the  trustee  fi)r  the  tune  being 

residue  of  his 

personal  estate,  of  the  Same  premises  should  think  proper,  and  by  and  out 

ter™he^tesui- '  of  the  rcuts  and  profits  of  the  same  premises,  to  pay  the 

filed  a  MH '  ^'  '^^^^  reserved  to  the  Dean  and  Chapter,  and  to  peifbm 

against  A.  to  thc  covcuants  contftincd  in  the  present  and  all  future  leases 

enforce  pay- 
ment of  the  an- 
nuity, and  also  as  next  friend  of  the  infant  children  of  A.,  praying  that  the  leases  might  be  re- 
newed for  their  benefit : — Htld^  that   B.  and  the  infants  were  improperly  joined  as  plainti^ 
their  respective  interests  being  wholly  unconnected  with  each  other ;  and  the  bill  was  on  this 
account  dismissed  at  the  hearing. 
SemblUt  That  where  one  of  seyeral  partners,  pUlntifi,  dies,  the  suit  sarriTei  to  thc  others. 

(a)  See  Davieir.  Quarterman^  ante,  p.  257. 
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of  the  premises^  and  also  to  pay  the  fines  payable  on  re-  1840. 
newalfl  of  Bach  leases;  and  subject  thereto,  upon  tmst  to 
pay  to  or  permit  and  suffer  the  testator's  daughter, 
M.  Wallis,  to  reoeiye  the  rents  and  profits  for  her  life,  and 
after  her  decease,  upon  trust  for  the  benefit  of  her  chil- 
dren, as  therein  mentioned.  And  the  testator  gave  the 
residue  of  his  personal  estate  to  his  daughter,  Maria  Wal- 
lis,  subject  to  an  annuity  of  £25  to  his  sister,  Hannah  An- 
derson. And  he  appointed  Wallis  and  Marshall  executors 
of  his  will;  but  he  afterwards,  by  codicil,  revoked  the  ap- 
pointment of  Marshall. 

Upon  the  testator's  death  in  1827,  Mr.  and  Mrs.  Walha 
took  possession  of  the  leasehold  premises. 

The  bill  was  filed  by  Hannah  Anderson,  and  the  infant 
children  of  Mr.  and  Mrs.  Wallis  by  Hannah  Anderson, 
their  next  friend,  against  Wallis  and  his  wife^  aQeging  that 
Hannah  Anderson's  annuity  was  in  arrear,  and  also  that 
Wallis  and  his  wife  had  fraudulently  omitted  to  renew  the 
leases  for  the  benefit  of  the  infants ;  and  it  prayed  an 
account  of  what  was  due  to  the  plaintiff,  Hannah  Ander- 
son, in  respect  of  the  annuity,  and  that  the  arrears  might 
be  paid,  and  that  a  proper  sum  might  be  invested  in  the 
fimds  to  secure  due  payment  of  the  annuiiy  in  future,  and 
that  the  defendants  might  admit  assets  sufficient  for  this 
purpose,  or  that  the  usual  accounts  might  be  taken  of  the 
testator's  personal  estate,  and  that  it  might  be  applied  in  a 
due  course  of  administration,  and  that  Wallis  and  his  wife 
might  be  decreed  forthwith  to  procure  renewals  of  the 
leases  at  their  own  expense,  and  for  an  injunction  to  re- 
strain them  from  receiving  the  rents^  and  for  the  appoint- 
ment of  a  receiver. 

On  11th  May,  18^,  the  plaintiffs  moved  before  the 
Lord  Chief  Baron  for  a  receiver,  but  the  motion  was  re- 
ftised.  A  suit  was  then  instituted  in  the  Court  of  Chancery 
on  behalf  of  the  infants,  by  another  next  friend,  under 
which  an  order,  dated  the  15th  June,  was  obtained,  refer- 
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1840.  ring  it  to  the  Master^  to  inquire  whether  it  wonld  be  for 
the  benefit  of  the  plaintiffs  that  any  and  what  renewed 
leases  of  the  premises  should  be  obtained. 

The  present  cause  now  came  on  for  hearing;  and  a  mo- 
tion was  at  the  same  time  made  on  the  part  of  the  defend- 
ants^ that  it  might  be  referred  to  the  Master  to  inquire 
whether  the  cause  in  this  Courts  or  that  in  Chancery^  was 
most  for  the  benefit  of  the  infant  plaintiffs.  This  mo- 
tion was  opposed  on  the  ground  of  lateness  of  the  notice  of 
motion ;  the  notice  not  having  been  given  until  after  this 
cause  had  been  set  down  for  hearing;  but  as  the  bill  in 
this  Court  was  dismissed^  it  became  unnecessary  to  decide 
upon  the  motion^  except  as  to  costs  (a). 

Upon  the  hearing  of  the  cause^  a  preliminary  objection 
was  taken  for  misjoinder  of  plaintiffs. 

Mr.  Stuart  and  Mr.  Faber  for  the  defendants^  in  support 
of  the  objection. — The  plaintiff,  Hannah  Anderson^  and  the 
infants,  have  no  common  interest.  Parties  filing  a  bill 
must  have  a  common  interest  as  plaintiffs ;  and  legatees 
are  no  exception  to  the  rule.  It  may  be  said  that  both 
parties  claim  under  the  will,  and  that  if  the  testator  had 
given  j£1000  to  Mrs.  Anderson,  and  j£lOOO  to  the  infimts, 
they  might  have  joined.  We  do  not  deny  that  they  wonld 
then  have  had  a  common  interest.  But  specific  legatees 
cannot  join  pecuniary  legatees;  because  the  rule  as  to 
abatement  of  legacies  has  no  place  between  them.  Han- 
nah Anderson  does  not  pray  that  her  annuity  may  be  paid 
out  of  the  leaseholds :  has  she  then  any  interest  in  compel- 
ling a  renewal  ?  Again,  have  the  infants  any  interest  in  the 
annuity  ?  The  payment  or  non-payment  of  it  can  produce 
no  benefit  or  inconvenience  to  them.   This  case  is  analogous 

(a)  See  post,  p.  344.  On  the  ffawkint,  2  MyL  &  K.  243;  and 
aigument  of  the  motion,  Afttrrayr.  Fox  ▼.  Suwerkrap^  1  Beav.  533, 
Skadwettf  17  Ves.  353 ;  Nalder  v.      were  cited. 


COUBT  OF  BXCHEQUEE.  889 

to  Chobnondeley  y.  Clinton  (a).  There  the  heir  and  deyisee  1840. 
Boed  as  plaintiffs^  having  entered  into  an  agreement  to 
cure  the  vice  of  misjoinder;  but  Lord  Medesdale  said  that 
it  was  impossible  that  any  decree  could  be  made  upon  that 
bill^  because  the  co-plaintiffs  had  opposite  interests.  Be- 
sides^ if  the  plaintiff  in  equity  dies^  it  is  generally  an  abate- 
ment of  the  whole  interest.  There  is  an  exception  in  the 
case  of  joint-tenants.  [Alderman,  B. — ^As  partners  for 
instance.  If  one  dies,  I  apprehend  that  the  suit  would 
surviye  to  the  others.]  That  would  depend  on  circum- 
stances, the  contract  with  partners  being  several  as  well  as 
joint.  It  is  unnecessary  to  state  the  authorities  which 
have  been  so  recently  before  the  Court.  Mrs.  Anderson 
lias  not  only  a  distinct  interest  from  the  other  plaintiffs, 
but  she  sues  the  defendants  in  distinct  characters.  She 
seeks  payment  of  her  annuity  out  of  the  residue,  and  for 
this  she  charges  them  as  executors;  and  at  the  same  time 
she  seeks  to  enforce  against  them  a  distinct  trust  for  the 
benefit  of  the  infants,  proceeding  on  the  ground  that  the 
disposal  of  the  leaseholds  has  been  assented  to. 

That  the  objection  for  misjoinder  may  be  taken  at  the 
hearing  is  clear  firom  Chobnondeley  y.  Clinton,  Bill  y. 
Otreton  {b),  Leonard  y.  Flight  (c),  Sigel  v.  Phelps  {d). 

Mr.  SimpHnson  and  Mr,  Pigott,  contra, — It  is  only  when 

(a)  4  Bligh,  123.  mento  in  the  cause,  that  the  plain- 

(h)  2  Myl.  &.  K.  503.  tiffin  question  had  an  interest; 

(e)  In    Chancery,    7th     June,  and  the  appeal  was  then  proceed- 

1835 ;    on  appeal  to  the    Lords  ed  with.    In  this  case.  Lord  Com- 

Commisiioners  from  the  decree  of  missioner  Shadwell  said,    that  if 

the  Master  of  the  Rolls.    In  the  one  of  two  co-plaintifis  appear  to 

course  of  reading  the  evidence,  a  have  no  interest,  no  decree  can  he 

discoyery  was  supposed    to  have  made ;  and  if  this  appear  upon  the 

been  made  that  one  of  die  plain-  face  of  the  bill,  a  demurrer  will 

tills  had  no  interest,  and  the  Court  hold.    And  see  Page  v.   TbuPiM- 

stopped  the  argument  to  have  this  end,  5  Sim.  395. — From  Mr,  Far 

fact    looked    into ;    it    appeared,  her^t  note. 
however,  in  a  few  moments,  on  (d)  7  Sim.  239. 

Ibrtfaer  examination  of  the  doco* 
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1840.  parties  have  conflicting  interests  that  they  cannot  join  as 
plaintiffs.  We  deny  that  pecuniary  and  specific  legatees 
cannot  join  as  plaintiffs.  There  is  no  conflict  between 
them.  Either  a  specific  or  a  pecnniary  legatee  may  join  a 
residuary  legatee  as  plaintiff.  Both  have  an  interest  in 
having  the  instrument  under  which  they  daim  carried  into 
execution.  Formerly  all  legatees  were  parties.  After- 
wards, on  a  bill  by  one  legatee,  all  the  legatees  came  in 
before  the  Master.  Suppose  the  bill  had  been  filed  by  the 
residuary  legatees  only,  would  there  not  be  an  aocoont  of 
all  the  legacies?  Perhaps  there  is  no  case  in  print  in 
which  the  question,  whether  a  specific  or  general  legatee 
can  join  with  a  residuary  legatee,  has  been  much  discussed. 
In  Campbell  y.  Mackap  (a),  where  tiie  demurrer  was  for 
multifariousness,  it  appeared  that  one  of  the  co*plaintifls 
was  in  fSeict  a  specific  legatee,  but  it  never  was  thought  of 
objecting  to  him  on  that  ground;  and  certainly  it  has 
neyer  been  held  that  a  specific  legatee  and  a  residuary 
legatee  cannot  join  as  plaintiffs.  Lord  Bedesdak^s  obser- 
nations,  in  Cholmondeky  v.  ClbUan,  apply  to  the  case 
where  one  plaintiff  has  no  interest,  or  both  have  conflicting 
interests,  and  the  objection  is  taken  by  demurrer.  Those 
observations  are  commented  upon  by  Lord  Eldon  (b).  Here 
there  are  no  conflicting  interests.  It  might  as  weU  be 
said  that  different  creditors  cannot  join  as  plaintiffs.  But 
the  Courts  have  gone  so  far  as  to  allow  both  creditors  and 
legatees  to  join.  In  Stoffff  v.  Cox  (c),  the  bill  was  brought 
against  executors  by  a  bond  creditor  on  behalf  of  himself 
and  all  other  the  creditors,  and  by  a  legatee  on  behalf  of 
himself  and  all  other  the  legatees.  Such  bills  are  frequent; 
and  such  was  the  frame  of  the  pleadings  in  Sahidge  v. 
Hyde  (d).  That  case  came  on  appeal  before  Lord  Eldom, 
who  over-ruled  the  decision;  but  it  was  on  the  ground  of 
the  purchaser  not  being  made  a  defendant.     It  is  clear 

(a)  1  Myl.&  C.  603.  (c)  In  Chan.  8  Feb.  1773. 

(6)  Turn.  &  R.  114.  {d)  5  Madd.  138;  Jac.  151. 
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therefore  that  a  creditor  and  legatee  may  join  as  co-plain-  1840. 
tiffs ;  and  jet,  what  interest  has  the  creditor  in  the  legacy? 
None.  If  he  is  paid^  the  suit  is  at  an  end  as  to  him. 
Then  what  difference  is  there  if  a  general  and  specific  le- 
gatee are  joined  plaintiffs  in  one  bill?  Although  the 
defendants  may  admit  that  all  the  debts  arepaid^  yet  there 
may  be  some  unpaid^  and  the  creditors  may  come  on  the 
specific  legatee.  If  a  general  and  specific  legatee  cannot 
join,  there  can  be  no  direction  in  a  suit  by  a  general  lega^ 
tee  for  payment  of  a  specific  legacy.  Yet  in  Setm  {a), 
there  is  an  instance  of  such  a  direction.  It  is  clear  that 
both  general  and  specific  legatees  have  an  interest  in  the 
accoanti  that  i^  to  clear  away  debts ;  otherwise  they  would 
be  liable  to  refund.  If  so  they  may  be  co-plaintiffs :  Bed- 
dmgion  y.  Harwood  {b),  Rhodes  y.  JFarlmrton  {c),  Story  Eq. 
PI.  320.  [Aldereonj  B. — Suppose  there  is  one  defendant 
against  whom  two  plaintiffi  file  a  bill  for  different  causes, 
one  to  set  aside  a  deed,  and  the  other  to  make  him  account 
as  executor;  can  the  objection  for  misjoinder  be  taken  at 
the  hearing  ?]  We  submit  that  it  cannot.  [Alderaen  B. — 
Then  it  is  a  matter  of  discretion  with  the  Court  whether 
the  cause  shall  be  heard.  Suppose  the  Court  heard  the 
cause,  and  decided  it  against  one  plaintiff  and  for  the 
other,  and  the  losing  plaintiff  did  not  acquiesce,  on  ap- 
peal he  would  carry  the  other  man  before  the  court  of 
appeal.]  The  answer  to  that  would  be,  that  the  plaintiff 
in  &your  of  whom  the  Court  had  decided  could  not  com- 
plain, inasmuch  as  he  had  married  himself  to  the  other  for 
the  purposes  of  the  suit. 

Supposing  the  Court  should  be  of  opinion  that  this  is  a 
misjoinder,  the  objection  should  haye  been  taken  by  de- 
murrer or  answer,  so  as  to  enable  the  plaintiffs  to  amend 
their  bill:  B4xffety  y.  King{d),    Wilkinem  y.  Parry {e), 

(a)  Seton  on  Decrees,  62.  (d)  I  Keen,  601. 

(6)  Turn.  &  R.  477.  («)  4  Rues.  272. 

(r)  6  Sim.  617. 
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Lambert  f.  HuichiMon  {a),  Mortimer  v.  We$t  {b).  Story  v. 
Johnson  (c).  The  same  has  been  held  in  cases  of  dear 
mnltifarioasness^  and  not  mere  misjoinder:  Ward  v. 
Cooke  [d),  Wynne  v.  CaUandar  {e),  Whattey  y.  Daumm  {g), 
Bobinson  y.  Somes  {h). 

Mr.  Stuart,  in  reply. — ^The  ordinary  cases  as  to  demnrxer 
for  multifariousness  haye  no  application  here.  The  pleading 
of  the  plaintiflEs  is  essentially  yicious.  The  infants  as  one 
set  of  plaintiffs^  and  Mrs.  Anderson  as  another,  come  upon 
a  record  so  framed  that  the  Court  will  giye  no  decree.  No 
doubt  a  creditor  may  join  a  legatee  in  a  suit  for  the  admi* 
nistration  of  assets.  This,  howeyer,  is  not  a  suit  for  adminis- 
tration. It  proceeds  on  the  ground  that  the  parties  are  in 
possession  of  their  legacies.  The  object  is  not  to  recover  a 
legacy,  but  to  act  on  the  coyenants  contained  in  the  instru- 
ment, which  is  the  subject  of  the  specific  gift.  As  r^^aids 
the  infants,  the  plaintiffs  say  that  the  assets  are  collected 
and  the  estate  is  clear,  and  that  there  is  no  pretext  for  not 
obtaining  a  renewal  of  the  leases;  and  eyen  as  r^ards 
Mrs.  Anderson,  it  is  not  asked  that  her  legacy  may  be  paid, 
but  that  a  specific  sum  may  be  set  apart  for  payment  of  it. 
This  is  quite  apart  firom  asking  that  the  debts  may  be 
cleared  away,  and  the  assets  ascertained.  Then  it  is  said, 
that  the  objection  should  haye  been  taken  by  demurrer ; 
but  that  is  not  necessary  if  the  Court,  at  the  hearing,  sees 
that  the  bill  cannot  be  sustained  without  great  inoonye- 
nience.  Suppose  Mrs.  Anderson  dies,  would  it  not  be  ex- 
traordinary that  the  whole  suit  and  proceedings  for  the 
renewal  of  the  leases,  with  which  she  has  nothing  to  do^ 
should  abate  ? 

Alderson,  B. — The  question  which  has  been  diacusssed 

(a)  1  Beay.  277.  (e)  1  Rusb.  293. 

(b)  3  Ram.  370.  (^)  2  Sch  &  L.  367. 

(c)  Ante,  Vol.  2,  p.  591,  598.  (h)  I  Y.  &  J.  578. 

(d)  5  Madd.  122. 
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is  one  to  which  I  have  given  a  good  deal  of  attention,  but        1840. 
I  shall  nevertheless  take  time  to  reconsider  it. 

The  plaintiffs  counsel  were  then  heard  upon  the  merits, 
but  the  cause  proceeded  no  farther;  for  the  Court,  as  will 
be  seen  from  the  judgment,  dismissed  the  bill  on  the 
question  of  pleading. 

Aldebson,  B. — It  is  not,  I  think,  necessary  to  hear  the      Jan.  12iA. 
counsel  for  the  defendants  upon  the  merits  of  this  case;  as, 
after  consideration,  I  have  come  to  the  conclusion  that  this 
bill  must  fail  upon  the  preliminary  objection  which  has 
been  fully  argued. 

It  is  not  necessary  for  me  to  state  again  at  length  the 
principles  which  seem  to  me  to  govern  these  questions,  as 
I  have  so  lately  stated  them  in  the  case  of  Davies  v.  Quar- 
terman  (a).  Applying  them,  however,  to  the  circumstances 
of  the  present  case,  it  appears  to  me,  that  the  misjoinder  of 
the  plaintiffs,  in  a  case  like  the  present,  prevents  me  from 
making,  with  justice,  a  final  decree.  Here,  in  fact,  are  two 
suits,  wholly  imconnected  with  each  other.  One  plaintiff 
seeks  relief,  in  which  the  other  is  neither  directly  nor  indi- 
rectly concerned ;  and,  which  is  an  additional  circumstance 
of  inconvenience,  the  plaintiff  who  claims  relief  for  herself 
in  one  suit,  is  claiming  another  relief,  as  the  next  friend  of 
in&nts,  in  the  other.  If  she  dies,  the  suit  will  abate, 
though,  as  to  that  portion  of  it  which  she  has  instituted  as 
next  firiend,  it  would,  not  abate  but  for  the  misjoinder. 
Again :  supposing  the  Court  to  decide  her  own  suit  in  her 
favour,  and  the  other  branch  of  it  against  the  infants,  I  do 
not  see  in  what  way  the  infants  can  procure  redress,  in  case 
theplaintiff,  as  next  friend,  refuses  to  take  any  further  steps; 
or,  if  the  reverse  were  to  take  place,  the  infants  might  be 
delayed  in  the  redress  awarded  to  them  by  an  appeal  inter- 
posed by  their  own  next  friend,  on  her  own  behalf. 

(a)  Ante,  p.  257. 
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1841.  It  was  said  that  these  inconyemences  arise  to  the  plain- 

tiffs from  their  own  act  of  misjoinder  of  snits,  and  ought 
not  to  be  relied  on.  TIus^  if  true  as  to  some  cases^  is  not^ 
however^  applicable  to  this  in  which  infimts  are  interested. 

On  the  whole,  it  is  admitted,  that  this  objection  is  one 
in  which  it  is  for  the  Court  to  exercise  its  discretion ;  and, 
as  no  case  can  be  cited  in  which  such  a  joinder  of  plaintiflb 
has  been  allowed,  and  as  many  inconyeniences  will  follow 
firom  allowing  it  to  affect  the  decree  which  the  Court  would 
be  in  this  case  likely  to  pronounce,  I  think  I  shaU  best  exer- 
cise that  discretion  by  dismissing  this  bill.  And  as  there 
was  at  the  time  when  this  bill  was  filed,  a  bill  pending  in 
the  Court  of  Chancery,  under  which  Mrs.  Anderson,  by  the 
agreement  stated  and  argued  on  by  her  own  counsel, 
would,  as  it  seems  to  me,  have  obtained  all  the  relief  she 
personally  requires,  I  think  it  must  be  dismissed  with  costs. 

As  to  the  bill  filed  by  another  next  firiend  of  the  infants, 
I  do  not  rely  on  that  further  than  to  observe,  that  I  am  quite 
satisfied  that  under  it  the  infants  will  be  fully  protected, 
either  by  the  case  as  it  now  stands  before  the  Master,  or  by 
those  who  here  represent  their  interests  intervening  in  that 
suit,  in  case  they  have  any  well  grounded  facts  to  shew 
that  that  suit  is  at  all  collusively  conducted.  So  that  the 
dismissal  of  this  bill  will  not  really  injure  their  interests, 
if  those  interests  be  in  truth  the  motive  for  its  institution, 
upon  which  I  have  some  doubt. 

As  to  the  motion  made  by  the  defendants,  and  which 
was  heard  with  the  cause,  the  present  opinion  expressed  by 
the  Court  makes  it  unnecessary  to  decide  it.  On  the  one 
hand,  I  should  not  in  any  event  have  allowed  them  the 
costs  of  it,  on  the  ground  of  the  lateness  of  the  period  at 
which  it  was  made ;  and  on  the  other  hand,  I  am  not  so 
satisfied  with  the  affidavits  of  the  plaintiffs,  in  answer  to  the 
defendant's  case,  as  to  think  them  entitled  to  the  costs  of 
the  motion.  This  biU  must  therefore  be  dismissed  with 
costs.   But  neither  party  must  have  the  costs  of  the  motion. 
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^  1841. 

Plumbe  v.  Plume. 

TJan.\\th, 
HE  bill  stated  that  Thomas  Plumbe^  formerly  of  Skel-     a  general 

mersdale  in  Lancashire,  and  afterwards  of  the  Havannah,  defJSant**  * 

was  in  his  lifetime,  and  at  the  time  of  his  decease,  seised  of  ^^^T*  .^  '"'^' 

.     *        .       ,  1  .  eil  in  the  mat- 

an  estate  in  fee-simple,  or  some  other  estate,  m  20  acres  of  ten  in  question 

land  called  Spencer's,  an  estate  called  Prescott's,  and  11  Insuffidelltto 

acres  of  knd  called  Eleven  Acres,  part  of  which  had  been  'J^^***  ***""- 
purchased  by  him  after  the  others,  and  the  other  part  al-     A  un  in 

lotted  in  respect  of  Spencer's  and  Prescott's.  That  Spencer's  fomof!!^ 

and  Prescotf  s  were  subject  to  a  mortgage  debt  for  £816 ;  £j!!^|^ent  Biu 

that  the  11  acres  were  not  included  in  that  mortgage,  but  *SBin>tone 

^^  '  penon,  anda 

that  the  legal  estate  therein  was  outstanding  in  the  defend-  biU  to  redeem 
ant,  Ann  Plumbe,  or  some  other  person  as  trustee  for  the  ^her,  i?muiti- 
plaintiff.  That  Thomas  Plumbe  died  abroad  in  1817,  leav-  '"^^"^ 
ing  John  Plumbe,  his  eldest  son  and  heir-at-law,  who  died 
yeiy  shortly  after  the  news  of  the  death  of  his  father 
reached  this  country,  leaving  the  plaintiff  his  heir-at-law, 
and  also  heir-at-law  of  Thomas  Plumbe.  That  John  Plumbe 
died  without  having  executed  any  deed,  or  doing  any  act 
affecting  the  estates,  and  that  the  plaintiff  thereupon  be- 
came entitled  to  them,  subject,  except  as  to  the  11  acres, 
to  the  mortgage.  That  the  plaintiff  being  very  young  at 
the  time  of  his  father's  death  continued  for  a  time  to  reside 
with  Ids  mother,  Ann  Plumbe,  on  the  estate.  That  Ann 
Plumbe  was  authorieed  by  Thomas  Plumbe  to  receive  the 
rents  of  the  estate ;  and  owing  to  the  youth  of  the  plaintiff, 
continued  to  receive  the  rents  after  the  death  of  Thomas 
Plumbe  and  John  Plumbe.  That  the  plaintiff  being  of  a 
wandering  and  unsettled  disposition,  enlisted  as  a  private 
soldier  in  the  Guards  in  1819.  That  the  plaintiff's  right  ac- 
crued in  1819;  but  that  being  of  a  careless  character,  he  ne- 
ver until  lately  inquired  into  his  rights,  and  permitted  Ann 
Plumbe  to  remain  in  possession ;  but  that  having  lately  as- 
certained his  rights,  he  required  her  to  give  up  the  premises. 
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1841.        That  Ann  Plumbe,  howeveri  alleged  herself  to  be  the 
Plumbb       assignee  of  the  mortgagee^  and  refused  to  give  them  np  till 
*•  all  arrears  of  the  mortgage  money  were  paid.    That  the 

plaintiff  was  desirous  to  redeem  the  premises^  being  enti- 
tled as  heir-at-law  of  the  mortgagor^  and  that  he  had  made 
frequent  applications  to  Ann  Plumbe  to  conyey  and  aBsign 
the  premises  to  him,  he  being  ready  and  willing  to  come  to 
an  account,  &c;  but  that  the  defendant,  Ann  Plumbe, 
combining  and  confederating  with  her  son,  the  defendant, 
Thomas  Copeland  Plumbe,  who  claimed  to  be  interested  m 
the  premises,  and  with  her  daughters,  the  defendants,  Ann 
Plumbe  and  Ellen  Plumbe,  and  with  the  defendant,  James 
Ashurst  of  Lancaster,  refused  to  comply  with  such  appli- 
cations ;  and  as  an  excuse  for  such  her  refusal,  the  said  Ann 
Plumbe  pretended  that  Thomas  Plumbe  was  not  dead; 
whereas  the  plaintiff  charged  that  she  had  received  a  let- 
ter from  the  Hayannah  in  1817,  containing  particulars  of 
the  death  of  Thomas  Plumbe,  and  that  she  gave  herself  out 
as  his  widow,  &c.  And  the  plaintiff  further  charged  that 
Thomas  Plumbe  was  in  the  enjoyment  and  possession  of 
Spencer's  and  of  Prescott's  from  1792  to  tbe  day  of  bis 
death;  that  the  defendant,  however,  pretended  that  be 
had  executed  some  settlement  of  all  the  estates,  and  that 
she  was  in  possession  under  the  settlement,  whereas  tbe 
plaintiff  charged  the  contrary,  and  that  the  settlement 
which  was  made  upon  the  marriage  of  the  defendant,  Ann 
Plumbe,  in  1788,  embraced  only  the  fortune  of  the  defend- 
ant. That  the  defendant  pretended  that,  in  1809,  she  sold 
a  leasehold  estate  to  Thomas  Plumbe,  in  consideration  of 
his  executing  a  settlement  of  the  estates  in  question;  and 
that,  consequently,  by  indentures  of  lease  and  release, 
dated  the  7th  and  8th  December,  1809,  and  made  between 
Thomas  Plumbe  of  the  one  part,  and  one  Draper  and  tbe 
defendant  Ashurst  of  the  other  part,  the  said  Spencer's  es- 
tate, and  also  the  Eleven  Acres  were  conveyed  to  Draper 
and  Ashurst  and  their  heirs,  in  trust  for  Ann  Plumbe 
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and  her  assigns  during  her  life^  with  remainder  to  Thomas  1841. 
Plombe  and  his  assigns  during  his  life^  with  remainder  to 
trostees  to  preserve  &c.^  with  remainder  to  John  Plnmbe^ 
Ann  Plumbe^  Thomas  Copeland  Plumbe^  and  Richard 
Plnmbe^  as  tenants  in  common  in  fee  :  whereas  the  plain- 
tiff charged  that  no  such  indentures  were  ever  made  or 
executed  by  Thomas  Plumbe ;  or  if  made,  they  were  not 
made  for  any  valuable  consideration ;  or  at  all  events,  that 
the  said  indentures  were  void  as  against  the  plaintiff,  and  if 
not  void,  comprised  only  the  Spencer's  estate,  and  not  the 
Eleven  Acres.  That  Ann  Plumbe  had  procured  the  legal 
estate  in  the  Eleven  Acres  to  be  conveyed  to  herself  or  to 
some  trustee  for  her.  That  Ann  Plumbe,  at  other  times, 
pretended  that,  by  virtue  of  certain  indentures  of  August, 
1832,  the  mortgage  was  assigned  to  the  defendants  Jane 
and  Ellen  Plumbe,  in  trust  for  Ann  Plumbe,  whereas  the 
plaintiff  charged  the  contrary;  or  if  Ann  Plumbe  obtained 
anch  assignment,  she  was  enabled  to  do  so  with  the  plain- 
tiff's money,  fee.  The  bill  then  charged  that  the  said  James 
Ashurst  dUeged  that  he  was  the  survwing  trustee  under 
the  said  settlement. 

The  bill  prayed  that  the  plaintiff  might  be  at  liberty  to 
redeem  the  mortgaged  premises,  or  in  case  it  should 
appear  that  Thomas  Plumbe  did  execute  the  settlement, 
then  that  the  mortgage  might  be  apportioned,  &c. ;  also 
that  the  legal  estate  in  the  Eleven  Acres  might  be  con- 
veyed to  the  plaintiff. 

To  this  bill,  Thomas  Copeland  Plumbe,  who  was  made  a 
party  by  amendment,  demurred  for  want  of  equity  and 
multifariousness,  and  also  for  want  of  parties. 

Mr.  Sutton  Sharpe  and  Mr.  FoUett,  for  the  demurrer. — 
There  are  a  variety  of  objections  to  this  bill.  First,  it  does 
not  state  the  exact  time  when  John  Plumbe  died,  upon  the 
happening  of  which  event  the  plaintiff's  title  accrued. 
Bat  supposing  the  plaintiff's  title  to  have  accrued  in  1819, 

VOL.  IV.  B  B  BQ.  EX. 
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1841.        (and  uncertain  averments  must  be  taken  most  strongly 
^r^^[^      against  the  pleader),  the  plaintiff  is  barred  as  against  this 


Plumbb. 


defendant  by  lapse  of  time :  3  &  4  WiU.  4,  c.  27 :  I^fon  y. 
Pole  {a).  Secondly,  the  bill  shews  no  right  to  come  into 
this  Court  for  the  Eleven  Acres;  all  the  equity  alleged  as 
to  that  being  comprised  in  a  mere  general  statement,  that 
the  legal  estate  is  outstanding  in  trustees.  Then  as  to  this 
particular  defendant,  there  is  no  averment  whatever,  except 
that  he  is  a  confederate,  and  that  he  claims  an  inUerest. 
How  or  why  he  claims  an  interest  does  not  appear.  The 
bill,  indeed,  charges  that  another  defendant  pretends  that 
this  defendant  executed  a  settlement  of  Spencer's  and  the 
Eleven  Acres;  but  it  does  not  allege  that  he  actually  did 
so;  on  the  contrary,  it  charges  expressly  that  no  such 
settlement  was  ever  made.  [The  Lord  Chief  Baron. — And 
even  if  the  bill  alleged  that  it  was  made,  it  does  not  say 
that  Thomas  C!opeland  Plumbe  relied  on  it.]  Precisely  so. 
This  case  comes  within  the  principle  of  Ftint  v.  Field  (b). 
There  it  was  decided,  that  if  a  person  is  made  a  party  as 
claiming  imder  an  instrument,  you  must  aver  in  a  specific 
manner  that  he  does  so,  and  not  that  he  pretends  there  is 
such  an  instrument,  and  aver  the  contrary. 

Again,  the  bill  is  multifarious.  It  is  a  redemption  bill  as 
to  Spencer's  and  Prescott's,  and  an  ejectment  bill  as  to  the 
Eleven  Acres.  Now  in  Attorney-General  v.  The  GoUbmitki 
Company  (c).  Sir  Lancelot  ShadweU  says,  '^  It  is  not  com- 
petent for  A.  to  unite  in  his  bill  against  B.  all  sorts  of 
matter  wherein  they  may  be  mutually  concerned.  If  such 
a  mode  of  proceeding  were  allowed,  we  should  have  A 
filing  a  bill  against  B.,  praying  to  foreclose  one  mortgage, 
and  in  the  same  bill  praying  to  redeem  another.''  This  is 
much  the  same  case ;  the  plaintiff  prays  to  redeem  one 
estate,  and  brings  ejectment  as  to  the  other. 

Lastly,  it  is  clear,  that  if  Thomas  Copeland  Plumbe  is  a 

(a)  Ante,  Vol.  3,  p.  266.        (b)  2  Anstr.  543.         (e)  5  Sim.  675. 
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necessfuy  party,  Richard  Plumbe  is  a  necessary  party.    So        1841. 
also  is  Draper ;  for  it  is  not  alleged  that  he  is  dead,  but 
only  that  Ashurst  pretends  that  he,  Ashurst,  is  the  snr- 
▼iying  trustee. 

Mr.  Simpkmson  and  Mr.  Dixon,  for  the  bill. — The  state^ 
ment  in  the  bill  as  to  the  assignment  of  the  mortgage  to 
Ann  Plumbe  in  1832  gives  the  plaintiff  a  right  to  treat  her 
as  a  mortgagee,  and  removes  the  objection  as  to  lapse  of 
time.  Then  as  to  multifariousness,  all  the  property, 
whether  in  mortgage  or  otherwise,  may  be  treated  as  the 
subject  of  one  bill ;  for  the  defendant  is  alleged  to  claim  an 
interest  in  the  premises  generally,  which  he  may  well  do, 
although  the  settlement  of  1809  comprises  a  part  only  of 
the  premises.  After  all,  a  portion  only  of  the  Eleven  Acres 
is  not  covered  by  the  mortgage,  and  therefore  the  whole 
may  fairly  be  considered  as  under  mortgage.  Now  sup- 
pose there  had  been  no  mortgage,  but  an  outstanding  term 
comprising  the  whole  property ;  could  it  have  been  con- 
tended, that  on  a  bill  filed  for  the  removal  of  that  term  all 
the  present  parties  should  not  have  been  parties?  And 
yet  this  bill  is  in  substance  the  same.  It  is  immaterial, 
however,  that  part  of  the  property  is  not  in  mortgage.  It 
is  a  mistake  to  say  that  because  there  is  some  part  of  the 
subject-matter  of  the  suit  in  which  a  party  is  not  interested, 
therefore  a  demurrer  by  him  will  lie :  Campbell  v.  3fac- 
kay  (a),  Attomey-General  v.  Cradock  {b).  But  it  is  said, 
that  the  allegation  in  the  bill,  as  to  this  defendant's  claim- 
ing an  interest,  is  insufiBicient,  being  only  general,  [llie 
Lard  Chief  Baron. — ^The  defendant  might  claim  an  interest 
wholly  unconnected  with  any  other  party.  Suppose  he 
claimed  an  interest  under  his  grandfather,  paramount  to 
this;  what  right  would  you  have  to  join  him  in  a  bill 
to  redeem  a  subsequent  mortgage?]     On  the  face  of  the 

(A)  1  Myl.  &  Cr.  603.  (6)  3  Myl.  &  Cr.  85. 

B  b2 
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1841.  bill  he  daims  an  interest  under  the  settlement;  and  it  is 
sufficient  to  say  that  the  defendant  pretends  such  an  inter- 
eat,  and  to  charge  the  contrary.  It  is  not  necessary  to 
admit  the  truth  of  the  indenture.  Mitf.  PL  p,  43,  3rd  Ed. 
The  statement  in  substance  is  this :  that  if  the  indenture 
exists,  the  defendant  claims  an  interest  under  it. 

The  LoBD  Chief  Baron. — Nothing  is  to  be  taken  as 
admitted  by  this  defendant  "which  is  not  properly  pleaded; 
and  some  of  the  statements  of  the  bill  are  so  yague  as  to 
date,  time,  and  other  circumstances,  that  it  seems  to  me 
impossible  to  sustain  it.  I  take  it,  that  if  a  man  claims 
an  interest  in  the  subject-matter  of  a  suit  by  resisting  the 
plaintiff  in  his  possession  or  otherwise,  and  this  appears  by 
the  bill,  in  such  case  you  are  not  bound  to  set  out  the  par- 
ticular claim  which  he  alleges,  or  to  give  it  any  colour. 
But  where  a  party  is  made  a  defendant,  and  it  does  not 
appear  that  he  obstructs  a  right,  or  that  he  claims  under 
any  deed,  but  the  bill  merely  alleges  that  he  daims  some 
interest  in  the  matters  in  question,  such  a  general  alle- 
gation will  not  do.  Here,  if  the  plaintiff  had  charged  that 
this  defendant  claipied  under  the  deed  of  settlement,  it 
would  have  been  another  thing;  but  it  is  his  mother  who 
sets  up  that  deed,  and  not  he.  Then,  does  he  claim  as 
mortgagee?  No;  the  bill  does  not  state  that  he  daims 
^ny  interest  of  that  sort  with  his  mother;  and  if  he  is  in 
possession  of  any.  claim  inconsistent  with  his  mother's 
claim  as  mortgagee,  he  has,  according  to  the  settlement, 
been  in  possession  since  1809.  There  is  no  allegation,  how- 
eyer,  that  he  claims  under  that  settlement. 

Demurrer  allowed. 
Simpkinson  then  applied  for  liberty  to  amend  the  bill. 

The  Lord  Chief  Baron  said  that  the  plaintiff  must 
state  the  nature  of  the  proposed  amendments. 
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On  a  following  day  the  application  was  renewed^  but  the  1841. 
proposed  amendments  being  unsatisfactoiy  to  the  Court, 
leave  to  amend  was  refused;  the  Lord  Chief  Baron  at  the 
same  time  observing,  that  he  coidd  not  accede  to  the  pro- 
position then  contended  for,  that  you  could  join  an  equit- 
able ejectment  against  one  person,  and  a  bill  to  redeem 
against  another. 


Jones  v.  Moore. 

fwy  Jan.  22nd, 

IhE  bill  stated,  that  in  1839  the  defendant  George  Certain  con- 

Moore  fitted  out  and  sent  a  vessel,  called  the  Dorothy  weremade from 

Gales,  to  the  Port  of  Columbo,  in  Ceylon.  That  the  vessel  Coiumbo  to 

^  '  >i  certain  persons 

arrived  at  Columbo  in  July  1839 :  and  that  shortly  after  resident  in 

England.   Dur- 

its  arrival  it  was  advertised  to  take  in  cargo.    That  while  ing  the  voyage, 

at  the  port,  John  Bampton,  as  agent  for  the  defendant^  ^Ikrln^which 

received  on  board  for  the  plaintiflTs,  and  for  the  purposes  ^K«  <>"  7*1!^"' 

of  the  plaintiffs  at  London,  divers  quantities  of  oil  in  Some  part  of 

casks,  namely,  16  butts  for  the  plaintiff  John  Jones ;  30  go  escaped  was 

pipes  for  the  plaintiff  John  Buckthome;  22  butts  for  the  The^il^te^p^art 

plaintiffs  Bell  &  Co.;  60 hogsheads  for  the  plaintiffs  Forbes  "^^^^l^^^^ 

&  Co.  sold  in  one 


That  the  bills  of  lading  for  these  were  shipped  onboard,  ^"iin^  in  oie 
and  were  duly  signed  by  Bampton  the  agent,  &c.  V^^^i^"" 

That  the  vessel  sailed  from  Columbo  on  the  15th  May^  j^^o-  '  The 

loft/v         1         .      i.-r^      1       i*-.^^^  consignees  then 

1839,  and  arrived  m  England  m  1840.  agreed  to  share 

The  bill  then  stated  that  the  plaintiffs  had  discovered  p^iKn to*" 

that  during  the  voyage  several  of  the  casks  had  leaked,  and  J^«*»»^  ]^^^^ 

First,  that  a 
bill  in  equity  was  sustainable  by  the  consignees  against  the  ship-owner  for  an  account  of  the 
•il  lost  and  the  oil  sold. 

Secondly,  that  in  an  action  brought  by  the  shipowner  against  an  individual  consignee 
for  freight  and  average,  the  latter  could  not  set  off  his  share  (as  ascertained  by  the  agreement) 
of  the  monies  arising  from  the  oil  sold  ;  consequently,  that  he  could  maintain  a  bill  in  equity 
to  esublish  a  right  of  equitable  set-off. 

Thirdly,  that  several  actions  having  been  brought  by  the  ship-owner  against  the  consignees  to 
recover  freight  and  average,  they  might  all  join  in  one  bill  against  him  for  an  account  and  equit* 
•Ue  set-off. 


862  EQUITY  CASES  IN  THE 

1841.  that  laifge  qaaatities  of  oil  had  firom  time  to  time  escaped 
from  the  casks.  That  some  part  of  the  oil  was  wholly  lost, 
but  that  the  greater  part  thereof  was  pumped  up  by  the 
crew,  and  disposed  of  by  the  order  of  Bampton  in  empty 
water-butts.  That  the  oil  so  spilt  was  sold  partly  at  the 
Mauritius  and  partly  at  St.  Helena  by  John  Bampton  for 
£750,  and  duly  accounted  for  to  the  defendant  by  Bampton. 
That  only  such  parts  of  the  oil  as  had  leaked  had  been 
sold,  and  that  the  rest  was  delivered  according  to  the  con- 
signment. 

That  the  plaintiffs,  not  knowing  to  what  parts  of  the  oil 
they  were  respectively  entitled,  agreed  that  the  whole  should 
be  sold,  and  that  the  proceeds  should  be  apportioned  be- 
tween them,  in  proportion  to  their  respective  losses.  That 
the  plaintiffs  had  applied  to  the  defendant  to  apportion 
the  monies  receivable  by  each  out  of  the  £750;  which  he 
had  refused  to  do.  That  the  defendant  had  commenced 
an  action  against  John  Jones  for  the  recovery  of  freight 
for  oil,  shipped  upon  his  account,  and  for  average;  and  also 
an  action  against  Scott  &  Co.,  for  the  recovery  from 
them  of  like  freight  payable  by  them,  and  like  average; 
and  also  an  action  against  Forbes  &  Co.  for  like  freight, 
payable  by  them,  and  also  for  the  freight  for  twenty  bales 
of  cinnamon  shipped  on  their  account  and  for  average; 
and  that  he  threatened  and  intended  to  bring  an  action 
against  John  Buckthome  for  the  recovery  of  freight  for 
oil  shipped  on  his  account. 

The  bill  charged  that  the  plaintiffs  were  desirous  to  set 
off,  in  respect  of  the  average,  the  loss  sustained  by  the 
leakage,  &;c.,  but  that  by  reason  of  the  monies  not  having 
been  apportioned,  the  plaintiffs  were  unable  to  avail  them- 
selves of  the  set-off  in  the  action.  That  the  monies 
received  by  the  defendant  for  oil,  exceeded  the  amount  of 
those  in  respect  of  which  he  brought  his  action.  That  it 
would  be  contrary  to  equity  if  he  were  allowed  to  recover 
the  freights  on  the  said  consignments,  and  the  average^ 
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without  the  plaintiffs  being  allowed  to  set  off  the  monies  1841. 
receiyed  in  respect  of  the  oil.  That  the  plaintiffs  were  ac- 
countable only  for  the  amount  actually  delivered  to  them. 
That  the  defendant  is  in  embarrassed  and  insolvent  cir- 
cumstances^ and  that  he  ought  to  be  restrained^  ftc.  That 
he  ought  to  make  out  an  account^  &;c.  Usual  charge  as  to 
books^  papers^  and  documents. 

The  bill  prayed  that  the  plaintiffs  might  be  declared 
entitled  to  the  monies  so  received^  being  the  proceeds  of 
the  oil  and  casks  so  as  aforesaid  sold;  that  an  account  might 
be  taken  of  such  monies^  and  that  they  might  be  apportioned 
in  manner  aforesaid,  and  paid  to  the  plaintiffs  respectively; 
the  plaintiffs  being  willing  that  the  monies  due  for  freight 
and  average  should  be  deducted  and  retained  by  the  de- 
fendant. That  if  necessary  an  account  might  be  taken  of 
the  several  consignments  of  oil ;  that  the  defendant  might 
be  restrained  by  injunction  from  proceeding  in  the  actions, 
and  for  a  commission  to  examine  witnesses  abroad,  &c. 

To  this  bill  the  defendant  demurred;  first,  for  mis- 
joinder of  plaintiffs ;  and  secondly,  for  want  of  equity. 

Mr.  Romilly,  for  the  demurrer. — ^There  is  no  relief 
prayed  by  this  bill  which  might  not  be  obtained  at  law. 
The  plaintiffs  might  have  filed  a  simple  bill  of  discovery ; 
or,  if  they  had  one  common  right,  it  might  have  been  de- 
termined at  law.  There  are  no  mutual  accounts;  no  re- 
ceipts on  one  side  and  payments  on  the  other.  If  the 
plaintiff  is  wrong  in  his  action,  that  is  a  question  which 
your  Lordship  would  determine  on  the  other  side  of 
the  Court.  The  set-off  might  be  had  at  law.  The 
mere  circumstance  of  the  captain  being  obliged  to  sell 
part  of  the  oil  does  not  give  this  Court  jurisdiction. 
The  bill  prays  a  commission,  but  that  also  might  be  had 
at  law.  Besides,  there  is  not  a  sufficient  offer  to  pay  what 
is  actually  due  from  them :  Mason  v.  Gardiner  (a). 

(a)  4  Bro.  C.  C.  436. 
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1841.  Again^  there  is  a  misjoinder  of  plaintiffs.   Three  distinct 

actions  are  brought  against  the  plaintiffs^  and  another  ac- 
tion threatened,  not  relating  to  the  same  matters.  In  one 
of  them  additional  freight  is  sought  to  be  recoyered.  [The 
Lord  Chief  Baron, — ^The  action  for  cinnamon  includes 
average.]  The  defendant  may  have  a  clear  case  against 
one  of  the  plaintiffs,  and  not  against  the  others :  or  one 
may  be  tied  up  until  the  accoimt  is  settied  with  the 
others.  [The  Lard  Chief  Baron, — ^The  set-off  consists  in 
the  rights  they  have  in  common.]  Though  they  may 
have  some  common  interest,  their  having  distinct  claims 
would  prevent  their  coming  into  equity:  Harrison  v. 
Hogg  {a),  Chobnondeley  v.  Clinton  [b).  The  case  of  Kensmg* 
ton  v.  White  (c),  which  has  been  much  doubted,  is  the  only 
authority  on  which  the  plaintiffs  can  rely.  That  case  is 
remarked  upon  by  the  Chancellor  in  Campbell  v.  Mackay  {d), 
and  is  opposed  to  Shackell  v.  Macaulay  {e),  which  is  a  strong 
authority  against  the  present  bill:  Ditty  v.  Doiff{ff).  It 
is  sufficient  to  enable  these  parties  to  maintain  separate 
bills  that  they  have  agreed  to  divide  the  oil  lost  pro  raid, 

Mr.  Simpkinson  and  Mr.  Lewis,  for  the  bill. — During  the 
voyage  fromColumbo  toEngland  several  of  the  casks  (of  each 
of  the  consignees)  leaked,  and  a  portion  of  the  oil  was  totally 
lost.  The  remaining  portion  was  pumped  up  by  the  captain, 
and  put  together  and  sold.  Now  in  what  proportion  were 
the  plaintiffs  entitied  to  the  oil  pumped  up  ?  That  must 
depend  upon  the  quantity  lost  by  each  shipper.  But  how 
can  that  be  tried  at  law  ?  The  oil  pumped  up  must  be 
taken  to  have  belonged  to  the  present  plaintiffs.  In  what 
proportions  is  uncertain :  it  would  depend  on  the  quantify 
lost.     To  avoid  this  difficulty  the  plaintiffs,  one  or  all  of 


(«)  2  Ves.,  jun.  323.  (rf)  1  Myl.  &  C.  624. 

(6)  Turn.'  &  R.  1 16.  {e)  2  S.  &  S.  79. 

(c)  3  Price,  164.  {g)  2  Ves.,  jun.  486. 
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whom  are  entitled^  agreed  that  the  oil  pumped  np  shall  be  1841 
divided  according  to  their  original  interests.  They  have  a 
common  interest  in  the  oil  pumped  np^  both  before  and 
after  the  agreement^  though  neither  law  nor  equity  with- 
out the  agreement  could  decide  what  share  each  had  of 
that.  Then  they  call  on  the  defendant  for  an  account  of 
the  oil — what  was  pumped  up  and  what  sold;  offering  to 
make  all  allowances  for  freight  and  average.  They  are 
clearly  entitled  to  this  account^  and  in  that  view  alone  the 
bin  is  sustainable. 

But,  again,  the  plaintiffs  ask  for  the  assistance  of  a 
Court  of  equity  against  the  sums  recoverable  at  law,  ai- 
ling that  the  proceeds  of  the  oil  are  greater  than  any 
demands  for  freight  and  average.  If  there  was  an  ascer- 
tained and  apportioned  sum  due  to  them  for  the  proceeds, 
they  might  set  it  off  at  law;  but  having  no  ascertained 
share,  they  ask  for  equitable  set-off.  In  Clerk  v.  Court  (a), 
Messrs.  Clerk,  the  plaintiffs,  who  were  merchants  at  Leeds, 
were  indebted  to  a  party  for  work  and  labour  done.  That 
party  was  indebted  to  Messrs.  Clerk,  and  also  to  Mans- 
fidd.  The  Clerks  bought  Mansfield's  business,  and  the 
debt  due  to  Mansfield  was  assigned  to  them.  The  debtor 
having  become  bankrupt,  his  assignees  brought  their  ac- 
tion against  the  Clerks  to  recover  the  amount  of  their 
debt.  The  Clerks  not  being  able  to  set  off  in  the  action 
the  debt  which  had  been  assigned  to  them,  applied  for 
equitable  relief  in  the  Court  of  Chancery.  The  Vice- 
Chancellor  thought  that  Court  could  not  interfere;  but  the 
Lord  Chancellor  was  of  a  contrary  opinion,  and  granted 
the  relief.  Courts  of  equity,  indeed,  have  gone  farther 
than  this,  for  they  have  given  a  party  the  benefit  of  a 
legal  set-off,  where,  in  point  of  form,  he  could  not  avail 
himself  of  it  at  law :  Williams  v.  Davies  {b). 

Lastly,  as  to  the  objection  for  misjoinder.    The  de- 

(a)  Not  reported.  (b)  2  Siin.  461. 
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1841.  murrer  alleges  that  distiact  matters  are  contained  in  the 
record.  It  is  impossible,  however,  for  the  plaintiffs  to 
distinguish  their  rights.  They  have  a  unity  of  interest,  a 
unity  of  liability,  and  they  seek  a  unity  of  relief.  The 
case  of  Knye  v.  Moore  {a)  is  opposed  to  that  of  Harrison 
V.  Hogg;  but  in  the  latter  case  one  of  the  co-plaintiffs  had 
no  interest  in  the  subject-matter.  Kensington  v.  While 
is  supported  by  your  Lordship's  decision  in  Mills  v.  Ckm^- 
bell  {b).  In  The  Attorney-General  v.  Merchant  Tayhrp 
Company  {c)f  the  Attorney-General  in  effect  represented 
distinct  interests.     CampbeU  v.  Mackay  (d). 

Mr.  RomiUy,  in  reply,  cited  Jones  v.  Garcia  del  Rio  (e), 
and  referred  to  Mr.  Justice  Story's  observations  {jg)  on 
Kensington  v.  WhUe.  In  Campbell  v.  Mackay j  the  parties 
were  in  the  whole  of  the  demands  made,  though  there 
were  several  demands.  Here  the  demands  were  not  all 
alike.  Besides,  there  might  be  improper  stowage  in  one 
case  and  not  in  another.  In  Knye  v.  Moore,  the  mother 
and  children  were  interested  in  the  whole  demand. 

The  LoED  Chief  Babon. — I  do  not  myself  think  that 
all  the  things  claimed  in  the  bill  are  properly  joined  toge- 
ther :  but  if  there  is  one  thing  in  which  the  plaintiffs 
claim  an  interest,  and  for  which  all  are  entitled  to  join  in 
suing,  I  cannot  allow  the  demurrer.  Now  they  have  a 
joint  interest  in  the  oil  which  was  sold,  and  of  which  a 
common  mass  was  made  when  it  was  pumped  up.  To 
that  they  are  entitled  as  tenants  in  common,  and  you 
cannot  ascertain  how  much  belonging  to  each  was  lost  or 
thrown  overboard.  All  that  was  saved  was  sold  in  one 
mass ;  and  it  would  be  impossible  at  law  to  distinguish  the 
shares  of  the  parties. 

(fl)  1  S.  &  S.  61.  (d)  1  Myl.  &  C.  603. 

(6)  Ante,  Vol  2,  p.  391.  \e)  Turn.  &  R.  297. 

(c)  5  Sim.288;  1  MyL& K.  189.  {g)  £q.  PI.  Ch.  10,  § 538,  xu 
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I  recollect  a  case  of  trover  (a)  for  a  quantity  of  oil.  A  1841. 
party  purchased  ten  gallons  of  oil  from  oil  in  the  yat^  and 
afterwards  sold  those  ten  gallons  to  another  person.  The 
buyer  brought  trover  against  the  person  who  had  the  vat, 
for  his  share  of  the  oU.  The  Court  entertained  great  doubts 
whether  the  action  would  lie,  but  as  it  was  clear  that  ten 
gallons  were  sold,  the  Court  allowed  the  claim.  The  doubt, 
however,  would  have  been  stronger  if  any  had  been  lost, 
and  less  than  ten  gallons  had  come  to  the  party's  share. 
So,  here  the  party  could  not  bring  trover  for  the  oil  sold. 
The  defendant  would  say,  how  do  you  know  that  the  whole 
of  your  oil  was  not  actually  lost?  The  proof  would  be 
almost  impossible  at  law.  I  do  not  say  it  would  be  much 
more  easy  in  equity  j  but  in  equity  you  can  have  all  the 
parties  before  you. 

Then  the  defendant's  actions  are  brought  against  each 
set  of  plaintiffs,  and  you  cannot  have  set-off  at  law.  Sup- 
pose there  was  no  question  as  to  set-off  for  freight  and 
average,  and  the  only  question  was  how  they  were  to  reco- 
ver the  proceeds  of  the  oil  sold.  It  would  be  difficult  to  get 
an  account  at  law ;  and  suppose  they  agreed  for  their  pro- 
portions and  he  refused  to  pay  them,  that  would  not  give 
them  a  new  title  against  him  at  law.  No  action  could  be 
properly  maintained  in  such  a  case;  but  even  if  they  brought 
their  action  and  he  chose  to  resist  it,  they  could  not  give 
in  evidence  the  agreement  between  themselves.  He  would 
say,  you  do  not  know  it  was  yours.  The  agreement  would 
not  advance  their  rights.  It  might  make  it  a  proper  case 
for  a  Court  of  equity.  But  even  there,  if  one  alone  brought 
his  bill  to  enforce  his  rights,  it  seems  to  me  that  the  others 
would  be  proper  parties.  Unless  all  the  parties  to  the 
agreement  were  before  the  Court,  I  do  not  see  how  it  could 
be  settled  in  equity. 

The  plaintiffs  have  become,  by  the  course  of  events, 

(a)  WkUehoute  v.  Froet,  12  Easti  614. 
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1841.  tenants  in  common  of  the  oil  sold.  Under  these  circum- 
stances it  seems  to  me  that  thej  have  a  right  to  the  ac- 
count which  they  seek. 

Demurrer  overruled. 


/afi.ld/A,16^A. 

28M.  MiDDLETON   V.  ShERBUBNE. 

Feb,  23rd.      m 

A  court  of  equi-  1  HE  plainti£fs^  Mrs.  Middleton  and  Mrs.  Eastwood^  were 
naijari"diction'  ^^^  nieccs  and  co-heiresses  at  law,  and  also  the  next  of 
UdU^of  a  will  ^^^  ^^  William  Heatley,  who  died  intestate  on  the  2l5t  of 
either  of  real  or  July,  184^.    Thomas  Sherbumc,  the  principal  defendant, 

personal  estate;  r^     %    f     -rx  >  ii*iii«  e 

but  where  on  a  was  a  Eomau  Cathouc  Pnest,  and  claimed  to  be  devisee  of 

rcmovaf  olr'  ^^^  Certain  portions  of  Heatley's  real  estates,  and  also  residu- 

othcr**  *!Iitobi  ^^  devisce  and  legatee  of  Heatley.    The  other  defendants 

relief,  the  va*  were  Mr.  Eastwood,  the  husband  of  one  of  the  plaintiffs, 

of  reaUs^te  Thomas  Youcus  and  Richard  Thompson,  Roman  Catholic 

comtri^Ses.  Priests,  Johu  Briggs,  Vicar  Apostolic  of  the  Yorkshire 

tion,  the  Court  District,  and  James  Teebay,  late  steward  to  Heatley. 

will  proceed  to  „,  ,   ^      ,  '  ,  ,  . 

investigate  that  Thcsc  defendants,  except  Eastwood,  were  made  parties 

wifu^^neraiiy  ^^  rcspcct  of  certain  gifts  of  money  and  lands  made  to 

thrpuI?*oM  of  *^®^  ^y  Heatley,  partly  by  deeds  inter  vivos,  and  partly 

informing  its  by  wiU,  upou  the  samc  understanding  and  with  the  same 

conscience,  di-        .  -•      .      ,         «i      , 

rectan  issue  <<«-  vicw  as  the  cstatcs  devised  to  Sherburne, 
""where  a  bill  The  objcct  of  the  bill  was,  first,  to  have  an  opportunity 
befratJaw"**  ^^  trjdng  the  validity  of  the  will  as  a  legal  instrument, 
against  a  de-  upou  the  grouud  of  incapacity  in  Heatley,  and  undue 
validity  of  a  influence  obtained  over  him  by  Sherburne,  by  means  of 
tate,**the  Court,  s^perstitious  terrors  wrought  upon  Heatley  by  Sherburne 

under  special 

circumstances,  will  direct  an  issue  devUtwil  vel  n<m,  on  motion  before  the  hearing. 

And  nmble,  that,  under  special  circumstances,  it  wilt  appoint  a  receiver  of  the  real  estate. 

The  cases  of  Kerrich  v.  Brantby,  7  Bro.  P.  C.  437,  and  Andrews  v.  Powys^  2  Bro.  P.  C.  50l>, 
are  no  authorities  for  the  proposition,  that  a  Court  of  equity  has  no  jurisdiction  to  try  the  validity 
of  a  will  of  real  or  personal  estate. 

A  bill  in  equity  will  lie  to  set  aside  a  wilt  made  under  the  influence  of  superstitions  terrors. 

A  strong  case  must  be  made  out  to  set  aside  a  will  on  the  ground  of  undw  i^fUenet;  but  where 
a  person,  acting  as  the  spiritual  adviser  of  a  testator,  takes  advantage  of  that  situation  to  become 
the  agent  and  managenof  the  testator's  temporal  afiairs,  and  while  holding  those  opposite  cha- 
racters, becomes  a  donee  of  very  large  gifts  under  the  testator's  will,  there  is  strong  ground 
made  out  for  inquiry  as  to  undue  influence. 
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in  his  character  of  confessor  to  Heatley.  Secondly^  snp-  1841. 
posing  that  ground  should  fail^  and  that  the  Court  should 
be  of  opinion  that  there  was  no  incapacity  in  Heatley,  then 
that  it  might  be  declared  that  the  several  conveyances,  de- 
vises, and  bequests  to  Sherburne  and  the  other  defendants 
were  made  upon  certain  secret  trusts,  for  charitable,  reli- 
gious, and  superstitious  purposes  connected  with  the  Roman 
Catholic  religion,  and  not  being  duly  inroUed  in  Chancery 
were  void ;  or,  at  all  events,  that  the  superstitious  uses 
were  void;  and,  consequently,  that  there  was  a  resulting 
trust  in  fSavour  of  the  plaintilBPs.  The  bill  proceeded  on 
the  ground  that  there  were  outstanding  terms  affecting 
the  devised  premises,  which  prevented  the  plaintiffs  from 
trying  their  action  of  ejectment;  and  it  prayed  for  the 
removal  of  those  terms,  and,  if  necessary,  for  an  issue  or 
issues  to  try  the  validity  of  the  devises  and  assurances,  an 
injunction  to  restrain  the  setting  up  the  terms  in  bar  of 
an  ejectment,  a  receiver  of  the  personal  estate  during  the 
litigation  of  the  probate  by  the  plaintiffs  in  the  Ecclesias- 
tical Court,  and  a  receiver  of  the  rents  and  profits  of  the 
real  estate. 

A  motion  was  now  made  that  two  fit  and  proper  persons 
might  be  appointed  receivers  of  the  real  and  personal 
estate,  pursuant  to  the  prayer  of  the  bill. 

In  support  of  the  motion,  affidavits  were  read  to  the  fol- 
lowing effect : — ^That  the  father  of  the  plaintiffs  died  in 
1800,  and  their  mother  in  1802.  That  on  their  mother's 
death,  the  plaintiffs  went  to  live  with  Heatley,  and  did  so 
till  1818,  when  Heatley's  mother,  who  resided  with  him, 
died.  That  in  the  mean  time,  Sherburne,  who,  in  1806, 
had  returned  from  Spain,  where  he  had  been  educated, 
obtained  great  influence  over  Heatley's  mind,  and  upon 
the  death  of  Heatley's  mother,  prevailed  upon  Heatley  to 
expel  the  plaintiffs  from  his  house.  That  he  soon  after- 
wards became  the  confessor  of  Heatley,  and  that  with  the 
exception  of  an  interval  between  1822  and  1826,  when 
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1841.  lie  was  in  Spain^  he  remained  Heatley's  confessor  nntil 
the  year  1832.  That^  in  consequence,  as  the  deponents 
believed,  of  the  influence  which  Sherburne  had  over 
Heatley  as  his  confessor,  Heatley,  in  1824,  made  a  will 
in  Sherburne's  favour,  and  appointed  him  his  executor. 
That  Heatley's  income  was  about  £10,000  a-year,  and 
that  the  deponents  believed  that  he  was  induced  by 
Sherburne  and  the  other  defendants  connected  with  him 
to  execute  a  conveyance  of  certain  parts  of  his  property  to 
some  of  the  defendants  without  any  consideration.  That 
he  was  also  induced  to  give  to  Sherburne  £10,000,  of 
which  about  the  sum  of  £9000  was  laid  out  by  Sher- 
burne in  the  purchase  of  an  estate  at  Carlton,  the  con- 
tract being  in  his  own  name,  but  the  conveyance  to  the 
other  defendants  in  trust  for  him.  That  he  was  also 
induced  to  pay  into  the  hands  of  some  of  the  other  defend- 
ants £12,500,  which  still  remained  in  their  hands. 
That  he  ako  purchased  canal  shares  in  the  names  of  these 
parties.  And  that,  finally,  he  was  induced  by  the  undue 
influence  of  Sherburne,  to  make  in  Sherburne's  favour  a 
will,  dated  the  16th  February,  1829,  and  two  codicils  dated 
respectively  the  12th  of  August,  1835,  and  the  3rd  of  June, 
1836,  which  were  the  will  and  codicils  sought  to  be  im« 
peached.  It  was  also  sworn,  that,  upon  Heatley's  death, 
Sherburne,  who  came  avowedly  to  search  for  Heatley's  will, 
though  he  at  first  affected  ignorance  of  any  will  having 
been  made  by  Heatley,  yet  afterwards  pointed  out  the 
exact  part  of  Heatley's  bureau  in  which  the  will  and  codi- 
cils were  found.  It  also  appeared,  that,  within  a  quarter 
of  an  hour  after  Heatley's  death,  a  number  of  papers  were 
burnt  by  Elwood  the  butler,  in  the  presence  of  Mr.  Smith, 
a  Roman  Catholic 'priest,  without  the  knowledge  of  the 
next  of  kin. 

The  several  wills  and  codicils  left  by  Heatley  were  to 
the  following  effect : — 

By  the  will  of  1824,  he  devised  and  bequeathed  to  Sher- 


Shbrburnb. 


COUBT  OF  EXCHSQUEft.  861 

bnme  his  whole  property^  real  and  personal^  with  the  1841. 
exception  of  two  legacies  of  £6000  each  given  to  the  middleton 
plaintiffs,  and  made  Sherburne  his  executor.  This  will, 
according  to  Sherburne's  admission,  was  delivered  to  him 
upon  his  return  from  Spain  in  1825,  and  he  kept  pos- 
session of  it  until  he  deposited  it  in  the  Ecclesiastical  Court 
after  Heatley's  death. 

Bj  the  will  of  the  16th  of  February,  1829,  Heatley 
devised  his  house  called  Brindle  Lodge,  together  with  the 
household  furniture,  and  the  cottages  and  lands  belonging 
to  it,  to  the  plaintiffs,  equally,  during  their  respective  lives, 
with  remainder  to  their  children.  And  he  gave  and 
devised  all  his  lands,  monies,  and  other  property  at  Pres- 
ton, and  Ins  estate  called  Salmesbury,  and  all  and  singular 
other  his  freehold,  copyhold,  and  leasehold  estate  whatso- 
ever and  wheresoever,  or  over  which  he  had  any  control  or 
disposition,  unto  and  to  the  use  of  his  good  friend  Thomas 
Sherburne,  (the  defendant),  his  heirs,  executors,  adminis- 
trators, and  assigns,  according  to  the  nature  of  these  es- 
tates. And  he  gave  all  his  money  and  securities  for 
money,  and  all  his  personal  estate  not  thereinbefore  dis- 
posed of,  to  the  defendant  Sherburne,  and  appointed  him 
sole  executor  of  his  will. 

By  the  codicil,  dated  the  1st  of  August,  1835,  which 
was  in  Sherburne's  handwriting,  and  written,  as  he  said, 
at  Heatley's  dictation,  Heatley  left  a  small  piece  of  land 
near  Brindle  Lodge  to  the  plaintiffs ;  directing  that  they 
should  enjoy  it  in  the  same  manner  as  the  mansion-house 
mentioned  in  his  will. 

By  the  codicil  of  the  3rd  of  June,  1836,  which  was  partly 
in  Sherburne's  handwriting,  Heatley  gave  to  the  plaintiffs 
a  farm,  and  certain  other  property  specified;  and  then, 
after  reciting  the  gifts  made  to  them  by  the  will  and  former 
codicil,  declared  that  he  meant  his  nieces  and  their  children 
to  take  and  enjoy  the  premises  in  the  same  manner  as 
the  former  gifts.    Then  followed  this  paragraph : — 
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1841.  "It  is  very  probable^   that  the  circumstance  of  my 

having  given  a  considerable  part  of  mj  property  to  mv 
friend^  the  Bev.  Thomas  Sherburne^  may  give  dissatisfac- 
tion to  my  said  nieces  and  their  husbands,  who  have 
expressed  themselves  to  the  effect,  that  they  had  a  moral 
right  to  the  whole  thereof  after  my  death.  Now,  in  order 
as  far  as  possible  to  prevent  any  vexatious  proceedings 
which  such  dissatisfaction  might  occasion,  and  to  the 
intent  that  my  wUl  and  codicils  may  have  full  effect  ac- 
cording to  my  intention,  as  expressed  therein,  I  direct 
that  my  said  nieces  or  their  representatives  do,  within 
twelve  calendar  months  after  my  death,  confirm  my  said 
will,  and  execute  to  Sherburne  or  his  heirs  a  release  of 
all  the  estates  devised  to  him,  and  all  claim  and  interest 
which  they  may  have  in  the  same.  In  default  whereof  I 
revoke  the  devises  of  the  estates  made  to  my  said  nieces, 
and  I  devise  the  same  to  the  said  Thomas  Sherburne,  his 
heirs  and  assigns,  for  ever;  and  I  confirm  my  said  wiU  in 
all  other  respects.'' 

In  order  to  shew  that  Sherburne  had  worked  upon  the 
mind  of  Heatley  by  means  of  superstitious  terrors,  various 
circumstances  were  stated  in  the  affidavits  of  the  plaintiffs 
and  others,  which  were  either  denied  or  considerably  qua- 
lified by  the  answer  and  affidavits  of  Sherburne ;  such  as 
Heatley's  being  continually  at  prayer  with  Sherburne,  in 
his  chapel,  at  The  Willows  (a  residence  of  Sherburne's)— a 
tomb  being  built  for  Heatley,  of  which  Sherburne,  in  con- 
versation and  otherwise,  continually  reminded  him  as 
matter  for  his  constant  reflection — and  the  employment  of 
a  young  woman  to  preach  on  religious  topics  at  Brindle 
Lodge.  On  the  other  hand,  it  appeared  from  several  of 
^eatley's  letters,  that  he  was  more  than  ordinarily  im- 
pressed with  a  belief  in  the  efficacy  of  masses  for  the  salfa- 
tion  of  souls.  On  the  envelope  in  which  the  second  will 
and  codicils  were  found,  was  the  following  memorandum 
in  Heatley's  handwriting: — "I  wish  the  rents  of  the 
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estate  at  Carlton  which  I  purchased,  but  which  is  con-         1841 
veycd  to  others  to  be  at  the  disposal  of  Dr.  Youens,  to  be 
apphed  for  as  many  masses  as  £100  will  give.     Not  to  go 
beyond  the  Lancashire  district/' 

The  influence  which  Sherburne  had  actually  gained 
overHeatley,  whether  by  religious  means  or  otherwise,  was 
shewn  by  these  facts — that  the  parties  were  constantly 
together;  that  Sherburne  corrected  or  wrote  the  letters  of 
Heatley;  that  he  was  consulted  by  Heatley  on  various 
secular  topics,  and,  amongst  others,  as  to  the  propriety 
of  bequeathing  away  property  from  his  relation;  and, 
lastly,  that  he  advised  Heatley  in  the  preparation  of 
his  second  will  and  codicils.  It  was  admitted  by  Sher- 
burne that  he  had  been  Heatley's  confessor  from  1826  to 
1832;  and  that  in  consequence  of  Heatley's  disapproval  of 
Mrs.  Eastwood^s  marriage,  he,  Sherburne,  had  been  di- 
rected by  Heatley  to  compel  the  plaintiff  to  leave  the 
house. 

That  Heatley  stood  in  considerable  fear  of  Sherburne 
seemed  evident  from  the  fact  that  when  he  was  at  Sher- 
burne's house.  The  Willows,  where  he  had  been  staying 
some  weeks,  he  procured  a  person  to  watch  Sherburne 
while  taking  a  walk,  and  then  took  the  opportunity  of  or- 
dering his  gig,  packing  up  his  luggage  and  leaving  Sher- 
burne's house  by  stealth. 

The  several  gifts  and  devises  to  the  defendant  Sher- 
borne, and  to  the  other  defendants  acting  with  him,  have 
.  been  already  partially  alluded  to,  and  are  commented  upon 
in  the  arguments  and  judgment,  and  therefore  it  is  unne- 
cessary to  make  a  particular  statement  of  them  here.  It 
appeared  that  one  of  the  purposes  to  which  the  defendant 
Sherburne  intended  to  apply  these  gifts,  was  to  the  aug- 
mentation of  a  fund  raised  by  the  secular  clergy  of  the 
district  of  Lancashire  for  their  support,  and  the  promotion 
of  the  views  and  interests  of  the  Roman  Catholic  Church. 
By  the  agreement  entered  into  by  these  clergy,  which  was 

VOL.  lY.  C  C  EQ.  EX. 
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1841.  drawn  up  in  Latin,  each  priest  was  to  celebrate  man 
MiDDLETON  eyery  month,  for  the  benefactors  of  this  stock ;  and  besides 
Shbrburnb.    6^1^®'*^  recommendations,  they  were  to  celebrate  specially, 

once  for  him  who  should  give  £10  to  the  stock ;  twice  for 

him  who  should  give  £20,  &c. 

Mr.  Simpkinson,  Mr.  StUton  Sharpe,  and  Mr.  JRoU,  for 
the  motion. — ^The  question  is,  whether  these  enormous 
gifts  can  be  supported  consistently  with  the  known  roles 
of  this  Court.  The  greater  part  of  them  were  made  while 
the  defendant  was,  by  his  own  admission,  the  regular  con- 
fessor of  Heatley.  Some  of  the  estates,  as  those  of  Salmes- 
bury  and  Walton,  were  conveyed  directly  to  the  defend- 
ant; and  with  respect  to  the  Carlton  estate,  we  insist  that 
it  was  purchased  with  Heatley's  money,  and  therefore  that 
there  is  a  resulting  trust  for  the  plaintiffs.  The  j610,000 
were  obviously  paid  to  the  bankers  for  the  purchase  of  this 
estate;  and  the  admission  of  the  defendant  that  no  trust 
has  been  declared  of  it,  coupled  with  the  direction  given 
by  the  testator  on  the  envelope  containing  the  last  will  and 
codicils,  clearly  shew  .under  what  circumstances  and  for 
what  purposes  this  estate  was  bought.  Then  there  is 
Teebay's  bond  given  for  £8500,  lent  by  Heatley,  and  of 
which  Sherburne  is  the  obligee.  How  can  such  a  trans- 
action  stand  7  The  degree  of  influence  which  this  de- 
fendant acquired  over  the  mind  of  Heatley,  may  be  judged 
of  not  only  by  the  results,  but  by  all  the  attendant  circum- 
stances of  the  case :  th6  expulsion  of  the  plaintiffs — ^the  re- 
tired manner  of  Heatley's  living,  except  as  £Eur  as  Sherburne 
and  his  friends  were  concerned — ^his  practice  of  consulting 
Sherburne  upon  all  matters  of  secular  interest,  even  to  the 
extent  of  trusting  him  with  writing  his  letters — ^the  trans- 
saction  at  The  Willows ;  and,  lastly,  the  very  peculiar  cir- 
cumstances under  which  the  will  and  codicils  were  found. 
The  question  is,  whether  the  influence  so  gained  has  been 
fairly  gained.    We  submit  that  it  has  not,  and  that  there 
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is  ererj  ingredient  in  the  case  for  the  interference  of  the         i84i. 
Court.    As,  however,  it  would  be  useless  to  decide  upon     .)     '     ' 

'^  MlDDLETOM 

the  gifts  of  inter  vivos  till  the  validity  or  invalidity  of  the  ^^  ». 
will  is  established,  it  is  submitted  that,  for  the  purposes  of 
justice,  the  Court  will  at  once  direct  an  issue  devisavit  vel 
non,  and  appoint  a  receiver.  It  must  be  admitted,  that  it  is 
oot  the  practice  to  appoint  a  receiver  in  these  cases,  except 
imder  very  strong  circumstances ;  but  this  is  a  strong  case^ 
and  the  numerous  dicta  on  the  subject,  as  well  as  the  de- 
dsion  in  Podmore  y.  Gunning  (a),  are  quite  sufficient  to 
justify  the  interference  of  the  Court. 

Then,  what  is  the  nature  of  the  influence  which  has 
been  employed?  Heatley  was  a  person  evidently  under 
strong  religious  feelings.  He  was  a  good  and  religious 
man.  The  papers  which  are  in  evidence  shew  how  essen- 
tial to  salvation  he  considered  the  saying  of  masses  and 
giving  of  alms.  His  feelings  on  these  subjects  evidently 
became  stronger  while  the  defendant  was  his  confessor. 
The  defendant  says,  he  contracted  a  warm  intimacy  with 
Ileatley;  but  their  habits  of  intimacy  cannot  be  attri- 
buted to  their  being  in  the  same  situation  in  life,  or  being 
brought  up  at  the  same  college,  or  to  any  circum- 
stance which  ordinarily  leads  to  intimacy.  No  cause  can 
be  assigned  for  the  intimacy  between  these  parties  but 
religious  intercourse.  Can  the  gifts  made  while  such  a  re- 
lation existed  between  the  donor  and  donee  be  supported  ? 
In  the  analogous  cases  of  guardian  and  ward,  and  attorney 
and  client,  gifts  made  under  similar  circumstances  are  not 
allowed  to  stand.  In  Mortm  v.  ReUy  {b)  and  Hugueniny. 
Bageley  {c),  the  gifts  were  set  aside  on  the  ground  of  reli- 
gious influence.  Dent  y.  Bennett  {d),  in  which  the  agree- 
ment was  between  a  medical  man  and  his  patient,  was  a 
still  stronger  case.    But  can  any  case  stronger  than  the 

(a)  5  Sim.  485.  (c)  14  Ves.  273. 

(6)  2  Eden,  286.  (d)  7  Sim.  539. 

c  c  2 


EQUITY  CASES  IN  THE 

1841.  present  be  imagined?  This  defendant,  holding  the  situa- 
tion which  he  did^  was  employed  to  turn  the  testator's 
nieces  out  of  the  house.  He  was  also  consulted  as  to  the 
disposal  of  the  testator^s  property.  Was  he  an  attorney? 
Was  he  a  land  agent  ?  His  education  at  Valladolid  would 
only  qualify  him  as  a  spiritual  adviser.  When  we  find 
these  clergymen  with  bonds  and  title-deeds  in  their  hands, 
we  have  a  right  to  make  the  strongest  remarks  on  their 
conduct.  When  we  find  them  taking  advantage  of  their 
religious  character  to  interfere  in  the  secular  afiairs  of 
those  under  their  spiritual  charge,  we  have  a  right  to  com- 
ment on  their  motives,  and  even  on  their  religious  per- 
suasion. It  is  impossible  also  not  to  remark  upon  the 
rule  which  the  secular  priests  of  North  Lancashire  have 
established  for  themselves,  and  with  which  the  conduct  of 
these  defendants  is  in  accordance.  By  that  rule,  which 
is  drawn  up  in  Latin  for  their  special  guidance,  they  agree 
to  obtain  as  large  benefactions  as  they  can  from  their  spi- 
ritual clients.  They  are  to  procure  alms  to  be  given  to 
them  as  a  corporation.  But  it  is  the  rule  of  this  Court  to 
set  aside  gifts  so  made  to  ecclesiastics.  It  is  creditable 
to  the  Protestant  Church  that  the  rule  is  not  fortified  by 
authorities ;  but  in  the  absence  of  authorities,  if  none  can 
be  found,  the  Court  will  not  shrink  from  establishing 
such  a  rule.  Public  policy  and  public  morality  require 
it.  In  all  Roman  Catholic  countries  the  case  of  a  con- 
fessor is  likened  to  those  ordinary  cases  of  fiduciary  rela^ 
tion  which  have  been  already  referred  to :  PotMer,  Trmti 
des  Donations  Tesiamentaires,  Chap.  3,  Art.  3;  Merlin, 
Riperioire  de  Jurisprudence,  tit.  Confesseur,  Art.  III.  And 
Pothier  carries  it  so  far  as  to  say,  that  in  some  cases 
the  convent  or  body  to  which  the  confessor  belongs,  can- 
not take  a  gift  or  legacy  from  the  party  whom  he  con- 
fesses (a).     If  these  rules  are  prevalent  in  Roman  Catho- 

(a)  Des  Donations  entre  Vifs,      Leuwen's  Commentaries,  Book  3, 
Sect.  2,  Art.  11.     And  see  Van      ch.3,  s.  13. 
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lie  countries,  a  fortiori  they  must  be  applicable  here.  This  1841. 
is  a  case  of  religious  enthusiasm,  to  which  the  language  middIeton 
of  Lord  Nottingham  in  Norton  v.  Belly,  and.  of  Sir  Samuel 
BomiUy  in  his  celebrated  reply  in  Huguenin  v.  Baseky, 
are  peculiarly  applicable.  If  that  language  was  appro- 
priate to  the  cases  then  before  the  Court,  in  which  Pro- 
testants were  concerned,  how  much  stronger  does  it  apply 
where  the  party  using  the  influence  is  furnished  with  all 
the  resources  of  the  Roman  Catholic  religion.  Here  the 
whole  previous  bent  and  inclination  of  the  party  making 
the  gifts  was  to  his  religion,  and  his  confessor  was  almost 
his  only  companion.  It  was  a  mixed  case  of  want  of  capa- 
city and  undue  influence.  [The  Lord  Chief  Baron, — 
Eyery  man  makes  his  will  under  some  influence  or  an- 
other. In  the  case  of  General  Yorke  (a),  who  left  his  pro- 
perty to  his  groom,  Mr.  Justice  Chambre,  who  tried  the 
cause  and  who  was  the  best  lawyer  of  his  day,  told  the 
jury  he  hardly  ktiew  what  undue  influence  was.  The  jury 
found  for  the  defendant,  and  that  verdict  was  confirmed. 
Again,  in  Lord  Trimlestown's  case  (i),  it  was  said  that  the 
will  had  been  obtained  by  his  wife's  influence,  and  the 
joiy  found  a  verdict  against  the  will.  But  the  verdict  was 
afterwards  set  aside  in  the  House  of  Lords.  No  doubt 
the  cases  of  guardian  and  ward,  and  attorney  and  client, 
stand  on  different  principles;  and  you  now  present  for 
the  first  time,  as  analogous  to  those,  the  case  of  the  con- 
fessor. He  certainly  has  the  highest  species  of  influence, 
and  that  influence  may  be  fraudulently  used.]  We  con- 
tend  that  the  influence  in  this  case  is  what  Lord  HarcU 
vncke  called,  in  Hylton  v.  Hylton  {c),  a  good  influence  un- 
fairly used :  Bridgman  v.  Green  (rf). 

Lastly,  although  this  application  is  made  under  very 
strong  circumstances,  this  is  not  a  case  in  which  the  Court 

(a)  And  see  9  Ves.  185.  (c)  2  Ves.  sen.,  549. 

(6)  Tr'mUtlowtt  v.  Lloyd,  1  Bligh,         (d)  Wilm.  58. 
N.S.427. 
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1341,        is  called  upon  to  require  more  than  a  degree  of  presump- 
^     >f    <      tion  against  the  validity  of  the  will.     This  is  not  the  case 

MiDDLETON  ^  r.  1  ^       .  .  1  1-         1 

v.  of  a  distant  or  unknown  relation  coming  to  be  rehered 

Rt¥  R  R  HIT  R  N  P 

against  the  will  after  a  long  lapse  of  time.  It  is  the  case 
of  near  relatives,  putting  forward  their  claim  immediately, 
offering  a  strong  case  to  the  Court,  and  not  disturbing  the 
other  party  in  the  enjoyment  of  the  property,  because  in 
fact  he  is  not  in  possession.  It  is  also  to  be  remarked,  that 
danger  to  the  property  is  not  necessary  to  induce  the  Court 
to  appoint  a  receiver  in  a  case  where  an  instrument  is 
sought  to  be  set  aside :  Huguenm  v.  Baseley. 

Mr.  Bethell  and  Mr.  Walker,  contra. — ^The  principal  dr- 
cumstances  which  are  relied  upon  on  the  other  side,  to 
shew  the  undue  influence  of  this  defendant  over  Heatley, 
are  the  expulsion  of  the  plaintiffs  from  Heatley's  house 
and  Heatley's  conduct  at  The  Willows.  But  the  first  of 
these  circumstances  is  completely  explained  by  Sherburne's 
affidavit,  and  the  second  is  only  sworn  to  by  a  discarded 
gardener.  The  real  reason  of  Heatley's  going  to  The 
Willows,  namely,  that  his  house  might  be  repaired,  is  to- 
tally suppressed  on  the  other  side.  There  is  no  evidence 
whatever  that  Heatley  was  a  man  of  weak  mind.  Was 
there  anything  unreasonable,  considering  his  circnm- 
stances,  that  he  should  devote  a  large  portion  of  his  pro* 
perty  to  Christian  duties?  What  is  to  be  thought  of  a 
case  which  rests  on  charity  being  a  sign  of  insanity  7  Bat 
notwithstanding  the  alleged  ascendancy  of  Sherburne  it 
appears  that  Heatley  desired  to  benefit  his  nieces,  and, 
in  fact,  did  do  so.  What  he  provided  for  them  by  his 
will  of  1824  was  small  compared  with  what  they  took 
under  the  subsequent  will  and  codicils. 

But  it  is  contended,  notwithstanding  the  strong  evi- 
dence to  the  contrary,  that  the  testator  had  not  the  free 
use  of  his  faculties  when  he  made  his  will,  and  that  the 
Court  will  appoint  a  receiver  as  against  the  devisee.  Now, 
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to  decide  whether  this  was  a  good  will  or  not — ^whether  1841. 
there  was  fraud  or  improper  interference  in  the  concoction 
of  it^  does  not  belong  to  this  Court — is  not  a  jurisdiction 
exercised  by  this  Court,  but  is  part  of  the  province  of  a 
jary,  and  exerdseable  at  common  law  only.  If  so,  it  is 
impossible  for  your  Lordship  to  interfere,  so  far  as  the 
real  estates  are  concerned.  The  hardihood  of  contending 
the  contrary,  in  a  legal  point  of  yiew,  is  equal  to  the 
hardihood  with  which  this  case  has  been  argued  on  the 
question  of  morality.  No  receiver  has  ever  been  appoint- 
ed, at  the  instance  of  an  heir  at  law,  against  a  devisee. 
One  of  the  earliest  cases  on  this  subject  is  one  of  the 
most  conclusive :  Kerrich  v.  Bransby  {a).  The  reasons  in 
that  case  are  remarkable,  and  were  acquiesced  in  by  the 
House  of  Lords.  That  case  is  a  strong  authority  for  the 
ordinary  proposition,  that  the  question  as  to  animius  tes^ 
iwndi  belongs  to  the  Courts  of  common  law :  Andrews 
y.Powy9{b),  Bennet  v.  Vade  {c),  Bates  v.  Graves  (rf).  A 
Court  of  Equity  will  only  appoint  a  receiver  in  those 
cases  where  it  will  give  relief  at  the  hearing.  The  appoint- 
ment of  a  receiver  is  an  equitable  execution :  Dtwis  v. 
Duke  of  Marlborough  (e),  Huguenin  v.  Baseley,  Pemberion 
y.Pemb€rton{g),  Jones  v.  Jones  {h).  The  last-mentioned 
case  is  very  similar  to  the  present.  It  was  an  application 
by  an  heir  at  law  seeking  to  give  jurisdiction  to  this  Court 
to  determine  the  validity  of  a  will.  Sir  WiUiam  Grant 
said — ''It  is  impossible  that  at  this  time  of  day  it  can  be 
made  a  serious  question,  whether  it  be  in  this  Court  that  the 
validity  of  a  will,  either  of  real  or  personal  estate,  is  to  be 
determined.  And  although  there  may  have  been  instances 
of  issues  directed  on  the  bill  of  an  heir  at  law,  where  no 
opposition  has  been  made  to  that  mode  of  proceeding,  yet 

(a)  7  Bro.  P.  C.  437.  {e)  2  Swanst  108. 

{h)  2  Bro.  P.  C.  504.  {g)  13  Ves.  297. 

(e)  2  Atk.  324.  {h)  3  Mer.  161. 
(d)  2  Ves.  jun.,  288. 
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1841.  I  apprehend  that  he  cannot  insist  on  any  such  direction. 
He  may  bring  his  ejectment;  and  if  there  be  any  impedi- 
ments to  the  proper  trial  of  the  merits^  he  may  come  here 
to  have  them  removed.  But  he  has  no  right  to  have  an 
issue  substituted  in  the  place  of  an  ejectment.  K  he  can 
have  no  issue^  can  he  have  those  consequential  directions 
that  are  asked  only  on  the  supposition  that  an  issue  is  to 
be  granted?^'  His  Honor  then  proceeds  to  remark,  that 
this  Court  will  not  grant  an  injunction  to  stay  waste  as 
between  heir  and  devisee,  and  he  adds — "  If  the  CJourt 
will  not  interpose  to  stay  waste,  a  fortiori  it  will  refuse  to 
appoint  a  receiver  or  to  restrain  the  devisee  from  exercis- 
ing other  acts  of  ownership  over  the  property.''  His 
Honor,  therefore,  on  these  grounds  allowed  the  demur- 
rer to  the  bill  in  that  case.  The  plaintiff  having  thus 
failed  in  his  suit,  brought  other  bills,  with  a  view  to  the 
same  relief,  both  in  the  Court  of  Chancery  (a)  and  in  this 
Court  (i),  but  without  effect.  In  the  case  of  GingeU  v. 
Home  {c)j  where  it  was  attempted  unsuccessfully  to  obtain 
relief  against  the  probate  of  a  will  of  personalty,  reference 
was  made  to  the  case  of  Podmore  v.  Gunning,  which  has 
been  cited  in  the  present  argument.  But  the  Vice-Chan' 
cellar  said,  that  Podmore  v.  Gunning  did  not  apply  to  cases 
of  this  nature,  inasmuch  as  the  Court,  in  that  case,  did 
not  act  against  the  will,  but  in  furtherance  of  a  trust  ap- 
pearing on  the  face  of  it.  Podmore  v.  Gunning  depended 
on  this  principle,  that  if  a  man  is  induced  to  make  a  will 
by  a  promise  by  the  devisee  to  do  something  which  the 
testator  desires,  the  devisee  is  compellable  in  equity  to 
make  good  the  assurance.  There  are  a  series  of  authori- 
ties for  that  proposition.  Such  a  decision  is  not  against 
the  will,  but  in  favour  of  it ;  it  involves  no  question  of 
animtis  testandi.     The  principle  is,  that  it  is  improper  for 

(a)  3  Madd.  1 ;  Jac.  4G6.  {b)  7  Price,  665. 

(c)  9  Sim.  539. 
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the  devisee  not  to  perform  the  condition  upon  which  he        1841  • 

takes  under  the  will.    If  the  case  alleged  by  the  plaintiff  in     middleton 

Podmore  v.  Gtmnina  had  been  substantiated,  it  would  have  "• 

.  ^  ^  ,  Shbrburne. 

raised  a  trust.  In  these  cases  there  is  something  colla- 
teral to  and  dehors  the  will.  At  first  the  Vice-Chancellor 
thought  there  was  so  much  in  that  case  that  he  ap- 
pointed a  receiver,  thinking  the  plaintiff  primd  facie  en- 
titled; but  that  does  not  justify  the  proposition,  that  this 
Court  will  interfere  pending  a  question  as  to  what  is 
or  is  not  a  man's  will.  [The  Lord  Chief  Baron. — If  it 
were  res  integra,  I  should  have  doubted  the  principle  of 
that  case.  It  is  to  enforce  a  contract  dehors  the  will. 
Suppose  you  invert  it,  how  does  it  stand  then?  There  is 
an  old  case  to  the  effect  that  a  man,  who  has  done  the 
most  important  services  to  the  testator  in  consideration  of 
a  promised  benefit  under  his  will,  can  neither  file  a  bill 
nor  bring  an  action  on  the  ground  of  being  left  out  of  the 
will.  So,  conversely,  one  should  have  thought  that  a  bill 
would  not  have  been  maintainable  the  other  way.]  What- 
ever be  the  authority  of  Podmore  v.  Gunning,  it  has  no 
application.  But  here,  supposing  the  Court  could  appoint  a 
receiver,  on  the  ground  of  danger  to  the  property  alone, 
notwithstanding  the  state  of  the  title — ^is  there  any  danger 
here  to  warrant  such  interference?  There  is  no  evidence 
of  that  sort  on  which  the  Court  can  act.  Taiham  v. 
Wright  (a)  was  a  case  which  clearly  demanded  a  receiver, 
and  yet  no  application  for  that  purpose  was  made. 

Independently  of  the  question  of  jurisdiction  there  are 
no  merits  upon  which  the  present  application  can  be  main- 
tained. The  argument  on  the  other  side  depends  princi- 
pally on  three  objections :  the  weak  capacity  of  the  testa- 
tor, imdue  influence  used  against  him,  and  the  relative 
situation  of  the  parties.  No  evidence,  except  one  docu- 
ment, has  been  adduced  as  to  any  secret  trust.  As  to 
incapacity  and  undue  influence  the  evidence  is  the  slight- 

(a)  2  Kuss.  &  M.  1. 
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1841.  est  possible.  Witli  respect  to  the  relative  situation  of  the 
parties^  there  is  nothing  in  the  policy  of  oar  law  which 
prevents  such  bequests  as  these.  The  case  before  Mr. 
Justice  BuUer  {a),  in  which  a  bequest  to  the  attorney  who 
prepared  the  will  was  held  bad,  was  never  approved  of  by 
Lord  Eldon  (i).  In  Ingram  v.  fFyatt  (c),  a  very  strong 
case  on  this  subject,  the  will  was  supported.  Much  has 
been  said  of  the  foreign  law  relating  to  legacies  given  to 
priests;  but  if  the  matter  were  further  investigated  it  would 
be  found  that  there  is  a  difference  in  this  respect  between 
the  regular  and  secular  clergy.  Generally  speaking,  ex- 
cept in  cases  where  the  relation  of  parent  and  child  sub- 
sists (tf),  there  is  no  foreign  law  which  relieves  a  man 
against  disinheritance. 

Mr.  Simpkmson,  in  reply. — ^Rrst,  as  to  the  question  of 
jurisdiction.  No  doubt  the  general  rule  is,  that  a  Court  of 
Equity  will  not  set  aside  a  will  of  real  estate,  nor  interfere 
between  heir  and  devisee  till  the  validity  of  the  will  is 
settled  at  law.  The  greater  part  of  the  authorities  go  to 
that  effect ;  but  in  none  of  those  cases  were  there  any 
legal  impediments  to  the  trial  of  the  question  at  law. 
Here  it  is  admitted  that  some  of  the  estates  are  subject 
to  outstanding  terms ;  and  as  to  the  rest,  the  defendant 
will  not  take  upon  himself  to  say  whether  such  terms 
exist  or  not.  That  was  the  case  in  Clarke  v.  Dew  (e),  in 
which,  upon  the  hearing,  an  issue  devisavii  vel  non  was 
directed.  The  plaintiff  has  therefore  a  locus  standi  quoad 
the  will;  and  the  Court  cannot  do  justice  without  an 
issue.    Kerrich  v.  Bransby  was  a  question  of  mere  legal 

(a)  Doe  d.  Farr  v.  Hkha^  3  Esp.  p.  1 542. 
284,  cited;  4  Esp.  284.  (c)   1    Hagg.   Ecc.  Rep.  384; 

(6)  See  18  Ves.  475;  1  Bligh,  3  Hagg.  Ecc.  Rep.  466. 
N.  S.  449.     As  to  the  rules  of  the  {d)  Just  Inst  lib.  2,  tit  13. 
civil  law,  see  Dig.  lib.  48,  tit  X.,          (e)  Reported  on  motion  for  re- 
sect 15;  Hub.  Praelect  Vol.  3,  ceiver,  1  Rus8.&M.  103. 
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estate ;  so  was  Andrews  v.  Potm/s ;  so  was  Bennett  v.  Vade.  1841. 
In  the  latter  case^  Lord  Hardwicke,  so  far  from  repu- 
diating any  possible  interference  by  a  Court  of  Equity,  said 
that  it  would  not  interfere  without  previously  directing  an 
issue.  A  similar  doctrine  is  held  by  Lord  Eosslyn  in 
Bates  V.  Graves,  and  by  Lord  Eldon  in  Pemberton  v.  Pem^ 
berton.  But  in^  that  case  Lord  Eldon  is  said  to  hare  ex- 
pressed himself  to  the  effect,  that,  after  the  jury  has  given 
a  verdict,  the  Court  will  act.  Similar  expressions  occur 
in  Jones  v.  Frost,  and  Jones  v.  Jones.  In  the  latter  case 
Sir  William  Grant  said,  he  could  not  see  a  very  good 
reason  why  the  Court  which  interferes  for  the  preserva- 
tion of  personal  property  pending  a  suit  in  the  Ecclesias- 
tical Court,  should  not  interfere  to  preserve  real  pro- 
perty pending  a  suit  concerning  the  validity  of  the  de- 
vise. Here  neither  of  the  parties  is  in  possession.  In 
Jones  V.  Jones  the  demurrer  was  allowed  principally  on 
the  ground  that  the  bill  stated  no  impediments  to  an  ac- 
tion. Then,  supposing  that  the  Court  would  give  relief 
at  the  hearing  by  the  removal  of  impediments,  or  by  di- 
recting an  issue,  it  has  equally  jurisdiction  to  interfere  by 
appointing  an  interim  receiver.  There  is  no  express  au- 
thority to  this  effect  amongst  the  printed  cases,  but  there 
are  many  expressions  which  intimate  that  the  Court  has 
such  jurisdiction,  and  would  appoint  a  receiver  in  a  strong 
case.  These  are  to  be  met  with  in  Mordaunt  v.  Hooper  (a), 
Kmgkt  v.  Duplessis  (i),  Lloyd  v.  Passingham  {c),  and  Clarke 
V.  Dew  (d),  which  latter  case  is  at  variance  with  the  pre- 
vious case  of  Smith  v.  Colly er  {e). 

There  is,  however,  an  unreported  case,  that  of  Back* 
land  V.  Soulten{g),  which  expressly  decides,  that,  in  a 

{a)  Ambler,  311.  (0  8  Ves.  89. 

(6)  1  Ves.  sen.,  324;  2  Yes.  sen.,  (s)    Buckland  v.  S(mUen.      In 

360.  Chan.  20th  of  December,    1824. 

(c)  16  Ves.  69.  R.  L.  1824,  A.  fo.  186.    The  bill 

\d)  1  Russ.  &  M.  103.  was  filed  by  the  next  of  kin  and 
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case  between  heir  and  devisee^  the  Court  will  appoint 
a  receiver  of  the  real  estate;  and  further^  that  on  mo- 
iion  for  such  receiver,  it  will  direct  an  issue  devisavii 
vel  non,  although  the  application  for  an  issue  is  not 
included  in  the  notice  of  motion.  The  case  of  Goul- 
den  V.  Lydiat  (a)  also  shews  that  an  issue  may  be  directed 


co-heirs  in  gavelkind  of  William 
Buckland,  one  of  the  plaintiffs,  be- 
ing also  his  heir  at  law.  The  bill, 
alleging  that  the  legal  estate  in  cer- 
tain premises  mentioned  was  out- 
standing, prayed  that  an  issue  de- 
v'uavU  vel  non  might  be  directed 
by  the  Court  to  try  the  validity  of 
an  alleged  will  and  codicil  set  up 
by  the  defendant,  who  was  devisee 
and  executor  under  that  will  and 
codicil,  or  to  try  the  validity  of  the 
latter  of  the  said  paper  writings ; 
and  in  the  event  of  the  issue  being 
found  against  the  validity  of  the 
said  paper  writings,  then  that  the 
two  paper  writings,  or  the  latter  of 
them,  might  be  delivered  up  to  the 
plaintiffs  to  be  cancelled;  and  in 
the  mean  time  that  a  receiver  of 
the  rents  and  profits  of  Buckland's 
real  estate  might  be  appointed, 
and  an  account  taken  of  the  rents 
and  profits  of  the  real  estate  and  of 
the  personal  estate,  and  the  pro- 
duce thereof,  which  in  the  lifetime, 
and  after  the  death  of  Buckland, 
had  been  received  by  the  defend- 
ant. And  the  bill,  alleging  that 
the  plaintiffs  had  instituted  pro- 
ceedings in  the  Spiritual  Court, 
and  that  the  suit  was  still  pending, 
prayed  that,  pending  this  suit,  a 
receiver  of  the  personal  estate 
might  be  appointed,  and  in  the 
mean  time  for  an  injunction. 
A  motion  was  made  before  Lord 


Eidon,  C,  for  a  receiver  of  tlie 
rents  and  profits  of  the  real  estate 
and  of  tlie  personal  estate,  and  far 
an  injimction  to  restrain  the  re- 
ceipt of  the  rents  and  profits  of  the 
real  estate,  or  any  part  of  the  per- 
sonal estate.  An  application  for  an 
issue  was  not  included  in  the  notice 
of  motion. 

The  motion  was  strongly  con- 
tested. 

Mr.  Harl  and  Mr.  KnipM,  for 
the  motion. 

Mr.  Tretlove,  contra. 

It  was  ordered,  that  an  injunc- 
tion should  issue  pursuant  to  the 
notice  of  motion ;  and  that  it  be 
referred  to  the  Master  to  appoint 
some  proper  person  or  persons  to 
receive  the  rents  and  profits  of  the 
real  estate,  and  to  collect  and  get 
in  the  outstanding  personal  estate. 
And  it  was  further  ordered,  that 
the  parties  should  proceed  to  a 
trial  at  law  in  the  Court  of  King's 
Bench,  at  the  Sittings  in  London 
after  Hilary  Term,  on  the  follow- 
issue,  devisavii  vel  non,  &c. 

(a)  Gotdden  v.  Lydiat.  In  Chan. 
Bill  filed,  M.  T.  1808.  The  plain- 
tiff, an  infant,  filed  his  bill  as  tlie 
only  child  and  next  of  kin  of  John 
Goulden,  who  died  intestate,  againrt 
his  administrator  and  Robert  Goul- 
den, who  claimed  to  be  next  of  kin 
of  the  intestate.  The  defendant 
Goulden  insisted  that  the  plaintiff 
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as  to  a  simple  fact^  on  an  interlocutory  motion  for  a  re-        1841. 
ceiver.    In  FuUagar  v.  Clarke  (a).  Lord  Eldon  referred  to    m„,pletom 
this  case,  observing  that  a  simple  question  of  competence  «'• 

was  a  fit  subject  for  an  interlocutory  issue,  though  it  was 
otherwise  as  to  an  intricate  case  of  fraud.  In  that  case, 
had  the  question  depended  simply  on  competency,  it  is 
clear  that  he  would  have  granted  an  issue.  A  similar 
principle  is  contained  in  Agar  v.  The  RegenVs  Canal  Com^ 
pony  {b).  The  present  is  a  very  strong  case  for  granting 
an  issue;  for  the  plaintiffs  forfeit  all  benefit  under  the 
will  unless  within  a  year  they  release  all  claims  upon  the 
devised  estates. 

Secondly,  as  to  the  merits.  Although  the  affidavits  are 
in  some  respects  contradictory,  yet  there  is  amply  sufficient 
to  shew  that  an  undue  influence  was  exercised.  Can 
these  lavish  gifts  be  imputed  solely  to  the  warm  friendship 
and  esteem  in  which  this  defendant  was  held  by  Heatley  ? 
Besides,  the  defendant's  conduct,  to  say  the  least  of 
it,  is  evasive.  For  when  he  came  to  Brindle  Lodge, 
after  Heatley's  death,  he,  at  first,  upon  being  interrogated 
by  the  plaintiffs,  denied  all  knowledge  of  a  will.     Being 

was  illegitimate.    On  the  16th  of  was  right;  that  the  sooner  the  que»- 

Julvi  1809,   on  motion  for  a  re-  tion  was  tried  the  hetter  for  all 

ceiver,  an  issue  was  directed  by  parties ;  that  it  prevented  a  failure 

Lord  Eldon,  C,  to  try  whether  the  of  evidence;  and  though  the  case 

plaintiff  was  iUegitimate.    The  is-  before  him  was  difficult  by  reason 

sue  was  tried,  and  a  verdict  had  for  of  its  complicated  circumstances, 

theplaintiffin  July,  1811.  Amotion  and  though  he  might  differ  from 

was  afterwards  made  for  a  new  trial,  the  jury,   as  Lord   EUenhorough 

but  refused.     On  the  cause  com-  did,  he  thought,  upon  the  whole, 

ing  on  fur  hearing,  the  defendant  that  they  might  be  the  better  judges 

Goolden  again  applied  for  a  new  in  such  a  case, 

trial ;  but  Lord  Eldun  refused  to  Mr.  Home  and  Mr.  Simpkinson, 

grant  it     His  Lordship  observed,  for  the  plaintiff, 

that  Master  Hollisi  had  frequently  Mr.  Hart  and  Mr.  Blake,  for 

said  that  Court  was  wroi)g  in  di-  the  defendant, 

recting  an  issue  on  an  interlocutory  (a)  18  Ves.  483. 

motion,  but  that,  upon  reflection,  (6)  G.  Coop.  77. 
he,  the  Chancellor,  was  satisfied  he 
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184L        now  questioned  as  to  the  fact  of  this  denial,  the  answer 
MiDDLBTOK    ^^ich  he  gives  is,  that  he  did  not  deny  the  exiitence  of  a 
wiU. 


SUERBU&MB« 


Mr.  Bethell. — Mordaunt  v.  Hooper  has  nothing  to  do  with 
a  will.  In  Knight  y.  Duplesais,  it  is  laid  down  by  Lord 
Hardwicke,  that  there  is  no  instance  in  which  the  Court 
has  ordered  a  receiver  for  the  benefit  of  the  heir  at  law. 
Uayd  V.  Pasamgham  only  determines  that  a  receiver  may  be 
appointed  against  the  legal  title  in  a  strong  case  of  fraud. 
In  that  case  it  is  the  fraud  that  gives  the  Court  jurisdiction. 
In  Clarke  v.  Dew  the  marginal  note  is  at  variance  with  the 
reported  facts.  With  respect  to  the  issue  devistxvit  vel  fum, 
the  heir  has  no  right  to  one,  except  by  consent.  To  give 
the  heir  an  issue,  without  the  consent  of  the  other  party, 
is,  in  effect,  assuming  jurisdiction  to  try  the  validity  of 
the  will;  for  this  is  the  only  relief  which  the  heir  asks  in 
such  a  case.  [The  Lord  Chirf  Baron. — Suppose  there  are 
outstanding  terms ;  he  has  no  relief  but  in  equity.]  The 
relief  ends  in  removing  the  terms.  [The  Lord  Chief 
Baron. — ^In  Wright  v.  Tatham,  an  issue  was  directed.] 
That  was  not  opposed.  [The  Lord  Chief  Baron. — I  think 
it  was  (a).]  The  course  of  the  authorities  is  the  other 
way.  As  to  the  case  of  Buckland  v.  Soulten,  it  is  impos- 
sible that  Lord  Eldon  could  have  ordered  an  issue  upon 
a  mere  motion  for  a  receiver,  except  by  consent.  [The 
Lord  Chief  Baron. — I  certainly  think  it  highly  probable 
that  the  addition  to  that  order  was  by  arrangement.]  If 
so,  that  case  has  no  application.  Throughout  the  whole  of 
the  cases  the  issue  devisavit  vel  non  is  always  the  subject  of 
decree,  and  not  of  interlocutory  order.  And  the  removal 
of  terms  must  be  by  decree :  Norihey  v.  Pearce  (4). 

(a)  Qu.  Whether  it  was  not  also  Yes.  475. 
opposed  in  Shewen  ▼.  Letais,  3  Men  (6)  1  S.  &  S.  420.    See  Binger  r. 

167)  n. ;  and  see  the  observation  Blake,  ante,  Vol.  3,  p.  591. 
of  Loid  Eldon  in  Paine  ▼.  Hall,  18 
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The  LonB  Chief  Bakon. — ^This  was  a  motion  to  ap-        IS41. 

point  a  receiver^  for  which  purpose  some  parts  of  the  de-     mioolbtok 

fendanf  s  answer  were  read,  and  the  affidavits  filed  on  both    ^      ** 

'  Sberburme. 

sides.    The  object  of  the  bill  is  to  investigate  and  to  pro-     j^^^  13/;^, 

core  a  decision  npon  certain  proceedings  which  have  taken 

place  between  the  defendant  and  a  gentleman  of  the  name 

of  Heatley^  in  Lancashire,  who  had  made  a  will,  and  who 

likewise  disposed  of  his  property  by  several  intermediate 

transactions  whilst  he  was  alive,  which  are  sought  to  be  set 

aside  by  this  bill.    The  motion  was  discussed  at  very  great 

length,  and  a  great  variety  of  learning  produced  npon  it, 

after  which  I  should  pay  an  ill  compliment  to  the  bar,  did 

I  not  advert  to  the  grounds  which  have  been  taken  both 

for  and  against  the  motion :  although,  I  might,  perhaps, 

if  it  had  not  been  for  that  circumstance,  have  arrived  at  a 

conclusion  by  a  shorter  process  than  that  which,  under 

the  circumstances,  I  have  found  it  necessary  to  adopt. 

It  was  contended,  in  opposition  to  this  motion,  that 
one  of  the  principal  objects  of  the  bill  was  to  set  aside  a 
will;  but  that  as  a  Court  of  Equity  had  no  jurisdiction 
to  do  this,  it  followed  as  a  consequence  that  it  could  nei« 
ther  appoint  a  receiver  nor  grant  an  injunction :  or  in 
other  words,  that  because  the  principal  object  of  the  bill 
could  not  be  entertained  by  a  Court  of  Equity,  there- 
fore the  collateral  consequences,  which  were  incidental 
only  to  the  original  jurisdiction,  could  not  be  enter- 
tained by  the  Court.  That,  I  conceive,  was  the  general 
outline  of  Mr.  BethelPs  argument,  and  his  first  position 
was,  that  Courts  of  Equity  had  no  jurisdiction  whatever 
in  trjring  the  validity  of  a  will;  no  jurisdiction  as  to  a 
will  of  personalty,  because  that  belongs  to  the  Ecclesiasti- 
cal Court,  and  none  as  to  a  will  of  real  estate,  because  that 
was  a  question  of  law  to  be  decided  by  a  jury. 

Now,  before  I  enter  into  the  proposition  to  the  extent 
to  which  it  was  carried,  I  will  refer  to  the  authorities  which 
he  cited  in  support  of  it;   and  the  first  was  the  case 
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1841.        Kerrich  v.  Bransby  (a).     Upon  looking  at  that  case,  there 
^     ^^^'      is  not  the  least  doubt  that  the  abridgment  of  it,  as  given 
«.  by  the  reporter  at  the  top  of  it,  corresponds  with  Mr. 

BethelVs  quotation,  because  it  is  this  : — "A  will  cannot  be 
set  aside  in  equity  for  fraud  or  imposition ;  because  if  it  is 
of  personal  estate,  it  may  be  set  aside  in  the  Ecclesiastical 
Court,  and  if  of  real  estate  it  may  be  set  aside  at  law,  on 
the  issue  devisavit  vel  nonJ'  That  is  a  very  imperfect 
statement,  because  an  issue  devisavit  vel  non  is  in  truth  de- 
termined in  a  Court  of  Equity.  After  it  is  tried,  a  Court 
of  law  can  do  nothing :  it  is  still  before  a  Court  of  Equity. 
However,  when  you  come  to  look  at  the  case  of  Kerrich  v. 
Bransby,  it  will  be  found  to  furnish  anything  but  an  au- 
thority for  that  digest  of  it.  It  was  a  case  of  a  bill  filed 
for  the  purpose,  undoubtedly,  of  setting  aside  a  will  and 
for  taking  other  proceedings  incidental  to  a  Court  of 
Equity,  and  to  that  bill  an  answer  was  put  in.  The 
imposition  and  fraud  were  denied  by  the  answer,  and  the 
cause  went  to  a  hearing  upon  the  evidence;  and  upon  the 
evidence  it  was  clearly  established  that  there  was  neither 
fraud  nor  imposition  in  making  the  will.  The  only  evi- 
dence of  fraud  was  the  declaration  of  a  witness,  Mrs.  Harts- 
horn, who  stated  that  the  testator  was  incompetent,  and 
did  not  know  what  he  was  about.  It  was  proved  by  a 
witness  on  the  other  side  that  he  was  present  when  the 
will  was  given  to  her  by  the  devisee  to  keep,  and  that  she 
did  keep  it,  and  that  then  she  urged  no  objection,  and 
made  no  remark  upon  it.  Three  witnesses  were  examined  ; 
the  person  who  prepared  the  will  was  examined,  and  there 
never  was  a  clearer  or  more  distinct  case  in  support  of  a 
wiU,  notwithstanding  Lord  Macclesfield^  from  circum- 
stances which  he  laid  hold  of,  thought  fit  to  make  a  decree 
to  set  the  will  aside.  A  very  short  and  imperfect  note  of 
that  case  will  be  found  in  Viner^s  Abridgment  (ft).  It  is 
evidently  the  same  case,  for  there  is  Lord  Macclesfield's 

(a)  7  Bro.  P.  C.  437.  (6)  Vol.  8,  p.  167 
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yery  reasoning ;  and  the  reasons  he  states^  as  far  as  you 
can  rely  npon  that  report^  are  very  imperfect  to  support  his 
judgment.  That  decision  was  appealed  from  to  the  House 
of  Lords^  and  upon  appeal  the  House  of  Lords  reversed 
the  judgment  and  dismissed  the  bill ; — ^upon  what  ground  ? 
Eyery  body  knows  that  Broum'a  Reports  contain  the  cases 
on  both  sides^  and  the  substance  of  the  decisions.  When 
you  look  at  the  case  in  Brown,  it  is  quite  manifest  that  the 
whole  case  was  heard  on  the  merits.  On  the  merits^ 
therefore^  the  bill  was  dismissed;  because  the  will  was  by 
the  evidence  clearly  established^  and  no  person  who  exer- 
cised a  competent  judgment  could  doubt  the  propriety  of 
establishing  it.  The  decision^  therefore^  does  not  at  all 
involye  the  question^  whether  or  not  a  Court  of  Equity  will 
entertain  jurisdiction  upon  such  a  subject.  In  shorty  that 
case  proves  anything  but  the  digest  of  it  given  by  the 
reporter. 

I  mention  that  case  because  it  was  much  relied  upon^ 
probably  from  the  learned  person  who  cited  it  not  having 
gone  through  it  thoroughly^  but  relying  chiefly  upon  the 
digest.  And  I  am  not  surprised  at  his  doing  so;  because  I 
find  in  a  great  many  subsequent  allusions  to  it,  the  digest 
is  adopted  without  reference  to  the  body  of  the  report 
itself. 

The  next  case  cited  by  Mr.  Bethell  was  that  of  Andrews 
y.  Powys  (a).  Now  the  case  of  Andrews  v.  Powys  proves 
anything  but  the  proposition  for  which  it  was  cited;  and  yet 
it  has  been  often  cited  for  the  same  proposition^  and  I  think 
I  can  shew  the  origin  of  the  mistake.  It  was  a  very  re- 
markable case  of  a  testator  who  had  made  two  wills^  one  of 
which  was  made  in  favour  of  the  plaintiff  below^  and  the 
other,  some  time  afterwards,  in  favour  of  the  defendant. 
The  defendant  below  was  Andrews.  He  had  procured  the 
will  to  be  made  in  his  favour,  and  he  had  obtained  the 

(a)  2  Bro.  P.  C,  ed.  Toml.  504 ;  Ist  ed.  476. 
VOL.  ly.  D  D  BQ.  EX. 
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1841.        probate  of  it.    The  plaintiff  Powys  filed  a  bill^  having 

MiDDLETON    discovered  that ;  and^  being  in  possession  of  the  will  which 

'-  was  made  in  his  favour^  he  took  proceedings  in  the  £c- 

QHBRBURNEs 

clesiastical  Courts  and  obtained  a  certain  monition  to  be 
issued  for  the  purpose  of  revoking  the  probate ;  and  the 
case  was  depending  in  the  Ecclesiastical  Courts  and  that 
Court  had  made  an  order  upon  the  executor^  to  whom  the 
probate  had  been  granted^  to  bring  the  money  into  that 
Court.  From  that  order  an  appeal  was  made  to  the  Dele- 
gates^ and  the  order  was  discharged  because  the  Court  had 
no  jurisdiction  to  direct  money  to  be  brought  into  Court; 
after  which  the  plaintiff  filed  his  bill  stating  all  the  circum- 
stances. To  that  bill  there  was  a  demurrer^  and  the 
demurrer  was  argued  on  the  ground  that  the  Court  of 
Equity  hfid  no  jurisdiction  in  the  case^  but  that  it  belonged 
exduaively  to  the  Ecclesiastical  Court ;  and^  moreover^  that 
the  plaintiff  had  no  locus  standi  in  curid ;  for  that  the  de- 
fendant was  the  executor  and  had  the  probate,  and  that 
the  pUdntiff  had  no  interest  whatever,  but  that  he  only 
pretended  to  have  an  interest  under  a  will  which  was  not 
.  proved.  The  objection  was  very  plausible :  it  was  a^aed 
on  demurrer.  The  Lord  Chancellor,  Lord  Macelesfidd, 
overruled  the  demurrer,  and  afterwards  made  an  order  on 
the  defendant,  the  probate  executor,  to  bring  in  the 
money,  and  enjoined  him  from  receiving  any  more  money. 
Upon  that  there  was  an  appeal  to  the  House  of  Lords,  and 
the  House  of  Lords,  so  far  from  dismissing  the  bill,  con- 
firmed the  Lord  Chancellor's  decree.  The  appeal  was  dis- 
missed, and  the  orders  were  all  affirmed. 

Now  this  case  is  usually  cited  to  shew  that  a  Court  of 
Equity  will  hold  no  jurisdiction  to  set  aside  a  will  of  per- 
sonalty ;  yet  it  may  be  cited  to  shew  the  very  reverse.  In 
truth,  it  proves  no  more  than  this — that  pending  the  liti- 
gation in  the  Ecclesiastical  Court,  as  to  who  shall  be  exe- 
cutor, the  Court  of  Chancery  will  grant  an  injunction,  and 
appoint  a  receiver,  if  necessary;  and  order  money  to  be 
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brought  into  Coiirt,  if  necessary^  even  by  a  person  who  1841. 
has  had  probate  granted  to  him^  until  that  is  decided. 
That  is  what  that  case  undoubtedly  establishes ;  but  it 
does  not  establish  the  proposition  one  way  or  the  other, 
whether  this  Court  has  or  has  not  original  jurisdiction  to 
set  aside  or  to  inquire  into  the  particulars  of  a  will. 

Now,  it  is  very  remarkable,  that  the  first  time  I  find 
that  case  referred  to,  afterwards,  is  in  one  of  the  cases 
cited  by  Mr.  Bethell,  and  of  which  he  made  consider- 
able use  in  his  argument  at  the  bar.  It  is  the  case  of 
Betmet  v.  Vade  (a).  Now  I  would  just  wish  the  bar  to 
observe  how  easy  it  is  for  one  error  which  creeps  into  a 
report,  to  be  propagated  by  those  who  succeed,  and  who  do 
not  investigate  the  fountain,  but  follow  the  stream.  This 
case  otBevmei  v.  Fodle  was,  in  the  year  1742,  before  Lord 
Hardwicke.  There  is  no  occasion  to  state  it.  The  facts  of  it 
indeed  are  not  reported ;  but  it  was  cited  for  the  authority 
of  Lord  Hardwicke.  He  says : — "  1  am  of  opinion,  the 
plaintiff  in  the  original  bill  ought  to  be  relieved.  The  prin- 
cipal question  must  arise  upon  the  original  bOl.  So  far  as 
the  bill  seeks  to  set  aside  the  will,  it  is  improper;  for  this 
Court  cannot  make  a  decree  of  this  kind,  but  only  direct 
an  issue  deristwU  vel  wmP  He  is  quite  right  there.  '^  For 
it  is  settled,  ever  since  the  case  of  Powya  v.  Andrews  upon 
an  appeal  firom  Lord  MacdesfieUPs  decree,  February  6th, 
1723,  to  the  House  of  Lords,  that  a  will  cannot  be  set 
aside  for  firaud  and  imposition  here,  because  a  will  of 
personal  estate  may  be  set  aside  in  the  Ecclesiastical 
Court  for  firaud,  and  of  real  estate  at  law.''  Therefore  he 
dtes  what  appears  to  be  an  abridgment  of  the  case  in 
Bnnm^M  ParHamentary  Reports;  but  he  cites  for  it  the 
case  of  Powye  v.  AndrewSy  which  I  have  just  shewn  has  no 
bearing  on  the  subject.  Now  I  was  led  to  this  inquiry  by 
looking  at  the  cases  which  were  referred  to  by  Mr.  Bethell, 

(a)  2  Atk.  324. 
D  d2 
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1841.  and  I  found  an  old  note  of  my  own  in  my  yolome  of 
MiDDLETOM  Atkyna,  in  the  margin^  where  the  case  of  Powys  t.  Andrewi 
SH£aBuaiis  ^  referred  to.  I  found  this  note: — "He  must  meanJEier- 
rich  V.  Bransby,  which  proves  no  such  thing.'*  Kerrick  v. 
Bransby  was  the  case  he  probably  referred  to^  which  had 
been  cited  in  one  or  two  cases  as  proving  that^  and  which 
was  in  fact  the  case  containing  the  marginal  digest  which 
was  said  to  prove  that ;  but  that^  as  I  have  just  now  stated, 
proves  no  such  thing. 

Now  look  at  what  Lord  Hardwicke  says  in  another  case 
in  the  very  same  volume.     In  the  case  of  Webb  v.  Clawr- 
den,  in  the  same  volume  of  Atki/ns,  p.  424,  Lord  Hard- 
wicieBAj%i — "This  Court  will  not  determine  there  is  fraud 
in  procuring  a  wUl,  without  a  trial  at  law.''     There  is  the 
true  qualification.     I  take  it,  that  this  Court  does  not 
hold  original  jurisdiction,  and  certainly  it  never  can,  to 
set  aside  a  will  either  of  real  estate,  or  of  personal  estate, 
or  to  establish  a  will;  but  this  Court  will,  where  it  becomes 
necessary  from  the  circumstances  of  the  case  that  its  juris- 
diction should  be  exerdsed,  proceed  to  investigate  whether 
the  will  was  properly  made  or  not,  though  it  will  not  de- 
cree against  it,  generally  speaking,  without  an  issue  devisa- 
vii  vel  non.    And  when  that  issue  has  been  detennined, 
what  is  the  Court  to  do  ?    If  the  Court  has  no  jurisdiction 
upon  the  case  after  an  issue  found  against  the  will  upon 
an  issue  detrisavU  vel  non,  what  is  the  Court  to  do?     Is  it 
to  do  nothing?    Surely  the  Court  must  proceed  to  do 
something.    The  Court  will  either  make  an  order  for  the 
delivery  up  of  the  will  to  be  cancelled,  or  it  will  grant  a 
perpetual  injunction  against  the  party  claiming  under  it, 
or,  vice  versd.    Then  the  principle  really  comes  to  this, 
that  in  cases  where  there  is  no  occasion  to  resort  to  a  Court 
of  Equity — and  there  are  one  or  two  cases  of  that  sort  to 
be  found  in  the  books,  where  there  is  a  simple  statement 
that  the  will  was  made  by  fraud  and  imposition,  or  that 
the  testator  was  incompetent,  and  there  is  no  impedi- 
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ment  in  the  way  of  a  trial  at  law^  the  bill  may  be  de-        1841. 
marred  to,  because  it  contains  no  matter  upon  which  the     middlbtok 
party  is  entitled  to  relief  in  equity — the  heir  at  law  may  "• 

bring  an  ejectment,  and  he  does  not  need  the  assistance  of 
a  Court  of  Equity.  But  in  cases  where  he  cannot  try  his 
ejectment  without  removing  obstacles  which  are  in  his 
way,  he  may  properly  apply  to  the  Court  of  Equity  to  re- 
move those  obstacles.  But  there  is  another  class  of  cases 
where  the  whole  property  in  question  that  is  litigated  is 
real  estate  only,  and  with  which  a  Court  of  Equity  alone 
can  deal.  In  such  a  case,  I  take  it  to  be  perfectly  clear 
that  a  Court  of  Equity — as  for  instance,  suppose  the  case  of 
an  equity  of  redemption — or  a  case  where  the  parties  who 
are  seeking  the  assistance  of  the  Court,  seek  only  to  obtain 
a  declaration  of  trust  in  their  favour — a  Court  of  Equity  is 
the  proper  jurisdiction  to  apply  to;  and  that  when,  in  order 
to  exercise  that  jurisdiction,  the  Court  is  obliged  to  make 
a  preliminary  inquiry,  it  may  do  so  either  by  an  issue 
devisavU  vel  non,  or  by  directing  an  action  of  ejectment 
to  be  brought.  But,  in  many  cases,  the  best  and  the 
proper  remedy  is  an  issue;  because  when  an  action  of 
ejectment  is  brought,  and  a  recovery  takes  place  at  law, 
what  is  then  to  be  done?  An  action  of  ejectment  will  try 
toiies  quoiies;  it  is  no  bar  at  law.  Therefore  a  Court  of  Equity 
must  do  something.  That  very  often  is  more  conveniently 
done  by  directing  an  issue;  for  this  reason,  that  in  di- 
recting an  issue,  the  Court  has  jurisdiction  over  the  whole 
case,  and  it  may  grant  a  new  trial  or  not  at  its  pleasure. 
But  in  an  ejectment,  a  new  trial  can  be  granted  only  by  a 
Court  of  law;  therefore  the  Court  of  Equity  in  such  case,  to 
a  certain  extent,  parts  with  its  power,  and  gives  it  to  another 
tribunal :  whereas  equity  may  require  that  the  whole  mat- 
ter should  be  reserved  for  its  own  consideration.  For  exam- 
ple, supposing  the  Lord  Chancellor  should  be  perfectly 
satisfied  that  the  will  was  void  and  ought  to  be  set  aside, 
and  he   directs  an  ejectment: — the   evidence  might  be 
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1841.         still  unsatisfactory  to  him^  and  tbe  trial  at  law  might  be 
MiDDLETOM     ^^'y  unsatisfactory,  but  he  cannot  grant  a  new  trial.    It 

'-  is,  therefore,  in  many  cases  more  convenient  that  an  issue 

Sherburne.  *  ^ 

should  be  directed  devisctvit  vel  nan ;  not  that  the  Conrt 
has  original  jurisdiction  to  interfere  with  the  will,  but  it 
has  an  incidental  jurisdiction^  where  the  party  who  is 
seeking  to  set  aside  the  will,  has  no  other  remedy  but  to 
apply  to  a  Court  of  Equity;  and  in  that  case  a  Court  of 
Equity  has  a  power  to  direct  an  issue  to  be  tried  for  the 
information  of  its  own  conscience,  before  it  makes  a  final 
decree;  and  that  decree,  if  against  the  will,  must  either 
order  the  delivery  up  of  the  will  to  be  cancelled,  or  a  per- 
petual  injunction  against  the  devisee. 

I  have  stated  this  with  a  view  to  discuss  the  principle 
upon  which  a  Court  of  Equity  in  such  a  case  acts,  and  with 
reference  to  the  arguments  which  have  been  urged  very 
properly  at  the  bar;  from  which  I  inferred  that  the  object 
of  the  counsel  was  to  protest  against  the  jurisdiction  of 
the  Court  altogether,  and  to  say  that  an  issue  could  not 
be  directed  without  consent,  but  that  the  party  must  pro- 
ceed by  action  of  ejectment,  and  that  all  the  Court  could 
do  was  to  remove  obstacles.  I  am  of  opinion,  on  these 
principles,  that  where  a  party  can  have  no  relief  at  law, 
and  he  must  seek  relief  in  a  Court  of  Equity,  that  that 
Court  has  a  clear  power,  by  way  of  informing  its  own 
conscience  before  it  administers  relief  finally,  to  direct  an 
issue  to  be  tried. 

Now,  having  stated  thus  much,  I  will  proceed  to  the 
particulars  of  this  case.  There  are  several  very  remark- 
able circumstances  in  this  case,  which,  if  they  be  true 
as  stated  in  the  bill  and  in  the  affidavits,  require  the 
interference  of  a  Court  of  Equity :  and  relief  can  be  had 
before  no  other  tribunal.  I  will  mention  three  instances. 
One  instance  is  an  estate  in  the  township  of  Salmes- 
bury,  upon  which  it  appears  that  the  estate  was  purchas- 
ed by  Mr.   Heatley,  the  testator;  that  it  was  paid  for 
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with  Ms  own  money;  that  the  conveyance,  however,  was  1841. 
made  to  Mr.  Sherburne,  the  defendant ;  that  Mr.  Heatley 
remained  in  possession  of  the  rents  and  profits  up  to  his 
death.  Now,  npon  that  naked  mode  of  stating  the  case, 
the  first  question  that  presents  itself  is — ^Is  Mr.  Sherburne 
the  equitable  owner  of  that  estate,  or  is  he  a  trustee  for 
the  purchaser?  It  was  purchased  with  the  money  of  Mr. 
Heatley;  he  received  the  rents  and  profits  during  his  life- 
time. What  is  there  to  shew  that  Mr.  Sherburne  has  any 
interest  in  it,  except  the  fact  that  his  name  is  in  the  con- 
veyance? Such  a  case,  nakedly  stated,  is  a  case  to  call  upon 
the  C!ourt,  unless  the  use  of  Mr.  Sherburne's  name  is  ex- 
plained by  some  circumstance  to  shew  that  he  is  the  equit- 
able as  well  as  the  legal  owner,  to  interfere  and  declare  him 
to  be  a  trustee.  It  is  well  understood,  that  if  a  man  pur- 
chase an  estate  with  his  own  money,  and  has  it  conveyed 
to  another  by  his  own  direction,  primd  facie  the  person 
to  whom  it  is  so  conveyed  is  his  trustee  until  the  con- 
trary appears.  Now,  I  cannot  assume  the  contrary  here 
merely  upon  Mr.  Sherburne's  statement.  The  party  who 
seeks  to  investigate  that  transaction  is  not  bound  to  take 
Mr.  Sherburne's  statement,  that  it  was  the  intention  of 
the  testator  to  give  him  the  property,  and  that,  there- 
fore, he  put  his  name  in  the  conveyance.  His  state- 
ment alone  would  not  be  evidence  at  law,  and  ought 
not  to  be  evidence  here  unless  confirmed  by  very  satis- 
factory circumstances.  Now  the  same  remark  applies 
to  another  estate  situated  in  Walton-le-Dale,  and  pur- 
chased, I  believe,  from  Sir  Harry  Houghton  and  his 
trustees.  That  also  appears  to  have  been  contracted  for 
by  Mr.  Heatley,  and  to  have  been  paid  for  with  his  own 
money.  In  that  case  the  conveyance  was  made  to  Mr. 
Sherburne,  but,  in  like  manner,  Mr.  Heatley  received 
the  rents  and  profits  during  his  lifetime — a  fact  which 
is  not  consistent  with  the  estate  belonging  to  any  one 
else.    Now  that  case,  nakedly  stated  as  the  other,  pre- 
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1841.  sents  the  same  result;  and  the  question  to  be  investigated 
is^  whether  Mr.  Sherburne  is  a  trustee  for  Mr.  Heatlej, 
and  therefore  for  his  heir  at  law,  or  whether  he  is  the 
owner  of  the  estate. 

Well,  then,  there  is  a  third  question,  which  is  veiy  con- 
siderable and  very  important.  It  appears  on  the  answer, 
and  on  the  aflSdavits — ^it  appears  on  the  answer,  at  least— 
that  some  time  before  Mr.  Heatley's  death— how  long  does 
not  appear,  but  for  some  years — ^an  account  was  opened 
with  a  bank  at  Preston,  in  the  name  of  Mr.  Thompson, 
(another  priest),  and  Mr.  Sherburne ;  and  that  Mr.  Heat- 
ley  paid  monies  from  time  to  time — ^his  own  monies — ^to 
Mr.  Thompson,  and  that  Mr.  Thompson  carried  those 
monies  to  the  joint  account  of  himself  and  Mr.  Sher- 
burne, at  this  banker's,  no  direction  appearing  to  have 
been  given  to  Mr.  Thompson  to  do  so.  It  then  appears 
that  in  the  year  1839,  the  year  before  he  died,  Mr.  Thomp- 
son gave  an  order  on  the  bank  to  transfer  £12,562,  being 
by  conjecture,  I  suppose,  the  aggregate  of  the  sums  that  he 
had  received,  or  at  least  a  portion  of  the  sums  he  had  re- 
ceived, to  the  account  of  a  Dr.  Youens  and  Mr.  Pratt.  Mr. 
Pratt  is  since  dead,  and  it  stands  now  in  the  bank  in  the 
name  of  Dr.  Youens,  without  directions  or  order  whatever. 
Now,  that  fact  as  it  is  stated  nakedly  in  the  answer  itself, 
surely  implies  that  the  money  was  Mr.  Heatley's.  It  was 
his  money  originally;  no  consideration  is  given  for  anything 
that  is  done  with  it,  and  it  does  not  appear  that  he  had 
given  it  away  to  anybody;  but  the  statement  simply  is, 
that  the  money  was  paid  by  his  order  to  Thompson ;  and 
then  he  ceased  to  exercise  any  power  over  it,  for  it  ap- 
pears that  he  ordered  Thompson  afterwards  to  pay  it  to 
another  account.  That  is  not  explained.  Now,  that  is 
a  transaction  which  requires  explanation.  Is  it  the  pro- 
peaty  of  Mr.  Heatley,  and  does  it  go  to  his  executors  or 
not?  Does  it  belong  to  his  next  of  kin,  if  there  was  no 
will,  or  if  there  be  a  will,  does  it  belong  to  his  executors? 
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Now^  there  is  a  fourth  transaction^  which  is  also  a  very  1841. 
singular  one.  It  appears  upon  the  answer^  that  a  sum  of 
£10^000  was  paid  by  Mr.  Heatley  to  the  account  of  Mr. 
Sherburne — paid  to  Mr.  Sherburne ;  that  Mr.  Sherburne 
contracted  to  purchase  an  estate  for  £8914;  that  the 
conveyance  was  made  to  Mr.  Thompson^  Dr.  Youens^ 
and^  I  thinks  another  person^  by  Mr.  Sherburne's  desire. 
Mr.  Sherburne  made  the  contract^  as  he  states^  with  the 
vendor^  and  by  his  direction  the  estates  were  conveyed  to 
these  three  persons.  What  became  of  the  estate?  Why, 
he  states  that  Mr.  Heatley  received  the  rents  and  profits 
of  the  estate  during  his  life.  But  he  states  another  fact; 
he  says  that  the  £10^000  which  he  received  he  was  to 
pay  bank  interest  for;  and  that  when  the  transaction  was 
terminated  in  the  purchase  of  the  estate^  he  agreed  with 
Mr.  Heatley  that  he  should  receive  the  rents  and  profits 
as  far  as  they  would  go  for  the  £8914,  and  bank  interest 
on  the  remainder.  That  is  the  transaction  stated.  What 
is  the  meaning  of  it?  Does  the  estate  belong  to  Mr. 
Heatley,  or  does  it  belong  to  Mr.  Sherbume?  If  the 
estate  belongs  to  Mr.  Sherburne,  is  he  not  a  debtor  to 
Mr.  Heatley  for  the  £10,000?  These  are  very  consider- 
able questions  which  require  investigation,  and  a  Court 
of  Equity  is  the  proper  place  to  investigate  them;  especially 
if  there  is  a  dispute  about  the  ulterior  title  of  persons 
under  a  deceased  person. 

Now,  having  stated  these  transactions,  I  think  there 
is  enough  in  these  affidavits  to  call  for  an  investigation, 
without  pronouncing  any  opinion  upon  what  the  result 
of  any  investigation  may  be.  But  of  what  use  would 
be  any  investigation— of  what  use  to  the  parties  would 
be  the  expense  of  an  inquiry  into  the  subject,  if  the 
will  which  Mr.  Sherburne  sets  up  shall  be  established? 
because,  if  that  will  is  established  in  his  favour,  all  these 
equities  and  all  these  legal  rights  will  be  put  at  rest  by  the 
will.     If,  on  the  other  hand,  the  will  is  not  established. 
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1841.        the  question  whether  Mr.  Heatley  had  an  equitable  estate 
.^^^""^      in  those  three  purchases  which  I  have  mentioned,  or  had 

MiDDLETON  ^  ' 

V-  a  title  to  treat  the  £12^562  as  his  own^  becomes  a  qnes- 

tion  of  importance.  I  may  add  also^  that  the  transaction 
as  to  the  bond  given  by  Teebay  for  money  advanced  by 
Mr.  Heatley^  the  bond  being  taken  in  the  name  of  Mr. 
Sherburne^  is  another  transaction  which  might  require 
investigation.  All  these  things  are  very  important^  and 
would  manifestly  be  very  important  supposing  Mr.  Heat- 
ley  had  died  intestate.  If  he  had  died  intestate^  it  would 
have  been  a  very  considerable  question — at  leaat  it  would 
have  been  a  question  which  Mr.  Sherburne  would  have 
a  rights  if  he  pleased^  to  investigate — ^whether  or  not 
these  different  transactions  gave  him  the  money  or  the  land, 
or  whether  the  heir  at  law  or  the  next  of  kin  would  be 
entitled.  But  it  is  perfectly  plain^  that  if  there  is  a  good 
will  it  vests  the  whole  in  Mr.  Sherburne,  and  all  inquiry 
becomes  nugatory.  It  appears  to  me,  therefore,  that  the 
preliminary  question  is.  Was  there  a  will  or  not  ?  I  do 
not  see  how  I  can  accede  to  this  motion  until  the  ques- 
tion is  determined  whether  the  testator  really  has  made 
a  will  in  Mr.  Sherburne's  favour  or  not.  If  he  has,  there 
is  no  occasion  to  put  the  parties  to  further  expense,  or  to 
entertain  jurisdiction  over  any  one  of  these  subjects ;  but 
if  he  has  not,  then  it  becomes  a  very  serious  question  be- 
tween Mr.  Sherburne  and  the  representatives  of  the  tes- 
tator, both  real  and  personal,  how  these  transactions  are 
to  be  considered,  and  in  whom  the  equitable  interest  is 
now  vested.  It  appears  to  me,  therefore,  that  I  cannot 
with  propriety  (I  have  given  the  case  much  anxious  con- 
sideration) come  to  any  conclusion  upon  this  subject — 
upon  this  motion — until  I  direct  an  issue  to  be  tried  whe- 
ther a  will  was  made  or  not;  therefore  I  am  disposed  to 
^  direct  that  an  issue  shall  be  tried,  in  order  to  investigate 

the  validity  of  the  will,  and  of  the  codicils  that  were  last 
made. 


COURT  OF  EXCHEQUER. 

There  is  a  remark  to  be  made  upon  that.  I  wish  to  1841. 
pronounce  no  opinion  whatever  upon  what  the  result  of 
that  investigation  may  be.  I  have  formed  none.  It  was 
very  much  argued  before  me^  that  the  relation  in  which 
the  parties  stood  to  each  other  made  it  diflScult  even  to 
sustain  the  will.  Now^  upon  that  subject,  I  am  prepared 
to  say,  that  I  do  not  think  mere  influence  is  enough  to 
set  aside  a  will.  All  wills  are  made  under  some  kind  of 
influence — ^the  influence  of  affection  or  attachment,  which 
is  perfectly  legitimate.  If  a  man  makes  a  will  under  that 
influence  to  exclude  his  own  family  and  give  his  estate  to  a 
stranger,  I  do  not  apprehend  such  a  will  cotild  be  dis- 
placed at  law  or  in  equity.  The  question  therefore  is  as  to 
the  degree  of  influence.  It  must  be  such  a  degree  of  influ- 
ence, if  you  choose  to  call  it  by  that  name,  as  deprives  the 
testator  of  being  the  proper  master  of  his  own  faculties. 
A  degree  of  influence,  arising  from  strong  fear  and  from 
threats  or  menace,  would,  I  think,  be  undoubtedly  suf- 
ficient to  set  aside  the  will,  and  make  it  void  at  law ;  so 
would  a  degree  of  influence,  arising  from  partial  insanity  or 
delusion  upon  a  particular  subject.  There  was  a  celebrated 
case  which  I  remember,  though  I  do  not  think  anybody 
whom  I  have  now  the  honour  to  address  will  remember  it 
(I  am  unluckily  now  one  of  the  oldest  in  the  profession), — 
there  was  a  case  of  Greenwood  v.  Greenwood  (a),  where  a 
gentleman,  not  only  of  considerable  capacity  but  of  extra- 
ordinary talent,  who  had  much  distinguished  himself  at 
Cambridge,  having  taken  a  high  degree  and  high  honours 
there,  and  who  also,  in  general  society,  was  considered  a 
man  of  considerable  learning  and  acquirements,  had  taken 
a  prejudice  against  his  own  brother.  He  thought  that  his 
brother  meant  to  poison  him.  There  was  no  other  subject 
in  the  world  upon  which  he  was  under  a  delusion ;  but  it 
was  quite  clearly  established  that  upon  that  subject  he  was 

(a)  Cited  by  Lord  Erdcme,  C,  13  Yes.  89 ;  and  see  3  Bro.  C.  C.  444. 
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1841.        80.     There  were  three  or  four  trials  about  it^  and  upon 
-!^     '  ^      one  or  two  occasions  the  will  was  set  aside.     I  belieTC  it 

MIDDLETON 

»•  __  was  afterwards  established^  the  jury  not  belieying  that 
he  was  under  a  delusion  at  the  time  he  made  the  will; 
but  still  it  was  a  case  in  which  it  was  admitted^  that,  if  j 

he  had  been  under  a  delusion  upon  that  subject  at  that 
time,  the  will  would  have  been  bad.  That  is  an  in- 
stance where  a  man  makes  his  will  under  the  influence  of  , 
strong  passion,  which  is  altogether  unfounded — jealousy  or 
fear  of  another  individual — ^that  is,  of  partial  insanity, 
which,  if  it  governs  the  man  in  the  act  he  is  doing,  ought 
to  make  it  void.  So  with  respect  to  a  delusion  aiisingy — 
(which  is  suggested  in  the  bill,  though  it  is  undoubtedly 
answered  by  the  affidavits — it  is  a  matter  to  be  tried) — ^a 
delusion  arising  from  superstitious  terror.  I  can  easily 
conceive  a  case  of  a  man  of  very  strong  mind  being  under 
the  influence  of  such  a  superstitious  terror  or  delusion,  as 
that  he  might  think  it  necessary  to  his  salvation  that  he 
should  give  all  his  money  to  his  priest  or  confessor.  If 
that  was  clearly  established,  I  am  by  no  means  prepared 
to  say  that  it  would  not  be  a  very  sufficient  ground ;  and 
were  I  the  judge  directing  the  jury  upon  the  subject,  I 
should  say  that  if  they  found  it  to  be  such  a  degree  of  de- 
lusion as  to  deprive  the  man  of  the  exercise  of  his  firee 
judgment  in  what  he  was  doing,  it  would  be  sufficient  to 
destroy  the  will. 

A  case  has  been  cited  for  the  purpose  of  shewing  that: 
that  of  Huguenin  v.  Baseley.  I  remember  that  case  well. 
I  was  present  when  Lord  Eldon  decided  it.  I  knew  the 
defendant  Mr.  Baseley.  He  was  a  clergyman  of  the 
Church  of  England,  and  a  very  respectable  man.  Mr. 
Sharpe  has  quoted  very  properly  the  argument  of  Sir  S.  lUh 
milly  in  that  case  against  the  will,  and  he  has  taken  up  Sir 
S.  Ramilly's  suggestion.  He  has  shewn  that  by  the  French 
law,  or  the  law  existing  over  the  greatest  part  of  the  Con- 
tinent where  the  Roman  Catholic  religion  prevails,  a  gift 
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made  to  a  confessor^  or  even  a  legacy  given  to  a  confessor,  1841. 
would  be  void  by  reason  of  the  relation  of  the  parties,  middlbtok 
Now  yon  will  observe  upon  looking  at  that  case  that  Lord 
Eldon  altogether  evades  that  part  of  the  subject,  though 
he  decreed  the  gifts  made  to  Mr.  Baseley  to  be  set  aside. 
That  was  during  the  lifetime  of  Mrs.  Hill.  She  had  mar- 
ried the  plaintiff,  and  joined  with  him  in  filing  the  bUl. 
The  Lard  Chancellor  set  them  aside ;  but  he  put  it  on  the 
ground  that  Mr.  Baseley  had  shewn,  by  his  own  conduct, 
that  he  had  acquired  the  management  of  her  affairs;  that 
he  stood  in  the  relation  of  a  confidential  agent,  having  the 
direction  and  management  of  her  affairs;  and  he  founded 
his  judgment  on  a  letter  which  Mr.  Baseley  had  caused 
her  to  write  to  her  solicitor,  dismissing  him.  Her  former 
Bohcitor,  who  had  never  misconducted  himself,  was  dis- 
missed by  a  letter  which  she  wrote,  and  which  had  been 
copied  by  her  from  one  which  Baseley  wrote  for  her,  in 
which  she  stated  that  Providence  had  presented  her  with  a 
kind  firiend,  a  person  who  was  competent  to  manage  her 
affairs — ^that  she  shoidd  have  no  further  occasion  for  her 
solicitor,  and  that  she  wanted  to  put  the  whole  of  her 
affairs  into  Mr.  Baseley's  hands.  The  Lord  Chancellor 
considered  that  Baseley  had  himself  caused  her  to  write 
the  letter,  and  that  he  had  got  possession  of  her  affairs, 
and  therefore  he  brought  it  within  that  class  of  cases 
which  have  determined  that  a  gift  made  under  the  influ- 
ence of  the  confidential  manager  of  a  party  cannot  be 
sustained,  being  without  consideration. 

Now  it  is  to  be  observed,  in  the  present  case,  that  Sher- 
burne stood  in  the  relation — during  a  period  which  em- 
braced all  the  transactions  that  I  have  mentioned,  and 
which  also  embraces  the  time  of  making  the  will — ^he 
stood  in  the  relation  of  confessor  to  Mr.  Heatley.  But  he 
was  more  than  that :  it  is  plain  from  the  facts  stated  and 
obtained  firom  the  whole  body  of  the  evidence,  such  as  it 
is,  that  he  had — I  was  about  to  say  unlimited — ^but  that  he 
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1841.        Iiacl  very  great  control  over  all  Heatley^s  affairs;  and  the 
MiDDLETOM     ^^'y  ^^^^  ^  ^^^^  mentioned  that  the  sum  of  £10^000  was 
«•  paid  to  him^  and  that  he  bought  an  estate  with  it;  that  the 

d£12^562  was  paid  to  an  account  in  which  he  had  a  joint 
interestj  and  transferred  firom  that  account  afterwards; 
and  his  own  admission  that  letters  were  written  by  him 
for  the  testator;  that  the  testator,  preferring  lus  style 
to  his  own,  often  got  him  to  write  letters  which  he  copied : 
all  these  are  very  strong  facts  to  shew  an  interference 
in  the  management  of  his  temporal  affairs.  WeU,  then, 
there  is  a  very  extraordinary  fact :  that  one  of  the  codicils 
contains  the  handwriting  of  Sherburne,  and  that  is  a 
codicil  which  fastens  a  condition  on  the  plaintiffs,  that 
they  shall  give  a  release  to  Sherburne  within  twelve  months 
after  his  death,  or  the  legacy  shall  go  over.  Now  that  is 
a  very  strong  fact.  I  do  not  pretend  at  all  to  draw  any 
inference  from  it,  but  it  is  very  fit  that  a  jury  should  be 
allowed  to  draw  their  inference  from  these  facts.  This 
gentleman  stands  in  the  most  confidential  relation  which 
can  subsist  between  a  clergyman  and  a  layman,  namely, 
that  of  confessor  to  his  Mend,  and  unites  with  that  cha- 
racter,  I  should  say,  the  character  of  confidential  manager 
of  his  friend^s  temporal  affairs.  These  are  circumstances 
which  require  some  consideration.  If  they  go  the  extent 
of  shewing  that  the  will,  or  any  of  the  codicils,  was  impro- 
perly made,  or  that  they  were  all  made  under  that  degree 
of  delusion  or  that  degree  of  terror  which,  in  the  opinion 
of  a  jury,  might  constitute  a  want  of  real  capability  to 
judge  what  he  was  about,  then  the  will  and  the  codicils 
would  be  void.  If  they  are  established,  then  there  is  an 
end  of  all  further  inquiry. 

It  appears  to  me,  therefore,  that  this  is  a  fit  case  to  be 
submitted  to  the  consideration  of  a  jury,  and  that  that 
consideration  must  be  preliminary  to  the  interfisrence  of 
this  Court;  it  being  perfectly  plain  that  in  one  case  all 
interference  here  would  be  vain  and  profitiess,  though  in 
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the  other  case  it  might  be  essential.     I  therefore  think         1841. 

that  an  issue  ought  to  be  tried^  and  I  am  the  more  satis-     middleton 

fied  in  coming  to  that  conclusion:  because  that  I  am  sure     ^     ^' 

^  Sherburne. 

that  Mr.  Sherburne^  who  is  a  man  of  education  and  know- 
ledge^ whatever  his  origin  may  be^  (for  that  is  no  reflection 
on  him),  must  be  aware  that  it  would  be  a  very  great 
advantage  to  him^  as  well  as  to  the  other  parties,  that  this 
question,  if  possible,  should  be  decided  before  the  twelve 
months  expire,  which  is  the  time  limited  in  that  condi- 
tional codicil,  which  is  made  partly  in  his  own  hand. 

I  therefore  direct  an  issue  in  this  case  to  try  the  validity 
of  the  will  of  1839  and  the  codicils;  and  for  the  pur- 
pose of  preventing  all  delay,  I  direct  that  the  plaintiffs  in 
equity  shall  be  plaintiffs  at  law.  I  do  this  that  the  plain- 
tiffs may  have  no  delay,  having  the  record  in  their  own 
'power. 

Order  accordingly. 

His  Lordship  afterwards  remarked,  that  he  did  not 
think  himself  called  upon  to  direct  issues  as  to  both  wills; 
bat  if  both  parties  consented  he  would  direct  an  issue  as 
to  tlie  will  of  1824  as  well  as  that  of  1839. 

An  issue  was  ultimately  directed  as  to  the  last  will  and 
the  oodidls. 

The  issue  came  on  for  trial  before  Rolfe,  B.,  at  the 
Liverpool  Spring  Assizes  following;  but  after  the  case  had 
been  opened  for  the  plaintiff,  the  matter  was  compro- 
mised between  the  parties. 

Upon  the  subject  of  wills  made  ber  of  successive  issues  which  the 

under  undue  influence,  see  an  able  Court  will  direct,  see    Wilson  v. 

summary  of  the  law  in  Shelf  or  d  on  Beddare,  Jurist,   Vol.  5,  p.  624, 

Lunatics,  chap.  7,  As  to  the  ntun-  and  the  cases  there  collected. 
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1841.  of  the  said  Charles  Shard,  his  heirs  or  assigns ;  and  that  the 
said  William  Law,  his  executors,  administrators,  or  assigns, 
shall  not  nor  will  accept  or  take  any  fine,  or  premium,  or 
gift  upon  or  for  granting  any  lease  or  leases,  or  upon  or 
for  any  agreement  for  any  leases  or  assignment  or  assign- 
ments of  any  part  of  the  said  messuages  or  tenements,  or 
piece  or  parcel  of  ground,  (except  for  the  assignment  or 
assignments  of  any  house  or  building  which  shall  have 
been  actuaUy  erected,  and  on  which  the  ground  rent 
shall  have  been  previously  ascertained  and  laid  on  in  man* 
ner  aforesaid)  without  the  consent  of  the  said  Charles 
Shard,  his  heirs  or  assigns,  in  writing  first  had  and  ob- 
tained, and  that  then  and  in  such  case  the  said  Charles 
Shard,  his  heirs  or  assigns,  shall  receive  and  be  entitled 
to  one-third  part  of  such  fine  or  premium/' 

The  exception  to  the  Master's  report  consisted  of  several 
objections,  which  were  in  substance  as  follows : — 

1.  That  in  the  printed  particulars  of  sale,  under  which 
the  said  lot  was  sold,  the  same  was  represented  as  held  by 
the  vendors  under  an  original  lease  for  an  unexpired  term 
of  forty-nine  years,  from  Christmas-day,  1839,  at  a  fixed 
ground  rent  of  86/.  149. 2d.,  and  such  lot  was  also  repre- 
sented as  having  been  underlet  subsequently  to  such  ori- 
ginal lease,  to  various  tenants,  at  rents  amounting  in  the 
whole  to  the  yearly  rent  of  120/.  17^.  6d.,  so  as  apparently 
to  yield  a  clear  yearly  improved  rent  of  34/.  8».  4d. ; 
whereas,  by  the  abstract  of  the  title  to  the  said  lot,  it  ap- 
peared that  in  the  original  lease  (which  was  dated  the 
20th  of  May,  1823,  and  made  between  Charles  Shard  of 
the  one  part,  and  William  Law,  the  testator,  of  the  other 
part,  and  which  contained  a  clause  of  re-entry  on  non- 
payment of  the  rent  reserved  thereby,  or  on  the  breach  or 
non-performance  of  any  of  the  covenants  or  agreements 
therein  contained  on  the  part  of  the  said  William  Law), 
the  ground  rent  reserved  was  not  a  ground  rent  of  86/. 
14tf.  2d.,  but  a  fixed  yearly  rent  of  £80 ;  and  such  farther 
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or  additional  yearly  rent  or  sum  of  money  beyond  the  said  1841. 
yearly  rent  of  £80  as  should  be  equal  to  one-third  of  the 
improved  yearly  rent  or  yalue^  to  the  said  William  Law, 
his  executors,  administrators,  or  assigns,  of  the  premises 
thereby  demised,  after  payment  of  the  said  yearly  rent 
of  £80. 

2.  That  no  valid  and  effectual  assignment  to  the  said 
Charles  Stevens  of  the  said  lot,  or  at  least  of  the  said  pre- 
mises in  the  said  particulars,  stated  to  be  in  the  respective 
occupations  of  James  Davies  and  Charles  Potter,  as  tenants 
at  will  at  the  yearly  rents  of  £20  and  £20,  could  be  made 
in  consideration  of  any  sum  of  money  without  the  con- 
sent of  the  person  or  persons  entitled  in  remainder  or 
reyersion  to  the  said  premises  expectant  upon  the  deter- 
mination of  the  said  original  lease,  inasmuch  as  no  ground 
rent  had  been  ascertained  or  laid  on  the  said  premises  in 
the  manxier  mentioned  in  the  said  original  lease,  and  in- 
asmuch as  such  assignment,  so  far  as  regarded  the  pre- 
mises in  the  occupation  of  the  said  James  Davies  and 
Charles  Potter  respectively,  would  be  an  assignment,  in 
consideration  of  a  fine,  premium,  or  gift,  within  the  intent 
and  meaning  of  the  covenant  or  agreement  in  the  ori- 
ginal lease  before  particularly  set  forth;  and  that  no 
such  consent  had  been  given,  nor  had  the  said  plaintiffir 
offered  to  procure  such  consent,  or  shewn  that  they  could 
procure  the  same,  or  shewn  the  title  of  the  person  or  per« 
sons  whose  consent  was  necessary  as  aforesaid,  or  shewn 
who  such  person  or  persons  were,  although  the  said  Charles 
Shard  had  long  since  sold  and  conveyed  away  all  his 
estate  and  interest  in  the  premises  comprised  in  the  said 
original  lease. 

3.  That  under  the  circumstances  before-mentioned,  the 
purchaser  could  not  have  a  sufficient  discharge  for  his- 
purchase-money. 

4.  That  there  was  no  evidence  that  Davies  and  Pot- 
ter were  tenants  at  will,  but  that  they  claimed  to  hold 

ee2 
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1841.  as  tenants  from  year  to  year^  or  for  some  greater  in- 
terest. 

6.  That  the  covenants  in  the  original  lease  wore  unusual 
and  objectionable. 

It  appeared  that  the  sixth  condition  of  sale  contained 
the  usual  stipulation^  that  if  any  error  or  mistake  vere 
made  in  the  descripition  of  the  property^  the  same  should 
Hot  vitiate  the  sale ;  but  that  the  vendor  or  purchaser,  as 
the  case  might  be,  should  pay  a  sum  by  way  of  compensa- 
tion to  be  settled  by  the  Master. 

Mr.  Siuari  and  Mr.  8tevm$  for  the  exception. — Accord- 
ing to  the  particulars  of  sale  the  ground  rent  is  86/.  14ff.  %d.] 
but,  in  fact,,  it  is  £80,  pktB  one-third  of  the  improved 
yearly  rent  or  value,  which  being  ascertained  to  be 
13/.  12tf.  6«r.  gives  the  real  ground  rent  at  98/.  12«.  M. 
This  of  itself  shews  misrepresentation  in  the  value  of  the 
property,  independently  of  the  objections  arising  from  the 
strict  covenants  in  the  lease.  Looking  at  it  as  a  mere 
question  of  rental,  the  purchaser  would  infer  firom  these 
particulars  that  he  had  84/.  8t.  4rf.  per  awmm  dear.  This 
is  not  a  subject  of  compensation,  because  the  rents  here 
are  not  incidents  of  tenure :  EsdaUe  v.  Stephenstm  (a).  The 
objection  is  one  of  title,  and  is  strengthened  by  the  nusre- 
IMresentation :  Cadman  v.  Homer  (6),  Btiss  v.  CoUbu  (e), 
Stewart  v.  AlHston  (rf),  Bug.  V.  if  P.,  Vol.  2,  p.  161.  It 
may  be  said  that  the  purchaser  having  notice  of  the  lease 
had  notice  of  this  objection^  and  of  the  odier  objections 
arising  out  of  the  stringent  nature  of  the  covenants.  But 
the  authorities  which  support  that  view  of  the  case,  those 
of  HaU  V.  Smiih  (e),  and  Walter  v.  Maunde  (^),  have  been 
oonsidered  as  going  tod  far,  and  the  Court  will  not  follow 
them.    Some  limit  must  be  put  on  the  doctrine  contained 

(fl)  1  S.  &  S.  122.  (d)  1  Mer.  26. 

(J)18Ve«.  10.  (0  14  Ves.  426. 

(c)  4  Madd.  229.  (^)  IJ.  &  W.  181. 
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in  those  cases.  The  former  of  them  was  decided  on  a  mis- 
apprehension of  the  decision  in  Taylor  y.  Stibbert  (a).  At 
all  events  the  general  role  laid  down  hj  those  authorities 
does  not  apply  to  a  case  of  misrepresentation.  Suppose  it 
were  represented  that  the  lease  was  for  years,  and  it  turn- 
ed out  to  be  for  years  determinable  on  lives,  would  not 
that  be  misrepresentation  ?  Misrepresentation  exists  if  a 
party  is  not  acquainted  fiilly  with  the  interest  he  pur- 
chases. It  is  not  sufficient  for  the  vendor  to  say,  if  yon 
look  to  the  lease  you  will  find  what  you  buy.  In  Flight  v. 
Booth  (b)  there  was  nothing  that  could  be  called  misrepre- 
sentation. The  particulars  of  sale,  in  addition  to  certain 
trades  which  were  prohibited  by  the  lease,  ought  to  have 
stated  others,  and  on  that  ground  alone  the  contract  was 
rescinded.  Tmdal,  C.  J.,  said: — "  It  is  a  safe  rule  to  adopt 
that,  where  the  misdescription,  although  not  proceeding 
from  fraud,  does  in  a  material  and  substantial  point  so  far 
affect  the  subject-matter  of  the  contract,  that  it  may  rea- 
tonably  be  supposed  that  but  for  such  misdescription  the 
purchaser  might  never  have  entered  into  the  contract  at 
all,  in  such  case  the  contract  is  avoided  altogether.''  In  the 
present  case  the  object  of  the  purchaser  is  entirely  put  an 
end  to.  His  object  was  to  build ;  but  by  the  terms  of  this 
lease  be  cannot  fix  a  rent  to  the  under-tenants  of  the  pre- 
mises not  yet  built  upon,  without  the  consent  of  the  rever- 
sioner. 

There  is  another  misrepresentation  in  regard  to  Davies 
and  Potter,  who  are  not  tenants  at  will,  but  tenants  from  year 
to  year,  and  therefore  intitled  to  the  usual  notice  to  quit. 
[Alderson,  B.— A  tenant  at  will  at  a  yearly  rent,  (for  that 
is  the  description  in  the  particulars  of  sale),  is  a  tenant 
from  year  to  year.] 

Mr.  SimpkinBon  and  Mr.  Bacon,  eontri. — ^The  objections, 
(a)  2  Vcs.,  Jan.,  437.  (b)  1  New  Ca.  377. 
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1841.  if'good^  raise  questions  of  compensation  only.  Mr.  Stevens, 
especially  as  a  professional  man^  is  bound  by  constructiYe 
notice  of  the  covenants  contained  in  the  lease.  He  knew 
he  was  buying  a  lease.  In  Hall  v.  Smiih,  Sir  WUHam 
Grant  says — ''  When  a  lease  is  stated,  it  is  the  business  of 
the  party  to  look  at  it,  and  to  see  whether  there  is  any 
covenant  that  may  materially  influence  his  judgment  as  to 
the  value.  If  the  circumstance  that  the  land  was  in  lease 
had  been  concealed,  that  would  be  a  different  considera- 
tion; but  upon  analogy  to  other  cases,  if  the  party  has  no* 
tice  that  the  estate  is  in  lease,  he  has  notice  of  every  thing 
contained  in  the  leases :  if,  for  instance,  there  is  a  cove- 
nant to  renew,  the  purchaser  cannot  object  that  he  had  no 
notice  of  that  particular  covenant.''  Walter  v.  Maunde  and 
Barraud  v.  Archer  (a)  are  authorities  to  the  same  effect. 
The  objection  here  is,  that  the  vendors  represented  there 
was  a  fixed  rent  of  86/.  14^.  2(f. ;  whereas  in  truth  the  rent 
was  £80,  and  one-third  of  the  improved  value.  Now  the 
word  ''fixed''  is  not  in  the  particulars  of  sale;  but  even  if 
it  were  otiierwise,  it  would  not  have  been  a  misrepresent* 
ation,  the  party  having  notice  of  the  lease.  [They  were 
then  stopped  by  the  Court.] 

Mr.  Stuart,  in  reply,  contended,  that  this  case  was  dis- 
tinguishable from  those  where  the  fee-simple  of  the  pro- 
perty was  purchased,  subject  to  a  lease. 

Alderson,  B. — ^I  think  that  the  Master  has  come  to  the 
right  conclusion,  and  that  the  exception  must  be  over* 
ruled.  I  agree  with  the  principle,  which  seems  to  me  to 
be  well  laid  down  in  Hall  v.  Smith,  that  where  a  purchaser 
has  notice  of  a  lease,  it  his  business  to  look  at  the  clauses 
of  it,  to  see  whether  it  materially  influences  his  judgment 
in  the  purchase.    I  see  no  distinction  between  this  case 

(a)  2  Sim.  43$. 
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taid  those  wliere  the  landlord  sells^  and  sajs^  that  the  pro-        ld4l 
party  is  under  lease.     If  he  do  not  state  it  to  he  so^  he 
does  not  state  the  case  so  as  to  enable  the  purchaser  to 
know  what  he  is  to  purchase,  and  that  is  a  misrepresent- 
ation.  But  it  is  clear,  and  that  is  not  denied  in  argument, 
that  where  there  are  outstanding  leases,  it  is  the  duty  of 
the  purchaser  who  has  notice  of  them,  to  ask  and  ascertain 
what  the  terms  are  upon  which  the  property  is  out  on 
lease,  so  that  he  may  know  precisely  the  nature  of  the  pro* 
perty  which  he  purchases,  that  is,  whether  he  has  certain 
rights  upon  it,  or  whether  his  righta  are  in  any  manner 
restricted.    What  is  the  difference  in  principle  in  purchas- 
ing a  lease?    The  conditions  under  which  the  lease  is 
framed  are  what  make  the  land  more  or  less  Valuable ;  just 
as  in  the  other  case  the  nature  of  the  leases  makes  the  land 
more  or  leas  valoable  to  a  purchaser.     In  Hall  v.  Smith, 
the  Master  of  the  Bolls,  referring  to  the  objection  which 
had  been  made  to  the  covenants  in  the  lease,  said : — '^  The 
objection  comes  to  this — ^that  if  there  be  any  covenant  at 
all  bmlhensome  to  the  landlord,  the  purchaser  may  object 
fo  the  title.^'     So  here,  this  is  said  to  be  a  covenant  bur- 
tiiensome  to  the  vendor.    Admitting  that  it  is  so,  (I  do 
not  know  tbat  it  is  so,  but  it  is  said  to  be  so),  what  is  the 
Tendor  to  do? — ^to  make  a  good  title  to  a  lease  which  is 
charged  with  certain  burthens  and  certain  coTcnants.     If 
so,  there  is  an  end  of  the  objection.     But  if  there  iA  mis- 
representation, so  that  the  aeateness  and  industry  of  the 
purchaser  is  set  to  sleep^  and  he  is  induced  to  believe  the 
ocmtrary  d  what  is  the  real  state  of  the  case,  the  vendor  in 
todi  case  is  bound  by  that  misrepresentation.    And  that 
explains  the  case  oi  Flight  x.  Booth  (a),  where  the  nusrepre- 
sentation  was  as  to  the  terms  of  a  particular  covenant, 
which,  when  the  corenant  itself  was  produced,  turned  out 

(•)  Asd  abo,  it  ihoaM  tfein,  the  one  of  Fm  ▼.  Corpe^  3  IL  ft  K« 
^9,  aid  Flight  ▼•  Bmrtom^  Id.  282. 
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184 1  •  ^  to  be  of  a  mnch  more  stringent  description.  It  appears  to 
me  that  the  party  was  bound  in  that  case  to  take  notice  of 
the  terms  of  the  covenant  in  his  particnlars  of  sale; 
batj  on  the  contrary,  his  manner  of  stating  it  implied  that 
that  was  the  whole  restriction  of  the  sort  to  which  the 
lease  was  subject. 

Then  what  are  the  terms  of  the  covenant  here  ?  The 
first  provision  is,  that  the  party  who  takes  the  lease  from 
the  original  lessor  Shard,  shall  not  underlet  any  part  of  the 
premises,  unless  Shard's  attorney  draws  the  leases.  This 
is  in  order  to  ascertain  what  was  the  fair  proportion  of  the 
improved  value  which  Shard  was  to  have,  the  ground  rent 
having  been  already  fixed  at  £S0  and  one-third  of  the  im- 
proved value;  and  for  the  purpose  also  of  seeing  that  pro- 
per  covenants  were  inserted  in  the  leases.  Then  there  is 
a  clause  that  Law  shall  not  assign  on  fine  to  any  person 
without  the  special  leave  of  Shard;  and  if  he  does  assign 
with  Shard's  leave.  Shard  is  to  have  one-third  of  the  fine. 
That  applies  only  to  assignments  of  portions  of  the  lands, 
and  not  of  the  whole.  Besides,  there  were  several  portions 
of  the  property  on  which  leases  had  been  granted  under 
the  previous  lessees.  All  these  may  be  assigned  ad  UbUum 
without  any  objection;  and  the  others  may  since  have 
been  assigned,  so  as  to  render  every  objection  of  that  sort 
nugatory.  Upon  the  whole,  it  appears  to  me,  that  what- 
ever variation  there  may  be  from  the  original  contract, 
is  fieiirly  the  subject  of  compensation  under  the  6th  con- 
dition of  sale. 

Exception  overruled  with  costs. 

(a)  See,  as  to  the  general  rule,  Ry.  &  Moo.  39.     In  Flight  y.  Bar" 

Cotter y.  Coll$nffe,S  My\.&K.2S3;  ton^  referred  to  in  the  preceding 

Whatman  v.  Qihton,  9  Sim.  196;  page,  silence  was  held  to  amotmt 

and  as  to  what  amounts  to  misre-  to  misrepresentation, 
presentation,  Waring  v.  Hoggarty 
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Pakt  of  the  property  in  this  cause  consisting  of  certain      ^]^^^ 
houses  at  Bermondsey,  haying  been  put  up  for  sale  by  lots, 
Mr.  Francis  Nash  was  declared  the  purchaser  of  Lots  1, 2, 
and  3,  and  his  purchase  was  confirmed  by  the  Master. 

A  motion  was  now  made  on  the  part  of  the  plaintiffs,  A»  infnnp.  .*,  ^  /^ 
the  Tenders,  that  Nash  might  be  ordered  to  pay  his  pur-  rule,  cv'm  »< 
chase-money  for  the  three  lots,  into  Court.     On  the  other  M$^*adc€timm^ 
hand,  a  cross  motion  was  made  on  the  part  of  Nash,  that  "yowTSrcJn- 
he  might  be  discharged  from  his  purchase,  and  reimbursed  tract  between 
all  costs  and  charges,  so  far  as  related  to  Lot  3,  together  chaser. 
with  the  costs  of  this  application,  or  that  he  might  be  paid 
for  so  much  of  the  ground  and  premises  comprised  in  Lot  3, 
as  the  vendors  could  not  convey  to  him. 

It  appeared  that  the  houses  in  question  were  old,  and 
that  a  chamber  in  Lot  4,  (which  was  purchased  by  a  Mr. 
Bice),  projected  over  part  of  the  messuage.  No.  3,  to  the 
extent  of  3}  feet  at  the  front,  and  2  feet  9  inches  at  the 
back  j  the  depth  of  the  projection  from  front  to  back  being 
171  feet  The  purchaser  attended  at  the  auction,  on  which 
occasion  a  ground  plan  of  the  premises  was  produced,  from 
which  however  the  nature  of  the  projection  did  not  appear; 
and  according  to  the  purchaser's  affidavit  he  was  induced 
to  bid  from  seeing  the  extent  of  groimd  and  buildings 
therein  marked,  and  that  he  had  no  other  knowledge  of 
the  internal  state  of  the  buildings. 

The  auctioneer  swore,  that  he  stated  generally  before 
the  auction  commenced,  that  though  the  vendors  had,  for 
the  convenience  of  the  purchasers,  exhibited  a  plan  of  the 
property,  yet  they  would  not  be  bound  by  it  as  to  the 
exact  measurement,  tenants'  names,  or  numbers  affixed  to 
houses  I  and  that  he  stated  as  to  this  particular  lot,  that 
the  vendors  would  not  sell  by  the  plan,  but  by  the  particu- 
lars of  sale. 

The  purchaser  swore  that  he  had  been  present  the  whole 
time  of  the  sale,  and  had  heard  no  such  statements  made 
by  the  auctioneer. 
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Garland. 


1841.  Mr.  Simpkinson  and  Mr.  Abraham  for  the  vendors  said 

Popc  ^^^^  ^^^  property  offered  for  sale  was  not  described  as  land 
or  ground^  but  as  houses;  and  therefore  the  purchaser 
could  not  be  deceived  by  what  was  merely  a  ground  plan. 
Besides^  the  vendors  expressly  declared  they  did  not  mean 
to  sell  by  the  plan^  but  by  the  particulars.  The  purchaser 
ought  to  have  excepted  to  the  Master's  report^  and  not  to 
have  made  this  motion  after  the  Master  had  actually 
settled  the  conveyance.  They  referred  to  Magennii  v. 
Fallon  {a). 

Mr.  Bethell  for  the  purchaser. 

The  LoBD  Chief  Bakon. — ^If  there  were  any  grounds 
for  supposing  that  this  building  overlapped  the  other  so 
that  the  defect  could  be  detected  by  the  eye,  I  should  be 
glad  to  have  some  further  inquiry  on  the  subject ;  because 
in  other  respects  the  property  corresponds  pretty  well  with 
the  plan,  and  is  consistent  with  the  statements  made  by 
the  vendors.  But  it  is  not  stated  even  by  the  witness  who 
speaks  to  the  plan  and  elevation,  that  this  defect  can  be 
seen  by  the  eye  {b) .  Then  as  to  the  statement  made  by  the 
auctioneer,  I  cannot  for  a  moment  entertain  the  evasion 
that  it  was  not  intended  to  sell  by  the  plan.  I  can  under- 
stand a  general  statement  being  made  as  to  the  vendors 
not  being  in  every  respect  bound  by  the  plan ;  but  still 
the  auctioneer  cannot  be  heard  to  say  that  the  plan  is  not 
to  be  abided  by.  Upon  the  whole  I  think  the  defect  is 
sufficient  to  avoid  the  contract. 

Cross  motion  granted. 

-    (a)  2  MoUoy,  592.  senses  of  the  purchaser,  see  D$er 

if})  For  cases  in  which  a  certain  v.  Hargrave^  10  Ves.  505 ;  ScoUy* 

degree  of  misdescription  was  con.  HanMon^  1  Sim.  13     1  Russ.  &  M. 

Bidered  immaterial,  on  the  ground  128. 
bf  the  defect  being  obvious  to  the 
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1841. 

Catob  v.  The  Croydon  Canal  Company.  j^^  20.21. 

March  3. 

Y  the  statute  41  Geo.  3,  c.l27^  certain  persons  were  in-  By  an  actuf 
corporated  by  the  style  and  title  of  tte  Croydon  Canal  uwuhTng  a**' 
Company^  for  the  purpose  of  making  and  maintaining  a  ^*"**  ^®™' 
navigable  canal  from  Croydon  into  the  Grand   Surrey  mitteeofthe 
Canal  near  Deptford,  with  the  usual  powers  to  purchase  po«^r,  incase 
and  take  possession  of  lands  for  the  purpose  of  the  under-  gjJJuW  agree '*'' 
taking.    Certain  commissioners  were  also  appointed  for  ^^^^  ^*>«  Com- 

P^fiy  for  sale  of 

settling  all  differences  which  might  arise  between  the  any  commons  or 

Company  and  the  proprietors  of  lands;  and  by  the  30th  ]|h?uid  not  be 

section  of  the  act  it  was  enacted^  that  in  all  cases  where,  *^*S|"^"e 

in  making  canal  aqueducts  or  other  works,  or  any  roads  Mtisfiicdon  of 

thereto,  there  should  be  occasion  to  cut  through,  take,  oi*  or  in  case  any' 

use  any  part  of  any  commons  or  wastes  except  in  the  parish  ^  common  or 

of  Croydon,  the  conveyance  of  such  parts  of  such  com-  T"'*^"*"?* 

mons  or  wastes  by  the  lord  or  lords,  lady  or  ladies  of  the  by  the  Com- 
pany could  not 
be  known,  to 
order  the  purchase-money  to  be  paid  into  the  Court  of  Chancery.    In  1812,  a  contract  for 
the  purchase  of  certain  lands  on  P.  Common  was  entered  into  by  the  Company  with  S.,  a  partj 
whose  title  to  sail  was  then  doubtftiL     The  Company,  however,  took  possession  of  the  lands  and 
neter  paid  the  purchase- money  into  CourL     In  1827,  an  act  passed  fur  the  inclosure  of  P.  com- 
mon, and  in  1837,  an  award  was  made  pursuant  to  that  act  by  which  the  arbitrator  found  that 
S.  was  the  true  owner  of  the  lands  in  question  : — Held,  that  the  Company  were  trustees  of  the 
parchase  money  for  S.  and  those  claiming  under  him ;  and  that  as  the  legislature  had  per- 
mitted a  bargain  with  an  unascertained  person,  S.  and  those  claiming  under  him  were  guilty  of 
110  laches  in  not  filing  a  bill  against  the  Company  for  the  recovery  of  the  purchase*  money  before 
1837,  the  period  when  the  true  ownership  was  ascertained. 

Where  a  tnistee  admits  that  the  trust- money  has  not  been  paid,  but  that  it  has  remained  for 
t  length  of  time  in  his  hands — QiMrre,  whether  any  length  of  time  will  operate  as  a  bar  to  the 
Iswful  claimant  in  a  Court  of  Equity? 

The  legal  title  to  purchase-money  or  compensation -money  to  be  ascertained  by  the  award  of 
a  commissioner  under  an  inclosure  act,  is  not  complete  till  the  award  is  made.  Therefore,  if  a 
person  entitled  to  such  money,  assigns  away  his  interest  before  the  award  is  made,  he  is  not  • 
necessary  party  to  a  bill  filed  by  the  assignee  for  the  recovery  of  the  money. 

Where  the  title  to  a  contract  is  made  out  by  shewing  the  title  to  the  land  which  is  the  subject 
of  the  contract,  the  Court  will  enter  into  the  question  of  the  title  to  the  land  at  the  time  of 
the  contract ;  and  if  the  party  insisting  on  the  contract  makes  out  a  good  title  to  the  land  at 
that  lime,  the  Court  will  direct  a  reference  to  the  Master,  as  to  the  subsequent  title. 

Upon  a  reference  to  the  Master  to  inquire  as  to  the  title  to  compensation  for  damage  done  to 
lands,  the  Master  ought  regularly  to  inquire  whether  the  damage  was  temporary  or  permanent. 

Under  a  conveyance  by  the  lord  of  the  manor  of  P.  of"  all  those  messuages,  lands,  tenemento, 
commons,  wastes,  woods,  underwoods,  and  the  soil  of  the  woods  and  underwoods  of  P.,"  with- 
out any  reservation  of  manorial  rights,  the  soil  of  the  common  of  P.  passes. 

A  witness  stated  that  he  believed,  from  a  reference  to  his  books  of  account,  and  from  inspec- 
tion of  a  cheque  and  other  documuents  which  were  produced  to  him  at  the  time  of  his  examina- 
tion, that  A.  on  a  certain  day  paid  £5(H>  to  B.  i^Ueld,  that  this  was  not  tuAcient  evidence  of 
payment 


Company. 
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1841.        manor  or  manors  in  wliich  the  same  were  situate^  to  the 

^][^J^      Company^  should  be  a  good  and  sufficient  conveyance  with- 

^'  out  the  commissioners  or  other  parties  interested  joining 

The  Crotdon  .  i  i  .     .  . 

Canal        therein,  and  that  the  commissioners  should  ascertain  what 

proportion  of  the  purchase-money  should  be  due  to  the 
lord,  &;c.  for  his,  her,  or  their  interest  in  such  lands,  and 
that  such  proportion  should  be  paid  accordingly,  and  that 
the  residue  should  be  paid  to  the  overseers  of  the  parish 
to  be  applied  in  aid  of  the  poor-rates. 

On  the  31st  of  July  1802,  the  Canal  Company,  for  the 
purpose  of  making  part  of  the  canal,  set  out  9  a.  0  r.  30  p. 
of  certain  lands  which  were  then  uninclosed,  called  Penge 
Common,  lying  within  the  parish  of  Battenea,  the  owner- 
ship of  which  was  claimed  by  a  Mr.  Morgan.  This  piece 
of  ground,  though  not  paid  for  by  the  Company,  was  soon 
afterwards  used  by  them  in  the  progress  of  their  woiIls. 
It  afterwards  appeared  that  no  lord  of  the  manor  or  other 
persons  contemplated  by  the  act  were  interested  in 
Penge  Common ;  and  with  a  view  to  remedy  the  difficulty 
as  to  title  arising  from  this  circumstance,  and  similar  dif- 
ficulties in  other  cases,  the  80th  section  of  the  act  was 
repealed,  and  by  the  48  Geo.  8,  c.  18,  it  was  enacted  that 
when,  and  as  often  as  it  should  be  necessary  or  expedient 
for  the  purpose  of  making  the  canal,  to  take  or  make  use 
of  any  common  or  waste  ground,  and  also  when  and  as 
often  as  any  common  or  waste  ground  should  have  been 
already  taken  but  not  paid  for,  the  committee  should  give 
such  notice  as  therein  stated  (i .  e.  by  affixing  copies  of  the 
notice  at  the  usual  places,  and  by  leaving  a  copycat  the 
house  of  the  lord  of  the  manor)  for  summoning  a  meeting, 
for  the  purpose  of  settling  and  determining  the  purchase- 
money,  annual  rent,  or  satisfaction  to  be  paid,  given,  or 
made  for  such  common  or  waste  ground ;  and  in  case  any 
person  who  should  agree  with  the  Company  for  sale  of  any 
lands,  should  not  be  able  to  make  a  good  title  to  the  satis- 
faction of  the  committee  or  any  five  of  them,  or  in  case 


COUBT  or  EZCHIQUBK.  407 

any  person  to  whom    any  purchase-money    should  be        1841. 

awarded  conld  not  be  founds  or  if  the  person  or  persons        cator 

entitled  to  such  lands  should  not  be  known  or  discovered^  _      J'- 

'  The  Cbotdoit 

then  it  should  be  lawful  for  the  committee  or  any  five  of       Canal 
them  to  order  the  purchase-money  to  be  paid  into  the 
C!ourt  of  Chancery^  to  the  credit  of  the  parties  interested^ 
subject  to  the  order  of  that  Court. 

On  the  7th  of  April  1812,  the  committee  of  the  Canal 
Company  gave  notice  of  their  having  taken  and  made  use 
of  the  piece  of  land  in  Penge  Common,  and  of  their  inten- 
tion to  assemble  a  meeting  to  settle  and  determine  the 
purchase-money.  The  notice  to  this  effect  was  posted  at 
the  usual  place  of  notice,  and  a  copy  was  left  at  the  house 
of  John  Scott,  Esq.  who  was  then  owner  of  Penge  Place 
and  the  reputed  lord  of  the  manor,  and  claimed  to  have  the 
soil  of  the  common  under  a  conveyance  from  Morgan. 

In  pursuance  of  this  notice,  six  of  the  commissioners 
met,  and  made  their  award,  dated  the  29th  of  April  1812, 
whereby  they  awarded  that  the  Company  should  pay  for 
the  absolute  purchase  of  the  9  a.  0  r.  80  p.  so  taken  and 
received,  the  sum  of  620/.  5#.,  and  also  the  further  sum 
of  181/.  6#.  for  compensation  for  damage  done  for  another 
piece  of  land  containing  1  a.  3  r.  24  p.,  with  interest  on 
both  sums  at  the  rate  of  £&  per  cent,  per  annum  from  the 
Slst  of  July  1802.  And  they  awarded  to  Scott  two  sums  . 
of  83/.  12«.  and  83/.  lU.Sd.  for  certain  drains  and  trees, 
with  interest  as  therein  mentioned. 

By  articles  of  agreement,  dated  the  22nd  of  May,  1813, 
and  made  and  executed  between  the  said  John  Scott  of 
the  first  part,  Joseph  Cator,  since  deceased,  of  the  second 
part,  and  the  plaintiff  John  Cator  of  the  third  part,  recit- 
ing that  John  Cator  had  contracted  with  Scott  for  the 
purchase  of  Penge  Place,  and  the  soil  of  Penge  Common 
and  the  trees  growing  thereon,  at  the  price  of  £35,000, 
and  that  the  purchase  was  made  out  of  trust-money  in 
respect  of  trusts  under  which  John  Cator  would  become 
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1841.        tenant  for  life  of  the  hereditaments^  and  that  it  wonld  be 
^^^!^      for  the  convenience  of  the  owner  or  occupiers  of  the  here- 

v*  ditaments  that  the  several  articles^  matters,  and  thmgs 

The  Croydon 
Canal  Co.  thereinafter  mentioned  should  be  included  in  such  pur- 
chase, but  it  was  apprehended  that  the  same  could  not 
be  purchased  out  of  the  trust  funds,  and  that  John  Cator 
had  agreed  to  purchase  them  out  of  his  own  proper 
monies:  the  said  John  Scott  agreed  to  sell  and  John 
Cator  agreed  to  purchase  at  the  sum  of  iE500,  amongst 
other  things,  all  and  every  smn  and  sams  of  money^  and 
the  interest  thereof,  to  which  John  Scott  was  entitled  un- 
der or  by  virtue  of  the  award  of  the  29th  of  April,  1812. 

In  1827,  an  act  of  Parliament  (the  7  &  8  Geo.  4,  c.  xxxv.) 
passed  for  the  inclosure  of  Penge  Common.  That  act  after 
reciting  that  Lord  Spencer,  fix>m  whom  Scott's  lands  were 
originally  purchased,  claimed  to  be  lord  of  the  manor  ol 
Battersea  and  Wandsworth,  and  as  such  entitied  to  the  soil 
of  Penge  Common,  and  also  that  the  plainti£fs  and  other 
persons  named  claimed  to  be  owners  and  proprietors  of  mes- 
suages and  inclosed  lands  in  the  hamlet  of  Penge,  and  of 
common  lands  on  Penge  Common,  and  also  that  the  copy- 
holders of  the  manor  of  Battersea  and  Wandsworth  and  the 
freeholder  inhabitants  of  Battersea  claimed  rights  of  com- 
mon, gave  permission  to  Mr.  Peyton,  the  commissioner  ap- 
pointed under  that  act,  after  making  provision  for  tithes, 
&;c.,  to  allot  to  the  lord  of  the  manor  of  Battersea  and 
Wandsworth,  in  case  he  should  establish  his  claim  to  the  soil 
of  Penge  Common,  one- sixteenth  of  the  lands  of  such  com- 
mon as  a  compensation  for  his  rights  of  soil,  and  to  divide 
and  allot  out  the  residue  of  the  lands  to  the  several  owners, 
lessees,  and  other  persons  interested  therein,  in  propor- 
tion to  their  respective  lands,  common  rights^  and  all 
other  rights  whatsoever. 

Mr.  Peyton  by  his  award,  dated  the  10th  of  February, 
1837,  after  allotting  certain  lands  in  lieu  of  tithes,  &c., 
allotted  and  divided  all  the  residue  of  the  lands  to  and 
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amongBt  the  plaintiffs  and  four  other  persons  named^  as 
the  onbf  persons  interested  in  the  said  commonable  lands 
in  respect  of  their  respective  lands,  common  rights^  and  _       v* 

o       '  Yjjg   Croydok 

all  other  rights  whatsoeverj  &c.;  thereby  excluding  the     canal  Co, 
lord  of  the  manor  of  Battersea. 

It  appeared  that  inMay^  1822,  the  Canal  Company  paid 
to  Scott  the  sums  of  83/.  12s.  and  83/.  lis.  6d.,  awarded 
to  him  in  respect  of  the  trees  and  drains ;  but  they  never 
paid  or  tendered  to  him  or  any  other  person  the  sums  of 
620/.  5^.  and  181/.  bs.,  or  either  of  them,  and  they  after- 
irards  became  insolvent. 

In  1835,  an  act  passed  for  making  a  railvray  from  Croy- 
don to  the  London  and  Greenwich  Railway.  This  act 
after  reciting  the  several  acts  relating  to  the  Croydon 
Canal  Company,  and  that  the  line  of  the  railway  was  laid 
down  over  and  upon  the  principal  part  of  the  canal,  en-, 
acted  to  the  effect  that,  with  certain  specified  exceptions^ 
the  Railway  Company  should  be  compelled  to  purchase 
the  whole  scite  of  the  canal  and  all  the  property  of  the 
Canal  Company,  and  should  pay  the  purchase-money  into 
the  Bank  of  England,  to  the  credit  of  five  persons  to  be 
named  by  the  committee  of  the  Croydon  Canal  Company  ; 
and  that  such  purchase-money  so  to  be  paid  to  the  said 
four  persons,  "  and  also  every  or  any  other  monies  belongs 
ing  or  to  belong  to  the  said  Croydon  Canal  Company 
should,  from  time  to  time,  be  paid  and  applied  imder  the 
orders  and  directions  of  the  committee  for  the  time  being 
of  such  Company,  in  or  towards  the  performing,  observe 
ing,  paying,  answering,  and  satisfying  of  all  the  mortgage 
and  other  debts,  contracts,  engagements,  damages,  and  ex- 
penses, and  all  other  claims,  demands,  and  liabilities  what- 
soever^ to  which  the  said  Canal  Company  were  or  might  be 
liable.''  And  that  after  payment  and  satisfaction  of  such 
debts^  claims,  demands,  and  liabilities,  the  Croydon  Canal 
Company  should  be  dissolved  and  cease  to  be  a  body  cor* 
porate. 
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1841.  On  the  27tli  of  July,  1836^  the  London  and  Croydon 

Cator        Railway  Company  paid  the  sum  of  £40^250,  being  the 

J^'  purchase-money  of  the  scite  of  the  canal  and  the  lands  and 

Thr  Crotdok   ^  / 

Canal  Coi  works  appertaining  thereto  into  the  Bank,  in  the  namea 
and  to  the  credit  of  Messrs.W.  and  J.  Masterman,  bankers, 
John  Woolley,  Joseph  Smith,  and  Francis  Stedman,  being 
the  five  persons  named  for  that  purpose  by  the  committee 
of  the  Croydon  Canal  Company. 

The  bill  was  filed  by  John  Cator  and  Albemarle  Cato, 
as  tenant  for  life  and  first  tenant  in  tail  under  the  trusts 
referred  to  in  the  agreement  of  the  22nd  of  May,  1813, 
and  by  Bertie  Cornelius  Cator  and  John  Poakes,  trustees 
under  those  trusts,  against  the  Company  of  Proprietors  of 
the  Croydon  Canal,  Messrs.  Masterman  and  the  other  no- 
minees, holders  of  the  £40,250,  and  four  persons  of  the 
name  of  Adams,  Booth,  Wilson,  and  Fox,  being  the  par- 
ties, other  than  the  plaintiffs,  to  whom  allotments  had  been 
made  under  the  Penge  Inclosure  Act,  The  bill  after  alleg- 
ing the  foregoing  facts,  and  stating  that  the  sum  of  £500 
mentioned  in  the  agreement  of  May,  1813,  had  been  duly 
paid  by  the  plaintiff,  John  Cator,  charged  that  the  two 
sums  of  620/.  5«.  and  181/.  5«.  making  together  801/.  10»., 
still  remained  due  and  owing  from  the  Croydon  Canal 
Company  in  respect  of  the  said  pieces  of  land  part  of 
Penge  Common  so  taken  and  damaged  by  the  said  Com- 
pany, together  with  interest  thereon  from  the  80th  day 
of  July,  1802,  at  the  i^te  of  £6  per  cent,  per  annum,  and 
that  the  plaintiffs  were  entitled  to  a  part  of  the  said  sum 
of  801/.  109.  and  the  interest  thereon,  in  the  proportion 
which  their  interest  in  the  said  Penge  Common  bore  to 
the  interest  of  the  defendants,  Adams,  Booth,  Wilson,  and 
Fox.  The  bill  Airther  charged  that  the  plaintiffs  had  been 
in  treaty  with  the  Canal  Company  for  the  payment  of  this 
money  ever  since  the  making  of  the  award;  and  that 
though  they  at  one  time  denied  the  plaintiff's  title,  they 
neyer  denied  the  money  to  be  due,  but,  on  the  contrary, 
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tbeir  clerk,  Patrick  Drammond,  had  expressly  admitted        1841. 

in  his  letters  to  Mr.  Peyton  and  his  solicitors,  particularly      ^^Troii 

in  a  letter  to  Mr.  Peyton,  dated  the  11th  of  December,  _       »• 

•^  The  Crotdok 

1827,  that  the  money  had  not  been  paid.  Camal  Co. 

The  bill  prayed  that  the  Canal  Company,  or  that  Messrs. 
Masterman  and  the  other  nominees  and  holders  of  the 
£40^^50,  might,  out  of  that  simi,  pay  the  said  sum  of 
801/.  10».,  with  interest  as  before  stated,  either  to  the  com- 
missioner under  the  Inclosure  Act,  or  into  the  Bank,  for 
the  benefit  of  the  plaintiffs  and  the  defendants  interested 
in  the  allotments,  and  that  their  rights  in  the  said  sum  of 
801/.  1Q».  might  be  ascertained,  and  the  amount  due  to 
them  respectively  might  be  paid.  And  that  the  defend- 
ants the  Company,  and  the  defendants  Masterman,  &c., 
might  be  restrained  from  applying  or  paying  any  part  of 
the  £40,250,  except  under  the  adrice  of  this  Court. 

The  Canal  Company,  by  their  answer,  admitted  that  no 
part  of  the  sums  of  620/.  6^.,  and  181/.  5^.,  or  the  interest 
thereon,  had  oyer  been  paid,  tendered,  or  secured  by  them, 
inasmuch  as  neither  Scott  nor  any  other  person  had  ever 
made  any  title  to  the  piece  of  ground  so  taken  by  the 
Company,  or  the  monies  so  awarded.  They  also  insisted 
that  the  claim  of  the  plaintiffs  was  barred  by  lapse  of  time, 
and  that  the  suit  was  defective  for  want  of  parties. 

The  defendants  Smith  and  Stedman  insisted  that  they 
and  the  other  nominees  of  the  iS40,260  were  only  trea- 
snrers  thereof,  and  bound  to  obey  the  orders  of  the 
committee  of  the  Canal  Company  respecting  it,  and  had 
therefore  no  power  to  comply  with  the  requests  of  the 
plaintiffs,  or  to  pay  them  the  sum  in  question  in  this  suit. 
And  they  submitted  they  were  not  proper  parties  to  the 
snit. 

The  cause  originally  came  on  for  hearing  before  Alder- 
9on,  B.,  in  Hilary  Term,  1840,  when  it  was  objected  by 
the  defendant's  counsel,  that  Scott,  or  lus  personal  repre- 

YOL.  lY.  F  F  BQ«  EX. 


412  EQUITY  CASES  IN  THE 

184 1  •        sentative^  ought  to  have  been  made  parties  to  the  suit^  as 

Cator       being  the  persons  legally  entitled  to  receive  the  money  m 

*-  question;   and  in   support  of  this  objection.  Cathcart  y. 

The  Crotdon  •»  # 

Canal  Co.     Letois  {a),  Ray  V.  Fenwick  (6),   Colbwme  v.  Buncombe  (c), 

and  Haworth  y.  Bo8iock{d),  were  cited;  but  the  Court 

OYcrruled  the  objection,  on  the  ground  that  Scott  had  no 

right  to  the  money  independently  of  any  award  to  be 

made  to  him,  and  that  no  award  had  been  made  to  him. 

What  he  originally  had  was  only  an  equitable  right  to  a 

money  compensation,  and  that  right  he  had  assigned. 

The  cause  now  came  on  for  hearing  on  the  merits. 

The  plaintiffs,  in  order  to  proYC  their  title  under 
Scott,  gaYe  in  eYidence  certain  deeds  of  lease  and  release, 
dated  the  26th  and  27th  of  April,  1773,  by  which  Lord 
Spencer  couYcyed  to  Smithson  all  those  messui^s,  lands, 
tenements,  commons,  wastes,  woods,  underwoods,  and  the 
soil  of  the  woods  and  underwoods  in  Penge  in  the  manor 
of  Battersea;  also  a  deed  of  CYcn  date  with  the  release,  and 
made  between  the  same  parties,  by  which,  reciting  that  it 
was  doubtful  whether  the  waste  lands  were  not  part  of  the 
manor  of  Battersea,  to  which  Lord  Spencer  was  entitled 
for  life  only,  with  remainder  to  his  son  Lord  Althorpe  in 
tail  male.  Lord  Spencer  coYenanted  that  his  son  would,  on 
attaining  twenty-one,  join  with  him  in  suffering  a  reooYeiy 
of  those  premises.  The  plaintiffs  then  proYed  the  recoYCiy, 
firom  which  it  did  not  appear  that  any  manorial  rights  were 
reserved;  then  several  mesne  conveyances  and  assurances 
down  to  Scott;  then  the  agreement  of  the  22nd  of  May, 
1813 ;  and  ultimately  a  conveyance  to  the  Cators,  by  deedi 
of  lease  and  release,  dated  the  24th  and  25th  of  May, 
1813. 


(a)  1  Ves.  jun.  4G3.  (c)  9  Sim.  151. 

(b)  3  Bro.  C.  C.  25.  (d)  Ante,  p.  1. 
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The  agency  of  Drummond  as  attorney  for  the  Canal  1841. 
Company,  as  also  his  letter  of  the  11th  of  July,  1827,  cator 
were  admitted  by  the  Company.  „       •• 

In  proof  of  payment  of  the  d£500  as  the  consideration  Canal  Co. 
for  the  agreement,  the  plaintiffs  examined  Mr.  Bnmdrett, 
who  was  the  solicitor  of  all  parties  in  the  transaction  with 
Scott.  The  deponent  stated  that  John  Cator,  abont  the 
29th  of  May,  1813,  gave  his  bond  to  Scott  for  £500,  be- 
ing the  consideration  money  for  the  agreement :  and  he 
the  deponent  believed,  firom  a  reference  to  his  books  of 
account,  and  from  inspection  of  the  cheque  and  other 
documents,  (which  he  proved,)  that  John  Cator,  in  October, 
1814,  paid  the  said  £500  to  Scott,  and  that  upon  that 
occasion  the  bond  was  redelivered  to  Foakes,  the  agent  of 
Cator.  He  also  stated  his  belief  that  the  bond  was  either 
lost  or  destroyed.  The  cheque  in  question  was  drawn  by 
Foakes  on  Prescott,  Orote,  &  Prescott  for  £532,  on  ac- 
count of  J.  Cator,  Esq.,  and  made  payable  to  Brundrett, 
and  at  the  back  of  it  was  an  indorsement  in  Foakes's 
handwriting  as  follows:— "29th  May,  1813.  The  bond 
for  £500  and  interest  this  day  given  to  Mr.  Cator  of  Penge 
Place,  by  J.  Foakes.''  There  was  a  corresponding  entry 
on  the  books  as  to  the  payment  of  the  £532. 

Mr.  Siny^kinsan,  for  some  of  the  defendants,  contended 
that  this  was  no  evidence  of  payment  to  Scott  of  the  £500. 
The  deponent  was  only  giving  his  opinion  founded  on  con- 
jecture. His  whole  evidence  amounted  to  no  more  than 
a  statement  as  to  his  belitf  of  payment  having  been  made. 

Aldxrson,  B. — ^The  witness  may  state  the  fact  of  pay- 
ment, and  may  refresh  his  memory  by  the  exhibits.  The 
only  question  is,  whether  there  is  a  sufficient  statement  of 
the  fact.     At  present  I  think  there  is  not. 

The  cau3e  then  proceeded. 

r  f2 
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1841.  Mr.  Stuart,  Mr.  Cator,  and  Mr.  WUcock,  for  the  plain- 

^^2^J^     tiflFs. — Supposing  the  statute  8  &  4  WUl.  4,  c.  27,  to  apply 

^'  to  the  present  case,  the  admissions  of  Drummond,  the 

Thb  C&oydon 
Camal  Co.    Company's  agent,  take  it  out  of  the  statute.    Drummond 

being  their  attorney,  his  admissions  will  bind  them  with- 
out seal :  Mayor  of  T%etfdrd*8  case  (a).  And  the  fiict  of 
his  admission  being  made  to  a  third  party  is  immat^ial : 
Peters  ▼.  Brown  (6).  But  the  Statute  of  Limitations  does 
not  apply  to  the  case  of  cestui  que  trust  and  trustee,  unless 
the  26th  section  is  in  point.  And  here  the  purchaser  is 
trustee  of  the  purchase-money  for  the  vendors :  PoUexfen 
V.  Moore  {c).  The  case  of  Hughes  y.  Kearney  {d)  is  very 
similar  to  the  present.  Mackreth  t.  Symnums  {e),  Watt  v. 
Bright  {g).  The  purchasers  are  likewise  trustees  by  the 
express  terms  of  the  Bailway  Act. 

Mr.  James  Russell,  for  the  defendant  Adams. 

Mr.  Simpkinson  and  Mr.  Chandless,  for  the  defendants 
the  Canal  Company,  Smith,  and  Stedman. — ^The  bill  con- 
tains two  demands:— one  for  purchase-money  of  lands, 
the  other  for  compensation  for  damage  done  to  other 
lands.  But  the  latter  demand  has  nothing  to  do  with  the 
question  whether  the  plaintiffs  can  make  a  good  title  to 
the  land  proposed  to  be  purchased.  The  only  party  who 
can  claim  compensation  for  damage,  is  the  party  who  had 
the  legal  estate  when  the  damage  was  done,  that  is  to  say, 
Morgan;  or,  as  he  is  dead,  his  executors.  As  to  the  title, 
the  plaintiffs  make  out  no  right  to  the  soil  of  the  common. 
The  conveyance  by  Lord  Spencer  to  Smithson  does  not 
convey  the  soil  of  any  common  or  waste  lands,  but  only 
wastes  generally,  nor  do  the  supplemental  deeds  cure  this 
defect.    Then  there  was  no  regular  contract  with  Scot^ 

(a)  1  Salk.  192.  (d)  1  Sch.  &  L.  132. 

(b)  4  Esp.  46.  (0  15  Vet.  329. 
(e)  1  Atk.  272.                                    (Sf)lJ.&  W.  494. 
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and  the  award  is  silent  as  to  the  party  entitled  to  oompen-        1841. 
sation.    If  the  plaintifis  are  interested,  so  are  other  par-      ^^][J!^ 
ties  who  are  not  before  the  Court.    The  abstracts  shew  »• 

that  the  Archbishop  of  York  and  others  were  interested    canal  Co. 
in   the  common,  when    the    compensation  money  was 
awarded. 

But  the  plaintiffs  are  barred  by  lapse  of  time.  It  is 
said  on  the  other  side  that  this  case  quoad  the  purchase- 
money  is  a  case  of  trustee  and  cestui  que  trust,  and  that  it 
is  not  within  the  stat.  8  &  4  fFiU.  4,  c.  27,  s.  25.  It  may 
be  conceded  that  that  section  has  nothing  to  do  with  the 
question ;  for  the  act  only  refers  to  express  trusts.  .  The 
statute,  except  that  it  provides  for  the  case  of  mortgagor 
and  mortgagee  {a),  (in  which  no  doubt  the  relation  of  trus- 
tee and  cestui  que  trust  exists),  is  solely  and  exclusiyely 
confined  to  cases  where  land  is  conveyed  t^erda^tiyi  between 
the  trustee  and  the  cestui  que  trust.  But  because  implied 
trusts  are  not  within  the  statute,  it  does  not  therefore  fol- 
low that  this  Court  will  give  relief  to  cestuis  que  trust  who 
are  guilty  of  laches.  In  regard  to  laches  there  is  no  dis- 
tinction between  the  case  of  an  implied  trust  and  any 
other  case:  Becltfcrd  v.  Wade  (6).  In  Lord  St.  John  v. 
Baughicn  (c)  the  trust  was  express,  and  therefore  the  sta- 
tute of  WiU.  4  was  held  to  apply ;  and  it  was  held  that 
there  was  a  sufficient  acknowledgment  within  that  statute 
to  remedy  the  effect  of  lapse  of  time.  But  if  the  trust  had 
not  been  express  it  would  have  been  barred;  and  neither 
an  acknowledgment  under  that  statute,  nor  one  under  the 
9  Geo.  4,  c.  14,  would  have  been  available.  So,  here  the 
trust,  if  any  ever  existed,  is  barred,  and  the  written  ac- 
knowledgment of  Drummond  will  not  be  sufficient  to  set 
it  up.  The  acknowledgment  under  that  act  must  be  made 
by  the  party  and  not  by  the  agent.    This  was  the  subject 

(a)  Sect.  28.       (b)  17  Yes.  97.    Se«  ante,  Vol.  3,  p.  622. 
(c)  9  Sim.  219. 
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184K        of  disctussion  in  Hyde  t.  JohiMon  (a).    And  it  most  also  be 
Cato»^      made  to  the  other  party,  and  not  to  a  third  person.    This 
f  •  was  pointedly  decided  by  yonr  Lordship  in  Grenfett  v.  Gw*- 

Canal  Co.  dle8tane{b).  Here  the  admission  of  Drummond  is  made 
to  Peyton ;  and  the  recitals  in  the  deeds  between  the  Car 
nal  Company  and  the  Bailvray  Company  are  merely  ad- 
missions between  themselves.  Besides,  what  authority 
had  Drummond  to  bind  the  Canal  Company  by  his  admis- 
sions? The  clerk  of  a  company  is  not  competent  without 
special  authority  to  bind  the  company  by  contract ;  and  if 
so,  he  cannot  bind  them  by  an  acknowledgment  of  a  con- 
tract. To  have  such  a  power  he  must  have  been  appointed 
by  their  common  seal  for  that  purpose.  If  it  were  other- 
wise it  would  follow,  that  though  the  Company  could  not 
bind  themselyes,  except  by  their  common  seal,  tbey  might 
by  the  appointment  of  a  clerk,  not  under  seal,  enable 
that  clerk  to  bind  the  Company :  WUmot  v.  Corporation  of 
Coventry  (c).  Carter  v.  Dean  and  Chapter  of  Ely  (rf).  At 
all  events  the  acknowledgment  by  Drummond,  what- 
ever be  its  value,  is  no  acknowledgment  of  the  plaintiffs' 
right. 

Then  it  is  said  that  the  money  in  the  hands  of  the  no- 
minees is  ear-marked,  and  that  there  is  a  legislative  trust 
in  the  Railway  Company  or  the  nominees  to  pay  this  debt 
But  the  clause  in  the  Bailway  Act  does  not  create  debts 
not  existing  at  the  time,  or  revive  debts  barred  at  the 
time,  but  only  enables  the  nominees  to  discharge  existing 
debts.  The  nominees  are  not  bound  to  see  to  the  appli- 
cation of  the  monies.  They  are  merely  in  the  nature  of 
bankers,  and  bound  to  follow  the  directions  of  the  Com- 
pany.   The  Vke^Chancellor  has  decided  that  question  (e). 

Lastly,  if  the  plaintiffs  are  entitled  to  any  principal 


(a)  2  New  Ca.  776.  (d)  7  Sim.  21 1. 

(b)  AnUt  Vol.  2,  p.  676.  (e)  In  a  cause  of  "  Calor  ▼.  Maa- 

(c)  Ante,  Vol.  1,  p.  518.  tennan." 
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monies^  their  daim  to  interest  is  limited  by  the  stat.  3  &  4 
WiU.4^c  27,  »•  42.  ^^^^^ 

V. 

The  Cbotdom 

Mr.  Piggoti  appeared  for  the  three  other  nominees,  and     Canal  Co; 
submitted  that  they  were  bound  by  the  decree  of  the  Vtce- 
Chancellor  aboye  referred  to. 

Mr.  Stuart,  in  reply. — ^There  is  a  clear  obligation  exist- 
ing  between  these  parties,  unless  barred  by  lapse  of  time ; 
and  it  is  immaterial  whether  that  obligation  is  created  by 
agreement  or  by  act  of  Parliament.  If  the  defendants  did 
not  pay  into  the  Bank  the  money  which  they  were  bound 
to  pay,  are  the  plaintiffs  to  suffer?  If  the  plaintiffs  shew 
a  primd  facte  case,  they  have  a  right  to  have  the  money 
paid  into  Court,  the  same  as  on  petition.  If  they  shew  a 
title  to  any  part  of  the  monies,  they  have  a  right  to  a  re- 
ference to  the  Master  to  say,  whether  they  have  a  title  by 
themselves  or  in  common  with  any  other  and  what  parties. 
The  money  should  have  been  paid  in  1802  or  in  1812.  Why 
did  the  plaintiffs  not  file  a  bill  ?  Because  the  defendants 
were,  as  they  admit  by  their  answer,  insolvent.  They 
have  been  rendered  solvent  by  act  of  Parliament,  and  now 
honestly  insist  on  the  stat.  9  Geo,  4,  c.  14.  They  say  that 
it  is  not  intended,  by  the  terms  of  the  Bailway  Act,  to 
revive  debts  already  barred.  But  the  very  reason  why  the 
dause  in  question  was  inserted  was  that  they  had  been  in- 
solvent 28  years.  The  clause  expressly  mentions  '^  con- 
tracts," "engagements,''  ''damages" — do  they  mean  that 
this  does  not  include  statutory  damages?  No;  but  they 
say  that  you  are  to  read  this  in  conjunction  with  the 
Statute  of  Limitations.  How  can  such  an  argument  be 
used  in  a  Court  of  Equity  ? 

But  the  deed  between  the  two  companies  and  the  act  of 
Parliament  have  ear-marked  the  money;  and  possession 
taken  imder  the  act  of  Parliament  is  not  an  adverse  pos- 
session, and  consequently  the  defendants  are  bound  to 
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1841.        pay.    In  tlie  oonmion  case^  where  money  is  to  be  paid  into 

^  Cator^      CJourt  nnder  an  act  of  Parliament  instead  of  a  contract, 

V-  and  the  possession  is  parliamentary,  it  is  a  possesion  in  a 

Tbb  Crotdom  , 

Canal  Co.     character  which  is  so  far  from  being  adverse  that  it  creates 

an  obligation  to  pay.  Snch  a  possession  stands  in  lieu  of 
the  contract  and  of  adverse  possession.  There  cannot  be 
a  right  to  hold  nnder  the  act  without  fulfilling  the  obliga- 
tion to  pay. 

March  Zrd.        Aldbbson,  B. — I  have  taken  time  to  consider  my  judg- 
ment in  this  case.    The  material  facts  are  these: — 

In  December,  1800,  the  Croydon  Canal  Company  were 
desirous,  under  the  provisions  of  their  act  of  Parliament, 
of  taking  a  certain  portion  of  Penge  Common.  Th^  en- 
tered into  a  negotiation  with  Morgan,  the  then  supposed 
owner  of  the  premises,  and  afterwards  renewed  it  with  Mr. 
Scott,  to  whom  Morgan  had  in  the  interim  sold  his  pro- 
perty. In  May,  1802,  there  was  a  price  fixed,  at  which 
the  land  was  to  be  taken,  of  67/.  10».  per  acre.  And  under 
these  circumstances  the  land  was  set  out,  and  on  the  Slst 
of  July,  1802,  taken  possession  of  by  the  Company,  who 
then  proceeded  to  execute  their  canal. 

Difficulties  then  occurred  as  to  the  title,  arising  out  of 
a  doubt  whether  the  manor  belonged  to  Scott,  and  whe- 
ther, if  it  did  not,  any  good  conveyance  could  be  made  to 
the  Company.  This  led  to  the  second  act  of  Parliament; 
after  the  passing  of  which  the  Company,  acting  upon  its 
powers,  applied  to  the  comnussioners,  who  re-assessed  the 
value  of  the  land  at  67/.  10«.  per  acre,  and  assessed  also  a 
sum  for  the  damage  done  by  the  Company  to  seven  addi- 
tional acres  of  Penge  Common,  in  the  course  of  excavating 
the  canal,  adding  interest  as  to  the  land  from  1802,  and  de- 
termining the  compensation  at  the  sum  of  620/.  5«.  for  the 
land,  and  181/.5«.  for  the  damages.  This  took  place  in  1812. 

Now,  under  these  circumstances,  what  was  the  relative 
situation  of  the  parties  at  that  time? 
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The  Company  were  in  possession  of  the  land,  which  they  1841 . 
had  taken  as  of  right  nnder  the  provisions  of  their  act  of  ^gator 
Parliament,  firom  the  true  owners.  They  had  done  damage,  ^ 

as  they  had  a  right  to  do  under  the  provisions  of  their  act     Canal  Co. 
of  Parliament,  to  other  land. 

On  the  other  hand,  the  true  owners  of  Penge  Common 
were,  hy  the  same  act,  entitled  to  the  money  the  price  of 
the  land,  and  to  the  compensation  due  for  the  damage  done 
to  the  other  part  of  their  land. 

This  was  then  a  bargain  made  under  the  authority  of 
Parliament,  by  which,  if  the  owners  were  ascertained,  the 
bargain  must  be  considered  to  be  made  with  them ;  and  if 
not  ascertained,  must  be  considered  as  made  with  them 
when  they  should  be  ascertained;  and  if  the  Company  had 
chosen  to  act  as  they  ought  to  have  done,  and  had  paid 
these  several  amounts  into  the  Court  of  Chancery,  no  one 
would  for  a  moment  have  doubted  as  to  the  rights  of  the 
parties.  The  Court  of  Chancery  would  then  have  become 
the  trustee  of  the  money  for  these  parties,  and  the  Com- 
pany's liability  would  have  been  at  an  end.  But  the  Com- 
pany did  not  do  this,  but  retained  the  money  themselves. 
Still,  I  think,  that  this  does  not  alter  the  situation  of  the 
land-owners.  As  to  them,  the  Company,  retaining  the 
money,  must  be  considered  as  trustees  for  the  true  owners 
as  soon  as  they  should  be  ascertained,  exactly  as  the  Court 
of  Chancery  would  have  been  if  the  money  had  been  depo- 
sited with  that  Court.  They  cannot  in  equity  be  aUowed 
to  place  themselves  in  a  better  situation  than  they  would 
have  been  in  if  they  had  discharged  their  duty  under  the 
act  of  Parliament.  This  was  the  situation  of  things  in 
1812. 

Now  let  us  examine  what  has  happened  since.  In  1812, 
it  was  uncertain  to  whom  Penge  Common  belonged,  and 
so  it  continued  to  be,  till  under  the  provisions  of  the  Penge 
Inclosure  Act,  and  the  proceedings  under  it,  it  was  finally 
decided  on  the  10th  of  February,  1887,  that  the  whole 


Cator 
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1S4I.        of  the  soil  of  Penge  Common  belonged  to  tlie  proprietors 
of  certain  estates,  between  whom  it  was  then  by  the 
v*  award  of  the  commissioners    under  the    Inclosoie  Act 

Thb  Croydon  j-  -j  j 

Cakal  Co.     finally  dmded. 

These  proprietors  now  claim  the  money  remaining  in  the 
hands  of  the  Canal  Company  according  to  their  ascertained 
proportions.  And  there  are  two  questions — first,  are  they 
so  entitled?  and  secondly,  is  the  length  of  time  which  has 
elapsed  a  bar  to  their  claim  ? 

I  will  begin  with  the  latter  question.  If  I  am  right  in 
thinking  that  the  Company  are  trustees  for  the  true  owners 
when  ascertained  under  all  the  circumstances,  there  seems 
to  me  no  ground  for  holding  that  the  plaintiffs  are  barred 
by  lapse  of  time.  It  may  be  very  questionable,  whether 
in  a  case  in  which  it  is  admitted  that  the  Company  have 
assets,  and  that  the  money  has  not  been  paid,  but  remains 
in  their  hands,  any  length  of  time  would  be  a  bar  to  the 
lawful  claimant  in  a  Court  of  Equity,  where  the  case  starts 
from  the  proposition  that  the  one  is  cestui  que  trust,  and 
the  other  trustee.  But,  at  all  eyents,  the  bar,  firom  lapse 
of  time,  proceeds  in  a  Court  of  Equity  upon  the  laches  of 
the  party  in  not  claiming  sooner.  But  how  is  this  appli- 
cable to  a  case  in  which  the  Legislature  permit  a  bai^ain 
with  an  unascertained  person,  and  where  there  is  no  laches 
after  the  period  when  he  is  ascertained  ?  If,  indeed,  after 
the  determination  of  the  rights  of  parties  under  the  Penge 
Indosure  Act,  a  period  of  twenty  years  had  been  suffered 
to  elapse,  the  case  would  haye  been  very  different.  But 
that  is  not  so.  Here,  till  1837,  there  does  not  iqppear  to 
have  been  an  ascertainment  of  the  right,  and  the  parties 
then  immediately  commenced  proceedings.  Independently, 
therefore,  of  the  conduct  of  the  Company,  and  their  obvi- 
ous incapacity  to  pay  anything  till  their  recent  arrange- 
ments  with  the  Croydon  Railway,  and  the  distinct  proriaion 
for  this  very  demand  made  between  the  two  Companies 
upon  the  handing  over  of  the  money  from  the  one  to  the 
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oiher^  which  are  all  drcamstaiiceB  of  great  weighty  I  have        1841. 

arrived  at  a  clear  opinion  that  there  is  nothing  in  lapse  of      ^^cItor^ 

time  which  onght  (if  the  other  facts  entitle  the  plaintiffs  v- 

The  Croydon 
to  relief)  to  bar  their  daim  to  it  on  this  occasion.  Camal  Co. 

The  remaining  and  more  important  question  is^  whether 
the  plaintiffs  are  the  persons  entitled  to  the  whole  or  to 
some  a8cert4dnable  portion  of  this  compensation. 

It  appears  to  me  well  made  out  that  the  plaintiffs  have 
a  title  to  that  estate  which,  at  the  time  when  this  com- 
pensation was  awarded,  belonged  to  Mr.  Scott.  Whether 
all  the  persons  who  have  rights  to  the  soil  of  Penge  Com- 
mon are  before  the  Court,  is  not  apparent  on  the  proofs 
given  on  the  part  of  the  plaintiffs.  For,  of  course,  the 
title  of  those  who  have  been  made  defendants,  does  not 
appear  as  yet.  But,  I  think,  the  evidence  before  the 
Court  fully  justifies  me  in  sending  the  case  to  the  Master 
for  a  proper  inquiry  as  to  the  title.  If  it  shall  appear, 
upon  that  inquiry,  as  I  think  it  probably  will  do,  that  the 
plaintiffs  are  entitled,  and  that  the  proportions  in  which 
the  different  proprietors  of  Penge  Common  have  an  interest 
in  that  common  are  fi^ed  and  definite ;  as,  for  instance,  if 
it  should  appear  firom  the  commissioners'  award,  that  one- 
half,  or  one-third,  or  any  given  proportion  of  that  common 
belongs  to  Mr.  Scotf  s  estate,  then  the  case  of  the  plain- 
tiff will  not,  as  it  seems  to  me,  be  affected  by  the  absence 
(should  that  turn  out  to  be  the  fact)  of  other  persons  entitled 
to  other  definite  shares,  but  they  will  be  entitled  to  claim 
firom  the  defendants,  the  Canal  Company,  the  amount  of 
the  share  belonging  to  themselves. 

Whether  they  are  entitled  to  any  definite  share  of  the 
compensation  for  the  damage  will  turn  upon  the  fact 
whether  they  are,  under  the  arrangement  with  Scott, 
entitled  to  that  damage,  as  well  as  to  the  compensation  for 
the  land. 

The  Master  will  inquire  into  this  arrangement,  and  will 
ascertain  whether  the  money  stated  upon  the  belief  of  Mr. 
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1841.        Brondrett  to  haye  been  paid,  was  actaally  so  paid  to  Mr. 
Catoe       Scott,  or  his  agents,  under  the  agreement.    And  he  will 
^'  make  inquiries  as  to  the  plaintiffs'  title  to  the  lands  of  Soott, 

Canal  Co.  and  to  the  other  lands  entitled  to  common,  purchased  by 
the  plainti£b  from  other  quarters,  and  as  to  the  proportion 
of  the  damages  belonging  to  those  lands ;  and  he  will  also 
ascertain  the  titles  of  those  defendants  to  whom  the  lesi- 
due  of  the  lands  entitled  to  common  belong.  The  Master 
in  his  inquiry  and  report  should  separate  the  questions  of 
the  compensation  for  land  and  for  damage,  and  should 
ascertain  whether  the  plaintiffs  and  the  defendants  make 
out  a  sufficient  title  to  the  latter  under  the  persons  entitled 
to  the  seren  acres,  to  which  it  applies,  at  the  time  when 
such  damage  was  done.  The  Master  in  doing  this,  should 
also  inquire  whether  the  damages  were  in  their  nature 
temporary  or  permanent;  because,  if  permanent,  thejr 
will  probably  go  with  the  land  to  the  present  owners  of  the 
estates  entitled  to  the  soil  of  Penge  Common.  When  these 
inquiries  shall  have  been  perfected,  it  will  be  ascertained 
whether  the  persons  entitled  to  the  whole  of  the  compen- 
sation both  for  lands  and  damage  are  before  the  Court, 
and  whether  the  proportions  claimable  are  definite  or  not 
And  it  will  then,  upon  further  directions,  be  open  to  the 
Court,  to  order  either  the  whole  or  some  part  of  the  money 
to  be  brought  into  Court,  and  to  give  such  further  direc- 
tions as  the  case  may  require.  There  is  no  doubt  as  to 
the  sufficiency  and  solyency  of  the  parties,  nor  as  to  the 
security  of  the  funds  in  the  mean  time. 

I  do  not  at  present  mean  to  determine  the  question  as 
to  intermediate  interest.  Indeed,  I  think  it  of  importance, 
previously  to  determining  that  question,  to  direct  the 
Master  to  make  one  further  inquiry :  namely,  what  would 
have  been  the  mesne  profits  of  the  nine  acres  of  land  ap- 
propriated  by  the  Canal  Company  to  their  canal.  In  order 
to  determine  that,  he  should  fix  a  rent  for  those  nine  acres, 
treating  them  as  of  a  similar  quality  to  the  rest  of  the 
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common.    This  criterion  seems  to  me  reasonable  (regard        1841. 

being  had  to  the  53rd  sect,  of  41  Geo.  3,)  as  an  equivalent      ^cator 

for  intermediate  interest.    I  do  not^  however,  finally  deter-  *• 

_  .       _  ,  .  _     ,  ,  .    .  Thb  Crotdon 

mme  this;  but  as  to  this,  and  the  other  remaimng  ques-     Camal  Co. 

tions,  and  as  to  costs,  I  propose  to  reserve  the  decision  upon 
them  till  the  Master  shall  have  made  his  report  as  to  the 
title,  and  other  circumstances  necessary  to  be  ascertained. 
In  the  mean  time,  however,  it  seems  to  me,  that  the  no- 
minees who  hold  this  money  firom  the  Canal  Company, 
but  subject  to  the  rights  which  attach  upon  it,  are  proper 
parties  to  be  retained  before  the  Court.  In  the  result, 
they  will,  no  doubt,  be  entitled  to  have  their  costs,  but  it 
will  be  a  question  upon  further  directions  for  the  Court  to 
determine  by  whom  those  costs  are  to  be  paid. 


Oliveb  v.  Addebley. 

TFeh.  \%i1L 
HIS  was  a  vicar's  bill  for  tithes.    The  Master  in  taking  Exception  to 

the  account  aUowed  \\d.  per  quart  for  the  tithe  of  milk,  poninatithr' 
The  defendant  took  an  exception  to  the  Master's  report,  on  "'^jThit  ho 
the  ground  that  he  ought  only  to  have  allowed  \d.  ^^  ovenraiued 

^  ©  /  the  tithe  of 

milk,  over- 
Mr.  Boteler  and  Mr.  Loiumdea,  for  the  exception,'con-  ij'^^ng  Aat 
tended  that  1  Jrf.  was  far  above  the  value  of  the  milk.  **»«  ^Mter  bad 

proceeded  on 


Mr.  Spemce  and  Mr.  W.  Eagle^  amtrd, — ^The  Master  has 
had  all  the  evidence  before  him.  If  the  vicar  had  used  the 
milk  himself  he  might  have  gained  more  than  IdL  They 
who  take  other  persons'  property  cannot  be  heard  to  say  it 
ii  not  worth  so  much,  because  they  could  not  make  it  of 
that  value.  Such  a  matter  as  this  ought  not  to  have  been 
brought  bere.  It  ought  to  have  come  before  the  Assistant 
Tithe  Commissioner.  [Alderson,  B. — I  do  not  know  that. 
They  take  into  consideration  the  expense  of  collecting. 


any  wrong 
principle. 


4A4 


1841. 
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There  is  great  difficulty  in  estimating  tlie  expense  of  a 
wrong-doer.] 

Mr.  Boteler  in  reply. 

Aldebson^  B. — ^Everj  question  of  value  is  a  subject  of 
exception.  The  only  point  to  be  considered  is,  whether 
the  exception  is  prudent  and  discreet.  It  seems  to  me 
that  all  questions  of  this  nature  should  be  determined  by 
the  Master,  unless  there  is  special  ground  to  the  contrary. 
If  it  had  been  represented  to  me  that  the  Master  had  pro- 
ceeded on  a  wrong  principle,  I  might  have  given  directions 
for  the  Master's  guidance.  But  he  has  violated  no  prin- 
ciple. 

Exception  overruled. 


Pendlebukt  V,  Walkeb. 

1  HE  bill  stated,  that  in  and  previously  to  October,  1838, 
W,  Oarnett  Taylor,  of  the  Thorns,  in  the  parish  of  Bolton, 


Feb.  \9tk, 
22nd. 
If  a  banking 
company  agree, 
that,  upon  re- 
ceiTingthegua- 
rantie  of  a 
particular  per- 
son, they  wiil  advance  a  certain  turn  of  money  for  the  purpose  of  securing  to  the  creditors  of  s 
trader  a  composition  of  lOt.  in  the  pound,  and  setting  up  the  trader  in  business  again;  aadst 
the  same  time,  the  Company,  being  themselves  creditors  of  the  trader,  enter  into  a  secret  arraoge- 
inent  with  him  by  which  they  secure  to  themselves  repayment  of  the  difference  between  tbeir 
composition  and  the  ftiU  amount  of  their  debt,  this  is  a  fraud  upon  the  guarantor,  and  upon  the 
creditors  who  execute  the  composition  deed  on  the  faith  of  the  ostensible  agreement;  and  tbe 
guarantor  may  sustain  a  bill  in  equity  to  set  aside  the  guarantie. 

Where,  by  the  construction  of  the  terms  of  a  guarantie,  there  is  no  right  of  oontribotion 
amongst  the  guarantors,  any  one  of  them  may  sustain  a  bill  in  equity  to  set  aside  the  guarantie 
for  fraud,  without  making  his  co- guarantors  parties. 

Where  several  persons  are  sureties  for  the  payment  of  one  sum  of  money,  though  by  distinct 
instruments,  and  one  pays  more  than  an  equal  share  of  that  sum,  he  may  have  contribution  frDia 
his  co-sureties ;  but  if  it  be  arranged  by  contract,  which  it  may  be,  that  each  surety  shall  be 
answerable  only  for  a  given  portion  of  one  sum  of  money,  in  such  case  there  ia  do  right  of  eon* 
tribution  amongst  the  co-sureties. 

The  case  of  Dtring  v.  Lwrd  fVhieheltea,  (2  Cox,  SI  8),  considered. 

Sembk,  that  where  by  act  of  Parliament  a  Joint -stock  company  may  be  sued  through  tbt 
medium  of  their  public  officer,  he  is  the  proper  person  to  be  sued,  and  not  the  directors,  even 
where  the  directors  are  charged  with  a  gross  fraud ;  and,  at  all  events,  that  one  only  of  sock 
directors  ought  not  to  be  made  a  party. 

SeuMt,  that  where  a  company  is  so  constituted,  a  bill  is  sustainable  against  a  dngle  shaie- 
holdcr,  j<rfntly  with  the  public  officer,  if  it  allege  that  he  is  the  assignee  of  the  debt  lor  which 
the  company  have  brought  their  action  at  law  against  the  plaintiff. 

Sembie,  that  if  a  bill  alleges  that  a  person  has  become  bankrupt,  but  does  not  allege  thst 
assignees  have  been  chosen,  a  demurrer  to  the  bilK  on  the  ground  that  the  assignees  are  not  psr- 
ties  to  the  suit,  is  a  speaking  demurrer,  and  therefore  bad. 
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in  tlie  coimly  of  Lancaster,  carried  on  the  business  of  a        1841. 

cotton-spinner,  and  was  supposed  to  be  seised  and  pos-  p^JJ^J^^^y 

sessed  of  real  and  personal  estate  (the  latter  including  ma*  »• 

Walkei. 
chinery)  to  a  very  large  amount ;  but  that,  in  fact,  he  was 

at  the  time  above  mentioned  indebted  to  divers  persons, 
and  unable  to  pay  his  debts ;  and  that  he  had  placed  his 
affairs  in  the  hands  of  inspectors,  under  whom  he  carried 
on  his  business ;  and  that  the  defendant  Jackson  was  one 
of  those  inspectors,  and  well  acquainted  with  his  concerns. 
That  for  a  long  time  previous  to,  and  in  the  said  month  of 
October,  1838,  Taylor  kept  a  banking  account  with  the 
Liverpool  and  Manchester  District  Banking  Company, 
which  is  a  joint-stock  banking  company,  carried  on  under 
the  provisions  of  the  7  Oeo.  4,  c.  46,  of  which  company 
Jackson  was  then  the  managing  director,  and  one  of  the 
pubHc  registered  officers ;  and  that  Jackson,  in  his  charac- 
ter of  inspector  of  Taylor's  concerns,  together  with  his 
co-inspectors,  had  also  a  banking  account  with  the  Com- 
pany. That  under  these  circumstances,  the  Banking 
Company  and  Jackson  had  full  notice  of  Taylor's  liabilities, 
and  that  they  knew  as  the  fact  was,  that  Taylor  owed  the 
bank  £7000  on  his  private  account,  and  that  the  inspect- 
ors owed  the  bank  £14,000  on  the  inspectors'  account. 
That  the  bank  and  Jackson  being  apprehensive  as  to 
Taylor's  solvency,  a  scheme  was  concerted  between  the 
directors  of  the  Company  on  the  one  hand,  and  Jackson, 
acting  both  for  the  company  and  the  inspectors,  on  the 
other  hand,  for  procuring  some  better  security  than 
that  of  Taylor  for  payment  of  his  debts ;  and  that  accord- 
ingly, as  it  was  well  known  to  Taylor's  friends  that  he  was 
embarrassed,  it  was  arranged  between  the  directors  and 
Jackson,  and  Taylor  and  his  agents,  that  it  should  be 
given  out  and  represented,  that  the  Banking  Company 
were  willing  to  advance  such  a  stun  of  money  as  would 
be  sufficient,  not  only  to  pay  a  composition  of  10s.  in  the 
poimd,  on  all  the  then  existing  debts  of  Taylor,  but  also 
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1841.        to  enable  Taylor  thereafter  to  cany  on  his  business.  That 
Pendleburt    ^^  scheme  was,  after  several  meetings  and  discussions, 
«.  finally  agreed  upon  by  the  directors  (William  Wright  and 

others  named  in  the  biU),  and  by  Jackson,  and  two  peraoiu 
who  attended  as  the  firiends  of  Taylor.  That  in  pursuance 
of  such  scheme  such  several  persons  gave  out  and  repre- 
sented, that  though  Taylor  was  embarrassed,  yet  his  pro- 
perty and  business  were  of  great  value ;  and  that  if  he 
could  obtain  the  loan  of  a  sum  of  money  sufficient  to  relieve 
him  firom  the  debts  he  then  owed,  and  could  be  restored 
to  the  possession  of  his  business,  he  would  very  shortly  be 
enabled  to  pay  off  such  loan,  and  to  retain  the  unin- 
cumbered possession  and  enjoyment  of  his  property. 
That  in  order  to  give  a  colour  to  these  representations  a 
mock  negociation  was  set  on  foot  between  Jackson,  as  the 
agent  of  the  Company,  and  some  firiends  of  Taylor;  the 
result  of  which  was,  that  the  Company  after  some  apparent 
hesitation,  agreed  to  accept  a  composition  of  lOf.  in  the 
pound  on  the  amount  of  their  debt  of  £7000.  That  in 
consequence  of  this,  the  other  creditors  of  Taylor  agreed 
to  accept  a  like  composition.  That  in  further  prosecution 
of  this  scheme,  it  was  represented  by  the  Banking  Com- 
pany and  their  agents,  that  in  order  to  effect  such  compo- 
sition, the  Banking  Company  were  willing  to  advance  to 
Taylor  a  sum  of  £26,000  for  the  purpose  of  pajring  such 
composition,  and  of  famishing  Taylor  with  capital  to  cany 
on  his  trade,  provided  the  amount  of  such  loan  should  be 
secured  to  them  by  the  guaranties  of  responsible  persons, 
who  should  become  bound  to  the  repayment  thereof  at  the 
end  of  five  years.  That  several  persons  were  induced  by 
these  representations  to  give  such  guaranties.  That  the 
plaintiff  had  long  known  Taylor,  and  was  desirous  to  assist 
him ;  and  that  it  was  represented  to  the  plaintiff  by  Taylor, 
with  the  sanction  and  knowledge  of  the  Banking  Company, 
and  by  Jackson  on  behalf  of  the  said  Company,  that 
Taylor  had  prevailed  upon  the  Company  and  his  other 
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crediton  to  accept  such  composition;  and  that  the  bank        1841. 
were  wilUng  to  advance  the  sum  of  £25^000  for  the  purposes    p  ^"^""^''^^ 
before  mentioned ;  and  that  the  effect  of  such  arrangement  «. 

would  be  to  leave  Taylor  in  the  fiill  and  firee  possession  of 
his  property^  unincumbered  by  debts  of  any  sort,  except 
his  liability  to  pay  the  £25,000,  at  the  end  of  five  years ; 
and  that  the  Company  had  agreed  to  take  the  guarantie 
and  security  of  twenty-one  persons ;  that  is  to  say,  of  one 
person  for  £5000,  and  twenty  other  persons  for  £1000 
each.  That  the  plaintiff,  on  the  faith  of  these  representa- 
tions, signed*  a  guarantie  for  £1000,  in  the  form  after 
mentioned.  That  thereupon  a  composition  deed  was  pre- 
pared and  executed  by  all  the  creditors  of  Taylor,  whereby 
they,  in  consideration  of  10s.  in  the  pound  on  the  amount 
of  their  respective  debts,  released  Taylor  absolutely.  That 
in  this  deed  the  Banking  Company  were  stated  to  be  cre- 
ditors to  the  amount  of  £7000,  and  no  more,  and  that  they 
signed  and  executed  the  deed,  and  released  Taylor  firom 
the  whole  of  such  debts,  in  consideratiam  of  a  composition 
of  £8500.  That  the  whole  sum  of  £25,000  was  guaranteed 
by  the  plaintiff  and  the  other  guarantors,  and  that  Taylor 
was  ostensibly  restored  to  the  possession  of  his  property, 
and  carried  on  his  business  till  November,  1840,  when  a 
fiat  of  bankruptcy  was  awarded  and  issued  against  him. 

The  bill  then  stated,  that  the  plaintiff  had  lately  dis- 
covered  that,  although  the  Banking  Company  pretended 
to  release  Taylor  firom  their  said  debt  of  £7000,  in  con* 
sideration  of  the  payment  of  the  said  composition ;  yet,  in 
&ct,  they  stipulated  to  receive  the  full  sum  of  £7000,  and 
refused  to  execute  either  the  deed  of  composition  or  to 
advance  the  £25,000,  unless  the  difference  between  the 
composition  and  full  amount  was  paid ;  and  that,  in  con- 
sequence of  such  refusal  and  stipulation,  and  before  they 
made  the  advance  or  executed  the  deed,  they  received  some 
security  firom  Frances  Taylor,  the  mother  of  the  said  W. 
Oamett  Taylor,  for  £2000,  and  firom  Frances  Taylor,  his 
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1841.  fliflter,  an  undertaking  or  agreement  to  pay  £500;  and 
Pbmdlbburt  ^^  ®"^®  Robert  Neild,  an  undertaking  to  pay  them  the 
V-  further  sum  of  £1000^  making  together,  with  the  com- 

position, the  full  amount  of  £7000.  That  Neild  had,  in 
fact,  paid  the  sum  of  £1000  to  the  Company,  by  means  of 
a  bill  of  exchange,  and  a  sum  of  cash  received  from  Taylor 
himself;  that  Frances  Taylor,  the  sister,  had  paid  the  sum 
of  £500,  and  that  Frances  Taylor,  the  mother,  had  been 
threatened  by  the  Company  with  an  action  for  the  £2000. 
That,  in  fact,  the  Company  never  did  advance  to  Taylor 
the  £26,000:  for  that,  although  they  pretended  so  to  do, 
they  deducted  £9000  in  respect  of  the  debt  due  from  the 
inspectors,  and,  consequently,  T&ylor  received  no  more 
than  £16,000;  and  that  inasmudi  as  the  composition  on 
all  his  debts  was  paid  out  of  this  last-mentioned  sum,  be 
was  left  without  any  sufficient  capital  or  means  to  carry  on 
his  said  business ;  that  this  deduction  of  £9000  was  agreed 
to  be  made,  and  was,  in  fact,  made  without  the  knowledge 
and  consent  of  the  plaintiff  and  the  creditors  of  Taylor, 
who  executed  the  composition  deed;  and  that,  by  the 
several  before-mentioned  transactions,  such  creditors  were 
defrauded  by  the  Banking  Company. 

The  bill  then  contained  an  allegation,  that  Jackson  hav- 
ing been  removed  from  his  office  of  public  registered  officer, 
and  Walker  having  been  appointed  in  his  room,  an  action 
had  been  commenced  against  the  plaintiff,  on  the  guaran* 
tie,  in  the  name  of  Walker;  but  that  Jackson  was,  at  the 
date  of  the  guarantie  and  of  the  deed  of  composition,  and 
stiU  was  a  shareholder  in  the  Company,  and  claimed  to  be 
interested  in  the  said  action  and  in  the  sum  sought  to  be 
recovered,  by  virtue  of  an  assignment  thereof  made  to  him 
by  the  said  Company. 

The  bill  'prayed  for  discovery,  and  that  the  guarantie 
might  be  delivered  up  to  be  cancelled,  and  for  an  injunc- 
tion against  the  Company  and  Walker  to  restrain  the 
action. 
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The  fonn  of  the  guarantiee  so  far  as  is  material  to  the        184K 
point  in  argument,  was  as  follows  : — "  Whereas  the  Man-    p^]J^I]^^T 
cheater  and  Liyerpool  District  Banking  Company  have  <'• 

agreed  at  the  request  of  me,  the  undersigned  William  Pen- 
dlebuiy  and  divers  other  persons,  and  in  consideration  of 
the  guaranties  and  agreements  hereinafter  entered  into  and 
mentioned,  to  advance  and  lend  to  W.  G«  Taylor,  of  &c., 
cotton  spinner,  a  large  sum  of  money  considerably  exceed- 
ing the  amount  intended  to  be  hereby  guaranteed ;  the 
whole  of  which  said  advance  or  sum  is  intended  and  agreed 
to  be  made  the  subject  of  a  distinct  account,  &c. :  and 
whereas  I,  the  undersigned,  have  undertaken  to  guarantee 
the  payment  of  the  siun  of  iSlOOO,  part  of  the  said  advance, 
with  interest  as  hereinafter  mentioned,  the  residue  thereof 
being  guaranteed  by  the  said  several  other  persons  at 
whose  request  such  advance  has  been  agreed  to  be  made 
as  aforesaid,  in  such  proportions,  and  to  such  extent  re- 
spectively, as  has  been  stipulated  between  the  said  Bank- 
ing Company,  and  such  other  persons  respectively,  and,  in 
particular,  the  sum  of  £5000  (part  thereof)  being  guaranteed 
by  Bichard^  Potter,  of  Oisbum  Park,  in  the  county  of 
York,  Esquire :  Now,  in  consideration  of  the  said  advance 
and  loan  so  made  to  the  said  W.  6.  Taylor  by  the  said 
Banking  Company,  I  do  hereby  undertake  and  agree  to 
guarantee  to  the  proprietors  of  or  partners  in  the  said 
Banking  Company  for  the  time  being,  the  payment  of  the 
full  sum  of  £1000,  part  of  the  said  advance  or  loan ;  such 
sum  to  be  payable  at  the  expiration,  &c.,  with  interest,  ftc., 
until  the  guarantie  shall  be  fully  discharged  and  satisfied. 
And  I  further  declare  and  agree,  that  all  and  every  pay- 
ments and  payment,  which  shall  be  appropriated  and  ap- 
plied in  discharge  or  reduction  of  the  said  advance  or  loan 
so  made  by  the  said  Banking  Company  to  the  said  W.  O. 
Taylor  as  aforesaid,  shall  be  in  the  first  instance  applicable 
in  discharge  or  reduction  of  that  part  or  proportion  of  the 
said  loan  or  advance  (such  part  or  proportion  amounting 
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1841.        to  the  sum  of  £5000)  which  is  guaranteed  or  intended  to 
Pbndleburt   ^®  guaranteed  to  the  said  Banking  Company  by  the  said 
V-  Bichard  Potter  as  herein  recited  or  mentioned^  with  interest 

thereon }  and  that  I,  in  common  with  aU  the  said  seyeral 
persons  other  than  the  said  Bichard  Potter^  by  whom  the 
said  loan  or  adyance  is  goaranteed  or  intended  to  be  goa- 
ranteed  as  aforesaid^  shall  only  be  entitled  to  the  benefit 
of  such  appropriated  payments  or  payment  as  aforesaid, 
after  the  said  Bichard  Potter  shall  have  had  the  benefit 
thereof,  to  the  full  extent  of  the  said  sum  of  JE5000,  so 
guaranteed  by  him  as  aforesaid  with  interest  thereon. 
And  that  I,  and  all  the  said  several  guaranteeing  parties, 
other  than  the  said  Bichard  Potter,  shall  be  respectivdy 
entitled  to  the  benefit  of  the  said  appropriated  part  or 
payments  in  discharge  or  reduction  of  our  respective 
guaranties  pari  paasu,  and  in  the  respective  proportions 
which  the  several  sums  guaranteed  by  us  respectively  bear 
to  the  aggregate  amount  of  all  the  sums  so  guaranteed* 
Witness  my  hand,  this  19th  day  of  October,  1838.— 
W.  Pendlebury." 

To  this  biU,  the  defendant  Jackson  demurred,  for  want 
of  equity,  and  because  the  plaintiff  had  not  made  parties 
the  several  persons  named  in  the  bill  as  directors,  and 
who  were  stated  to  have  been  present  at  the  meetings  at 
which  the  scheme  was  concocted;  and  also  because  the 
plaintiff  had  not  made  parties  the  persons  other  than  the 
plaintiffs,  by  whom  the  guaranties  were  executed. 

The  defendant  Walker  also  demurred  to  the  biU,  first, 
because  the  plaintiff  had  made  no  case  for  discovery  or 
relief;  secondly,  because  the  directors,  who  were  neces- 
sary parties  to  the  bill,  were  not  made  parties;  thirdly, 
because  it  appeared  by  the  bill  that  several  other  parties 
besides  the  plaintiff  had  executed  guaranties,  whereby  the 
£25,000  in  the  bill  mentioned  was  guaranteed  and  secured 
to  the  Banking  Company,  and  that  such  persons  had  not 
been  made  parties;  and  fourthly,  because  it  appeared  by 
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the  bill  that  tlie  person  or  persons  who  was  or  were  the  1841. 

assignee  or  assignees  of  the  estate  and  effects  of  Taylor  pb^dleburt 
were  not  made  parties. 


Walub. 


Mr.  Simpkinsan  for  both  demnrrers;  Mr.  James  Bussell 
for  the  demnrrer  of  Jackson ;  and  Mr.  Sutton  Sharpe  for 
that  of  Walker. — ^First^  as  to  the  demurrer  of  Jackson. 
The  chaj^  that  the  debt  was  assigned  to  Jackson  is  not 
consistent  with  the  former  parts  of  the  bill.  The  two 
charges  neutralize  each  other.  It  is  impossible  to  come 
to  any  other  conclusion  than  that  the  Company  is  the 
party  on  whose  behalf  the  guarantie  is  put  in  suit.  Then 
Jackson  has  not  a  regular  assignment  of  the  guarantie ; 
can  he^  being  no  longer  the  public  officer  of  the  Company^ 
be  sued  merely  in  the  character  of  shareholder?  If  he  is 
sued  as  a  shareholder^  the  other  shareholders  ought  to  be 
made  parties.  You  cannot  sue  one  partner  in  a  bank.  It 
may  be  said^  howeyer,  that  he  is  made  a  party  for  the  sake 
of  discovery,  by  analogy  to  bills  against  corporations,  in 
which  cases  their  public  officer  or  late  public  officer  may 
be  sued.  But  those  cases  only  apply  to  actually  existing 
corporations,  and  only  where  you  cannot  otherwise  get 
diBcovery  on  oath.  No  relief  is  prayed  against  Jackson; 
whereas,  in  order  to  support  the  biU  against  him  as  a  bill 
for  relief,  it  should  at  least  have  prayed  that  he  might  pay 
costs :  Le  Tewier  v.  Margravine  ofAnspach  (a). 

Then  as  to  the  other  demurrer,  which  involves  the  whole 
equity  of  the  case.  The  question  is  whether,  on  the  facts 
stated,  the  plaintiff  is  entitled  to  relief  on  his  guarantie. 
Taylor  was  indebted  to  the  Company  in  £7000.  His 
affairs  had  also  been  carried  on  by  trustees,  who  had  in- 
curred a  debt  to  the  Company  to  the  amount  of  £14,000, 
but  Taylor  was  not  a  debtor  in  respect  of  this  last  claim. 
Taylor  was  also  indebted  to  other  persons.     He  and  his 

(a)  15  Yes.  159. 
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1841.        fidends  wished  to  dear  him^  and  set  him  up  again.    They 
Pbndleburt    ^s^®d  to  induce  lus  creditors  to  take  10#.  in  the  pounds 
«-  so  as  to  have  a  surplus  to  go  on  with.    At  that  time  Tay* 

lor^s  husiness  was  in  the  hands  of  his  trustees^  and  it  must 
be  assumed^  as  the  bill  states  the  &ct,  that  that  was  known 
to  the  creditors  who  executed  the  deed  of  oompositionj  and 
also  to  the  parties  who  gave  the  guaranties.  [Atderton,  B. 
— He  was  to  be  rest(»ed  to  his  possession.]  The  inspect- 
ors had  the  business  of  Taylor^  and  no  one  could  be  in- 
duced to  give  it  up,  unless  some  portion  of  the  £14,000 
was  paid.  What  firaudi  then,  was  committed,  either  by 
the  inspectors  or  by  Taylor,  in  making  arrangements  with 
respect  to  their  demand?  They  were  not  parties  to  the 
deed  of  composition  with  Taylor.  If  Taylor's  creditors 
were  paid  10$.  in  the  pound,  what  firaud  was  there  either 
on  the  general  or  on  the  guaranteeix^  creditors  ?  But 
then  it  is  said — ^you,  the  bank,  made  an  agreement  in 
fraud  of  the  composition  deed,  by  which,  though  you  hdd 
out  you  took  10s.,  yet  you,  in  an  underhand  manner, 
agreed  to  take  the  remaining  10«.  in  the  pound.  What 
then?  What  has  the  plaintiff  to  do  with  it?  Admitting 
that  the  persons  who  gave  the  security  for  the  additional 
109.,  and  the  parties  who  executed  the  deed,  might  file  a 
bill  to  have  the  deed  set  aside,  what  has  the  guaranteeing 
party  to  do  with  that?  It  is  no  fraud  on  him.  He  is  no 
party  to  the  composition  deed.  If  it  is  a  fraud,  it  is  a 
fraud  only  on  the  other  parties.  All  he  has  to  do  is  to 
guarantee  part  of  the  £26,000  which  the  Banking  Company 
agree  to  advance.  What  becomes  of  the  surplus  over  the 
10«.  in  the  pound  is  matter  of  indifference  as  between  the 
plaintiff  and  the  other  persons.  In  the  various  cases  in 
which  underhand  transactions  of  this  nature  have  occurred, 
the  validity  of  the  composition  deed  has  always  been  as- 
sumed, and  the  underhand  bargain  alone  held  void :  Eatta- 
brook  V.  Scott  (a),  Jackman  v.  MUcheU  (A),  Constaniem  v. 
(a)  3  Ves.  456.  (6)  13  Ves.  580. 


Walker. 
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Bhehe  (a),  FaweeHv,  Gee  {b),  Cockehoti  v.  Bennett  {c).  The        1841. 
case  of  Howden  t.  Haigh  (d),  which  may  be  cited  on  the    pg^otEBURT 
other  side,  was  peculiar  in  its  circmnstances,  and  altogether 
distinguishable  firom  the  present  case. 

Next,  the  co-guarantors  should  have  been  parties.  It  is 
clearly  settled,  that  persons  may  be  co-sureties,  though  by 
distinct  instruments.  These  other  persons  have  agreed  to 
guarantee  the  repayment  to  the  Banking  Company  of 
£25,000,  in  certain  proportionate  parts,  each  of  these 
persons  taking  to  himself  a  part.  [Alderson,  B. — Is  it 
covrect  to  say  that  each  are  co-sureties  for  £25,000?  They 
are  guaranteeing  parties  each  for  a  limited  stun.  Potter, 
for  instance,  guarantees  £5000.  That  guarantie  might 
be  net  aside  without  making  the  other  persons  parties.]  If 
any  one  of  them  pays  more  than  his  share,  he  may  call  on 
the  others  to  contribnte.  Suppose  one  pays  £1000,  and 
the  otiiers  less,  can  it  be  said  that  he  has  no  right  to  call 
on  the  others  to  contribute  ?  [Aldersonj  B. — ^They  are  not 
oo-sureties  for  each  other,  but  sureties  concurrently  for  a 
third  person.]  The  right  of  contribution  does  not  depend 
on  contract,  but  on  general  equity :  Bering  v.  Lord  Wm-^ 
cheUea  {e).  The  principle  of  that  case  is  recognised  in 
Oraythome  v.  SwhUmme  (g),  Coqpe  ▼.  Tkoynam  {h),  Mayhem 
Y.  Criekett  (t),  and  StirUng  y.  Forrester  (k).  It  is  submitted 
that,  by  the  terms  of  this  agreement,  parties  guarantee  the 
whole  amount  of  the  loan,  thoughindefinite  proportions;  but 
even  if  it  be  otherwise,  the  terms  of  the  guarantie  would 
make  no  difference  in  a  court  of  equity.  If  any  part  of  the 
sum  is  paid  off,  it  is  paid  ottpro  raid.  The  bank  cannot 
lelease  any  party,  because  the  parties  are  liable  amongst 
each  other.    ''It  would  be  against  equity,''  says  Lord 


(a)  1  Cox,  287.  Qf)  14  Vcs.  164. 

(6)  3  Anstr.  910.  (A)  Torn.  &  Run.  426. 

(c)  2  T.  R.  763.  (t)  3  Swanst.  191. 

{d)  3  Per.  &  D.  661.  (k)  3  Bligh,  575. 
(e)  I  Coz,  319. 
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1841.        Bedesdale,  ''for  the  creditor  to  exact  or  receive  payment 

Pendlbbukt  ^^  ^^^*  ''^^  ^^  permit^  or  by  his  conduct  to  cause,  the 

«•  other  debtors  to  be  exempt  from  payment/'    The  goaran- 

tie  of  one  is  on  condition  of  having  the  gnarantie  of  the 

others.    The  whole  most  be  taken  together.    If  so,  they 

are  liable  to  contribution,  and  all  should  be  parties. 

Lastly,  the  assignees  of  Taylor  are  necessary  partiea,  and, 
ore  tenua,  we  say  that  the  creditors  who  signed  the  compo- 
sition deed  are  necessary  parties. 

Mr.  BetheU  and  Mr.  Bacon  for  the  bill. — ^There  axe  two 
grounds  of  equity  in  this  case.  First,  the  contract  waa  ob- 
tained by  the  defendants  from  the  plaintiff  under  a  fraudu- 
lent misrepresentation.  That  ground  is  independent  of 
the  question  of  principal  and  surety.  Secondly,  conaider- 
ing  the  plaintiff  as  a  surety,  the  agreement  entered  into 
between  the  bank  and  the  plaintiff  being  different  from  the 
secret  contract  entered  into  between  the  bank  and  the  prin- 
cipal, the  surety  is  discharged.  The  bank  framed  a  scheme 
to  pay  the  entirety  of  their  debts  at  the  expense  of  the  other 
creditors,  and  the  friends  of  Taylor.  At  the  expense  of  the 
other  creditors,  because  they  are  induced  at  the  instance 
of  the  bank  to  forego  half  their  debts ;  and  at  the  expense 
of  Taylor's  friends,  because  they  thought  the  bank  would 
advance  him  £25,000  to  enable  him  to  carry  on  his  busi- 
ness. The  bank  makes  no  sacrifice,  and  does  not  even 
advance  the  capital  to  carry  on  the  business,  on  the  fiuth 
of  which  his  sureties  advanced  the  money  in  his  behalf.  If 
a  man  agree  to  be  answerable  for  £1000  is  it  immaterial 
to  him  that  the  situation  of  the  party  he  assists  is  different 
from  what  he  thought  it  to  be,  and  on  the  credit  of  which 
he  acted?  The  moiety  of  the  £7000  which  ought  to  have 
been  released,  and  not  retained  by  the  bank,  has  been  sa- 
tisfied by  the  friends  of  Taylor,  in  a  manner  injurious  to 
him  and  the  plaintiff.  On  the  face  of  the  bill,  the  whole 
of  the  £3500  must  be  considered  as  coming  from  Taylor. 
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[AUerwn,  B. — ^I  tliink  not.    There  is  nothing  on  the  bill        1841. 
to  shew  that  the  payment  was  not  the  Toluntaiy  act  of    pb„|,lbbuiit 
Taylor's  friends.    It  is  alleged  that  Neild  was  satisfied  by  *• 

money  paid  to  him  by  Taylor ;  but  that  was  not  payment 
by  Taylor  to  the  bank.]  Grant  that  the  £8500  was  paid 
by  strangers.  If  I  render  myself  liable  for  another  man^  I 
proceed  on  the  faith  of  his  ability  and  that  of  his  friends. 
Is  it  too  refined  to  consider,  that  the  plaintiff  might  have 
calculated  on  getting  from  those  quarters  the  benefit  which 
the  bank  has  obtained  from  them?  Might  he  not  rely 
on  the  probability  of  Taylor's  mother  and  sister  assisting 
him? 

It  was  said  on  the  other  side,  that,  notwithstanding  the 
fraudj  the  creditors  could  not  set  aside  the  composition  deed, 
though  the  secret  bargain  might  be  void.  But  in  Leicester 
Y.  Boie  (a),  the  ground  of  the  decision  was,  that  the  trans- 
action was  a  fraud  on  the  creditors  generally.  K  so,  the 
creditor  would  be  entitled  to  set  it  aside.  Ex  parte  SmU 
ler  (b),  which  was  decided  soon  after  Leicester  v.  Jloee, 
as  also  HouHien  v.  Haigh  (c),  and  KmgJU  ▼.  Hunt  {d),  sup- 
port the  doctrine  that  the  whole  contract  is  avoided. 
[Alderton^  B. — ^In  Forsyth  on  Composition  Deeds,  all  the 
cases  are  very  nearly  collected.  My  difficulty  at  present  is 
to  see  how  a  collateral  security  can  avoid  the  agreement  of 
the  other  creditors  who  have  had  the  whole  of  the  assets. 
In  Howden  v.  Haigh,  there  was  a  subtraction  of  part  of 
the  assets.]  If  the  debtor  has  had  the  means  of  giving 
additional  security  to  one  creditor,  the  law  must  infer  that 
he  had  some  means  of  affording  that  security  to  all  the 
creditors.  That  is  not  an  unreasonable  supposition.  The 
release  to  the  debtor  proceeds  on  the  ground  of  equality  to 
all  the  creditors.  If  it  cannot  be  enforced  against  the 
creditors,  a  court  of  equity  will  not  allow  any  other  use 
of  it. 

(a)  4  Eait,  372.  (c)  3  Per.  &  D.  661. 

(b)  15  Vet.  52.  (d)  5  Biog.  432. 
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1641.  Then  as  to  the  question  of  prindpal  and  snrety.    Hie 

Pendleburt   pl^^  S^"^  ^^  goarantie  on  the  understanding  that 
«•  Taylor  should  be  altogether  released^  and  have  the  benefit 

^^^^  of  the  JS26flO0.  What  follows?  The  bank  having  got 
that  gaarantie^  on  the  faith  of  that  oontract  enter  into  a 
totally  different  contract  with  the  principal^  whereby  the 
security  of  the  residue  of  the  iE26^000  is  lost,  and  the  sita^ 
ation  of  the  principal  essential^  varied.  Such  an  inter* 
fierence  with  the  situation  of  the  principal  discharges  the 
surety :  Bees  v.  Berrington  (a)^  Blake  y.  White  (6).  [JMer^ 
aon,  B.-^If  you  shew  on  the  face  of  the  bDl  that  the  bank 
did  not  pay  the  £9000  to  Taylor^  then  your  case  is  main- 
tainable.] The  bill  expressly  alleges  that  they  deducted 
£9000^  and  that  he  had  not  sufficient  to  go  on  with. 
[Alderaon,  B.— My  difficulty  is^  that  the  bill  states  that 
Taylor's  assets  were  in  the  hands  of  inspectors^  and  that 
they  incurred  a  debt  of  £14,000  to  the  bank.  That  is  due 
from  the  impectors  to  the  bank.  I  am  not  aware  that  it 
was  a  debt  due  firom  Tftylor  to  the  inspectors.  Hey  would 
have  a  right  to  retain  the  property  till  they  were  paid. 
Suppose  the  bank  paid  £9000  to  the  inqpectors^  and  all 
Taylor's  goods  were  redeliv^ed  to  Taylor,  is  not  that  a 
performance  of  the  agreement  to  pay  the  residue  of  the 
£26,000  ?]  That  would  be  inconsistent  with  the  agree- 
ment, which  isj  that  the  money  shall  remain  in  his  hands. 
It  was  clearly  the  intention  of  the  parties  that  the 
£36,000  should  be  advanced  to  him  in  monies  numbered. 
Then  it  has  been  objected  that  the  other  sureties  should 
have  been  made  parties  to  the  suit.  That  depends  on 
whether  they  have  an  interest  in  the  guarantie  given  by 
the  plaintiff.  Now,  it  is  an  universal  rule  that  a  surety 
has  no  right  to  call  for  contribution  from  another  surety, 
unless  he  can  shew,  that  what  has  been  paid  by  himself  is 
something  for  which  the  other  surety  might  have  been  lia- 

(a)  2  Ves.  jim.  540.  (6)  Antt^  Vol.  1,  p.  420. 


COVBT  OF  BZCBSQUEB.  487 

ble.     It  must  be  a  common  and  jomt  trftnsaistion  of  8iire-        IB41. 
tyship,  to  render  parties  liable  as  oo-snreties.    They  are    p^^  ^    " 
GO-flvretiea  when  their  retpectiye  obligations  may  relate  to  «- 

the  same  snbject^matter.  That  was  the  ease  in  Dering  v. 
Lard  Wmehdtiea.  There  three  persons  were  bound  in  re- 
spect of  the  same  subject-matter^  though  by  distinct  in- 
stnimentSj  and  they  were  held  to  be  co*sureties.  Here 
the  gnarantie  of  each  is  not  for  the  whole  £26,000^  but 
for  an  integral  part  of  it.  The  plaintiff's  £1000  is  totally 
distinct  firom  the  £1000  of  any  of  the  other  parties^  or  the 
£5000  of  Potter. 

As  to  the  other  objections^  Jackson^  at  all  eyents,  does 
not  demur  to  the  discoYcry;  and  with  respect  to  Taylor's 
assignees^  the  demunrer  of  Walker  is  a  speaking  demur- 
rer: finr  it  tells  us  that  there  are  assignees  of  Taylor^  a 
fiict  not  mentioned  in  the  bill.  It  may  be  tme^  as  the  bill 
states,  that  Taylor  ii  a  bankrupt^  but  it  does  not  follow 
that  assignees  have  been  chosen:  Browrmoord  v.  Ed^ 
wurdi  (a),  Cawthome  ▼.  Chalie  (2). 

Mr.  SUmpikaon  in  reidy.— It  is  difficult  to  see  how  the 
agreement  between  the  bank  and  Taylor  and  his  Mends, 
that  the  fiiends  shall  pay  Idie.  bank  the  additional  10».  in 
the  ponndj  can  vitiate  the  agreement  between  Taylor  and 
the  creditors  generally.  It  may  be  conceded  that  the 
nndevhand  agreement  is  null  and  void.  The  parties  who 
agreed  to  pay  the  additional  10^.  in  the  pound  would  be 
entitled  to  be  relieved ;  if  they  had  paid  the  money  th^ 
would  be  entitled  to  recover  it  back,  or,  if  they  had  not 
paid,  to  have  the  security  delivered  up.  That  is  not  dis« 
pnted;  but  how  that  can  vitiate  the  other  agreement  it  is 
difficult  to  conceive.  Hoipdeny.  Haigh  goes  infinitely  fur- 
ther than  any  other  case.  But  in  that  case  the  agreement 
was,  that  the  particular  creditor  was  to  receive  an  addi-f 

(a)  2  Yei.  sen.  245.  {b)  2  S.  &  S.  127. 
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J841.        tional  benefit  out  of  the  debtor's  asseti.    Here  there  is  no 
PbndJebuet   diminution  of  the  assets.    There  is  no  charge  in  the  biU^ 
*•  that  Taylor  became  liable  to  pay  the  £8600^  nor  any  ex* 

press  charge  that  he  was  indebted  to  the  inspectors.  Aa 
to  the  other  parts  of  the  case^  it  is  only  necessary  to  ob- 
serve^ that,  by  the  terms  of  the  prayer  of  process,  Jackson 
is  evidently  made  a  party  for  relief  and  not  discovery  only, 
and  yet  no  relief  is  prayed  against  him.  His  demnrrer 
therefore  is  clearly  good,  unless  avoided  by  the  general 
charge,  that  the  subject-matter  of  the  action  has  been 
assigned  to  him.  But  a  mere  general  chai^  of  that  sort 
is  insafScient  to  avoid  a  demurrer :  Pbunbe  t.  Phanbe  (a). 

March  Zrd.  Aldebson,  B. — ^The  bill  states  that  William  Gamett 
Taylor  was  indebted  to  the  Liverpool  and  Manchester  Dis- 
trict Banking  Company  in  the  sum  of  £7000.  It  states, 
that  he  had  been  in  difficulties,  but  that  he  was  supposed 
to  be  a  person  of  some  property.  It  states,  that  his  con- 
cerns and  property  had  been  placed  in  the  hands  of  in- 
spectors, and  that  Jackson,  who  was  then  managing  direc- 
tor of  the  bank,  was  one  of  those  directors.  It  states, 
that  the  inspectors,  in  carrying  on  the  business  of  Taylor, 
had  incurred  a  debt  of  £14,000  to  the  bank.  The  state- 
ment, therefore,  was,  that  the  inspectors  were  indebted  in 
£14,000,  and  Taylor  himself,  in  his  own  private  capacity,  in 
the  sum  of  £7000.  Under  these  circumstances  it  is  stated, 
that  the  bank  had  conceived  a  plan  that  they  would,  in  con- 
junction with  Taylor,  induce  the  creditors  of  Taylor  to 
take  a  composition  of  109.  in  the  pound,  and  would  repre- 
sent their  own  willingness  to  advance  a  sum  of  money,  for 
the  purpose  of  enabling  the  composition  to  be  paid,  and  to 
enable  Taylor  afterwards  to  carry  on  his  business.  It 
states,  that  the  bank  pretended  to  accept  the  109.  as  weU 
as  the  rest  of  the  creditors,  with  a  view  to  induce  them  to 
come  into  the  composition,  and  that  the  sum  of  £26,000 

(a)  AnU,  p.  345. 
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was  tiie  sum  agreed  to  be  advanced  by  them  for  these  pur-  1841. 
poses^  if  that  sum  could  be  procured  to  be  guaranteed  by  pbndlbburt 
certain  persons,  the  Mends  of  Taylor;  and  that  these  re-  ^^ur. 
presentations  were  made  to  Taylor's  friends,  and  to  the 
plaintiff,  amongst  others;  and  that  they  and  the  plaintiff, 
in  fidth  thereof,  and  trusting  to  those  representations  thus 
made  by  the  bank  and  Taylor,  guaranteed  each  £1000,  part 
of  the  sum  of  £25,000,  to  the  bank.  What  then  were  the 
circumstances  here  stated,  on  the  fidth  of  which  the  plain- 
tiff seems  to  have  acted?  They  were  two:  first,  that 
there  is  a  representation  made  to  him,  that  Taylor  is  to 
be  freed  entirely  from  all  his  debts,  excepting  the  debt  of 
j625,000,  which  was  to  be  incurred  for  the  very  purpose  of 
so  freeing  him,  and  that  he  was  to  be  freed  from  all  those 
debts  by  an  entire  composition,  which  would  be  valid  and 
effectual;  and  the  second  was,  that  the  residue  of  the 
money  not  employed  in  the  composition,  the  residue  of 
the  £25,000,  should  be  paid  to  Taylor,  in  order  that  he 
might  be  thereby  enabled,  after  the  composition  had  been 
effected,  and  after  he  had  been  entirely  freed  from  his 
debts,  frurther  to  carry  on  his  business  with  some  addi- 
tional capital.  Now,  if  the  present  plaintiff,  the  guaran- 
tor, has  been  deceived  by  the  fraud  of  the  bank,  and  in- 
duced thereby  to  become  a  guarantor  in  these  matters,  he 
is  entitled  to  relief  in  equity ;  for  the  misrepresentation  of 
the  bank  is  that  which  has  caused  him  to  give  the  gua- 
rantie.  Now,  it  appears  that  the  bank  have,  all  the  time, 
secretly  from  the  other  creditors,  stipulated  for  the  pay- 
ment in  full  of  aU  their  own  debt  of  £7000,  receiving  10«. 
under  the  composition,  and  by  means  of  securities  which 
they  have  obtained  through  Taylor,  from  third  persons, 
lOf .  more.  The  question  then  is,  what  effect  this  has  on 
the  composition  itself?  Does  it  or  does  it  not  make  the 
composition  invalid,  or  capable  of  being  invalidated  ?  The 
question  is,  what  effect  it  has?  Now,  almost  all  the  cases 
upon  this  subject  lay  it  down  as  clear  laWj  that  a  trans- 
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1841.        action  like  this  is  a  firatid  on  thereat  of  the  creditors;  snd 
Pbndlbbuky  ^^  ^^^  doubtsj  (that  is  not  disputed^  nor  was  it  disputed 
«-  in  the  argament,)  that  the  bank  is  clearly  not  entitled 

to  daim  from  the  other  persons  the  additional  Vk*,  the 
money  which  they  have  agreed  so  to  pay;  and  farther^ 
no  one  doubts,  that,  if  that  money  has  been  paid  to 
£he  bank  by  the  persons  by  whom  those  additional  le- 
cnrities  wonld  be  given,  that  those  persons  nu^  leoo- 
yer  it  back  again.  These  bargains,  as  the  Court  of 
Queen's  Bench  clearly  lays  down,  in  the  case  of  Hem- 
den  ▼.  Haigh  (a),  are  founded  on  entire  good  &ith;  and 
that  Ck>urt  lays  it  down,  that,  if  such  good  fidth  be  not 
obsenred,  the  whole  transaction  is  void.  And  agsisi  in 
KfdgU  V.  Hmt  (i).  Lord  fFyttford  lays  it  down  thns: 
''These  agreements  for  composition  with  crediton  require 
the  strictest  good  faith.  If  I  see  a  man,  acquainted  with 
the  circumstances  of  the  debtor,  agreeing  to  sign  a  psper^ 
under  which  he  is  to  be  satisfied  with  l(to*  in  the  pound,  I 
conclude  he  has  exercised  a  judgment  on  the  subject.  Am 
I  not  cheated,  if  he  procures  another  to  give  lOi.  more? 
Perhaps  there  is  no  case  exactly  like  this;  but  as  no  two 
cases  are  ever  alike  in  all  respects,  the  best  way  is  to 
extract  a  principle  from  anidogons  decisions;  snd  the 
principle  to  be  extracted  from  all  the  cases  on  this  subject 
is,  that  a  man  who  enters  into  an  engagement  <rf  this  kind 
is  not  to  be  deceiTed/'  Now,  these  observations  are 
exactly  in  point  with  the  present  case.  How  can  I  ssj 
that  the  creditors  have  not  been  mainly  induced  to  agree 
by  seeing  the  bank,  whose  managing  director,  Jacksoiiy 
was  one  of  Taylor's  inspectors,  i^jreenag  to  accept  Ite.  in 
the  pound  from  Taylor?  And  yet  if  this  were  all  false^  as 
I  am  bound  to  take  it  to  be  on  this  demurrer,  this  would 
clearly  be  a  fraud  on  the  rest  of  the  creditcNrs ;  and  if  so, 
it  seems  to  me  that  any  one  of  these  creditors,  if  he  be  so 
minded,  must  have  the  right  to  apply  to  a  court  of  equity 

(a)  3  Per.  &  D.  661.  (h)  5  Bing.  432. 
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to  set  aside  that  deed  of  composition,  restoring,  of  oonrse,  1841. 
if  he  be  so  pleased  to  act,  the  composition  he  has  interme-  pshdlbbukt 
diately  received.  The  act,  therefore,  of  the  bank  has  made  _  ^' 
the  composition  no  longer  binding  on  the  creditors.  The 
plaintifiPs  gosrantie  is  founded  on  a  misrepresentation  of 
the  real  situation  of  Taylor^  and  the  change  of  cireumstances 
is  produced  by  the  act  of  the  bank  in  taking  the  additional 
IO9.  I  think,  therefore,  unless  these  facts  can  be  varied 
by  some  previous  knowledge  or  subsequent  assent  of  the 
other  creditora,  after  knowledge  of  the  bank  taking  more 
than  IO9.  in  the  pound,  or  can  be  explained  or  denied 
altogether,  that  the  plaintiff  will  be  entitled  to  relief  in 
equity,  and  that  the  demurrer,  therefore,  for  want  of  equity, 
must  be  overruled.  Then  as  to  the  demurrer  for  want  of 
parties,  it  seems  to  me,  that  Jackson  is  properly  made  a 
party  here  as  assignee  of  the  debt  £rom  the  bank;  and  he 
is  not  a  proper  party  as  a  mere  shareholder ;  and  that  the 
otber  defendant.  Walker,  under  the  act  of  Paiiiament 
properly  represents  all  the  shareholders ;  therefore,  I  do 
not  think  it  was  at  all  necessary  to  include  all  the  other 
shareholders  as  parties  to  this  bill.  The  only  real  question 
is,  whether  the  co-guarantors  ought  to  have  been  included;  . 
but  upon  looking  carefully  at  the  guarantie,  I  have  arrived 
at  the  conclusion  that  there  is  no  right  to  contribution 
inter  se  amongst  the  co-guarantors.  Derinff  v.  Liord  Wirin 
Chelsea  proceeds,  I  think,  on  the  principle  stated  by  Mr. 
Bethell  in  the  argument,  which  is  this :  that  where  the  same 
defieuilt  of  the  principal  renders  all  the  co-sureties  respon- 
sible, all  are  to  contribute;  and  then  the  law  superadds 
that  which  is  not  only  the  principle  but  the  equitable 
mode  of  applying  the  principle,  that  they  should  all  con- 
tribute equally,  if  each  is  a  surety  to  an  equal  amount ; 
and  if  not  equally,  then  proportionably  to  the  amount  for 
which  each  is  a  surety.  And  this  explains,  I  think,  the 
dicta  stated  by  the  other  side.  But  here  each  surety  is 
bound  for  an  individual  sum;  and  the  suretyship  is  taken 
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1841. 


Pbndlbbu&t 

V. 

Walkbr. 


only  to  the  amount  of  the  whole  sum  advanced  by  the 
bank ;  and  there  is  in  the  instrument  a  mode  fixed  by 
special  contract,  in  which  the  bank  are  to  apply  any  pay* 
ment  made  by  the  principal  in  discharge  of  the  otherwise 
fixed  liability  of  each  surety,  namety,  first,  in  discharge  of 
the  £5000  guaranteed,  and  then  subsequently  rateably  in 
discharge  of  the  other  guaranties ;  but  I  think  this  does 
not  make  each  a  co-surety  contributory  to  the  others.  I 
think,  therefore,  that  it  was  not  necessary  to  make  the  co- 
guarantors  parties  to  this  record,  and  that  both  demnrren 
must  be  overruled. 

Demurrers  oyerruled. 

See  Cullingwwih  v.  Lloyd,  2  Beav.  385. 


Feb.  2Srd. 

Bin  by  eetttd 
que  tnuta,  and 
two  of  the  triu- 
teefl  under  a 
marriage  settle- 
ment, against 
the  executris 
of  the  settlor 


Addison  v.  Walker. 

Upon  the  marriage  of  William  Thomas  Addison  with 
Elizabeth  Walker,  Abraham  Walker,  the  father  of  Elizar 
beth  Walker,  covenanted  to  assure  the  sum  of  £2000  to 
the  trustees  of  the  settlement,  upon  trust  to  pay  the  in- 
terest to  the  intended  wife  for  her  separate  use  for  life,  and 

fn^to^ter*'"'  ^^'^  ^®'  *®**^  ^  P*y  ^®  interest  to  the  intended  hus- 
praying  pay-  band  for  his  life,  and  after  the  decease  of  the  survivor  of 
trust  money,  or  them,  to  divide  the  principal  among  the  children  of  the 
nUftndonof  Oie  ^tu^^^i  "I  equal  sharcs ;  and  if  no  children,  to  pay  the 
settlor's  assets,    ^jjole  of  the  principal  to  the  next  of  kin  of  the  wife.    The 

and  seeking  to  .  . 

impeach  a  prior  settlement  contained  a  proviso,  that  the  principal  sum  of 
ed  over  the  Mt-  <£2000  should  remain  and  be  retained  by  Abraham 
by^th^defend.  ^^^^^i  ^  heirs,  executors,  and  administrators,  without 
ant  trustee :— -    any  right  ou  the  part  of  Walker,  his  heirs,  executors^  or 

Held,  that  a  de- 
murrer by  the 

trustee  for  multifariousness  and  for  general  want  of  equity  must  be  overruled ;  Ist,  because  the 
matters  contained  in  the  bill  were  all  matters  of  account,  and  the  defendant  was  interested  la 
Uking  the  account ;  and  2ndly ,  because  there  was  a  general  equity  against  him  in  his  character  of 
trustee.    But  semble,  that  a  partial  demurrer  for  want  of  equity  would  have  been  sustainable 
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administrators  to  pay  off  all  or  any  part  of  the  said  sum,        1841 
without  the  consent  of  W.  T.  Addison  and  his  wife,  and 
Walker,  or  the  survivor  of  them,  or  the  consent  of  the 
trustees  for  the  time  being,  unless  interest  should  be  in 
arrear  for  the  space  of  six  calendar  months. 

The  trustees  of  the  settlement  were  Richard  and  Ralph 
Addison,  W.  Courtois,  since  deceased,  and  Edmund  Walker. 

The  marriage  took  effect.  The  wife  died  in  March,  1838, 
leaving  her  husband,  W.  T.  Addison,  and  five  children  of 
the  marriage  surviving  her. 

Abraham  Walker  did  not  in  his  lifetime  pay  the  £2000, 
but  died  in  February,  1838,  possessed  of  considerable 
real  and  personal  property,  and  having  by  his  will  directed 
his  wife,  Maria  Clementina  Walker,  to  carry  on  his  busi- 
ness, and  having  appointed  her,  and  also  Henry  Hodsoll 
Walker,  and  Edmund  Walker,  to  be  his  executrix  and 
executors.  Maria  Clementina  Walker  proved  the  will,  and 
entered  into  possession  of  the  testator's  property,  and  car- 
ried on  his  business.  The  other  executors  renounced 
probate. 

The  bill  was  filed  by  W.  T.  Addison,  his  five  children,  and 
Richard  Addison,  and  Ralph  Addison,  against  Maria  Cle- 
mentina Walker,  Henry  Hodsoll  Walker,  and  Edmund 
Walker.  After  stating  the  foregoing  facts,  it  alleged  that 
applications  had  been  made  to  M.  C.  Walker  to  pay  the 
£2000  to  the  trustees ;  that  she  had  refused  to  do  so 
under  various  pretences,  and  that  in  particular  she  and 
the  other  defendants  pretended  that  the  latter  was  a  mort- 
gagee of  all  the  property  of  which  the  testator  died  pos- 
sessed, and  was  a  judgment  creditor  to  a  greater  value 
than  all  his  estate:  whereas  the  plaintiffs  charged  that 
if  he  was  such  mortgagee  and  judgment  creditor,  such 
mortgage  and  judgment  were  dated  after  the  indenture  of 
settlement,  and  that  when  he  accepted  the  security  he  had 
notice  of  the  settlement ;  that  the  consideration  for  the 
mortgage,  if  any  existed,  was  usurious;  and  that,  imder 
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184r.  the  circamatances^  the  demands  of  Edmimd  Walker  in  his 
own  right  were  not  entitled  to  priority  over  the  claims  of 
the  trustees  of  the  settlement ;  that  he  ought  to  set  fiirth 
the  date  and  short  material  contents  &c.  of  his  securities; 
that  his  taking  a  security  for  his  debt  having  priority  to 
the  debt  under  the  settlement  was  a  breach  of  tntst^  and 
that  he  ought  to  make  good  to  the  ee9tui  que  iru$t$  such 
amount,  as,  by  reason  of  his  misconduct,  the  testator's 
estate  was  insufficient  to  pay.  The  bill  also  chafed  that 
M.  C.  Walker  had  made  large  profits  in  carrying  on  the 
testator's  business;  that  she  had,  under  the  advice  of 
Edmund  Walker,  paid  simple  contract  debts  of  the  testator 
to  a  large  amount,  and  also  spent  large  sums  in  im- 
proving the  property,  of  which  he  daimed  to  be  mortgagee ; 
that  she  had  in  her  hands  more  than  sufficient  to  pay  the 
iE2000,  and  interest;  and  that,  under  the  circumstances, 
the  sums  whidi  she  had  paid  under  his  advice,  ought  to  be 
deemed  as  taken  by  him  in  part  discharge  of  the  judgment 
debt 

The  bill  prayed  that  Maria  Clementina  Walker  might 
be  decreed  to  pay  to  the  plaintiff,  W.  T.  Addison,  all 
arrears  of  interest  on  the  £2000,  and  to  pay  the  principal 
to  the  trustees  upon  the  trusts  of  the  settlemoit :  and  in 
case  she  should  not  admit  assets,  then  that  the  nsnal 
accounts  might  be  taken  of  the  testatcnr's  personal  estate, 
and,  if  necessary,  an  account  of  the  profits  made  bj 
her  since  the  testator's  death;  and  that,  if  necessary,  the 
real  estates  might  be  sold,  and  that  the  debts  might  be 
paid  in  a  due  course  of  administration.  Also,  that,  if  ne- 
cessary, an  inquiry  might  be  directed  as  to  what  simple 
contract  debts  had  been  paid  by  M.  C.  Walker,  under  the 
advice  of  Edmund  Walker,  and  also  as  to  the  consideration 
of  his  mortgage,  and  what  was  due  to  him  by  virtue  of  his 
mortgage  and  judgment ;  and  further,  that,  if  necesBary, 
Edmund  Walker  might  be  restrained  from  suing  oat 
execution  on  the  judgment,  till  the  rights  of  the  plaintifi 
were  declared  and  ascertained. 
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To  this  bill  the  defendant,  Edmund  Walker,  demurred  1841. 
— ^fiiat,  for  multifariousnesBi  on  the  ground  that  the  bill 
wm  exhibited  against  him  and  the  other  defendants  for 
several  and  distinct  matters  and  causes  &c.  (in  the  usual 
form;  see  Van  Heyth.  Eg.  Dr.  422;  Siory  Eg.  PL  p,  366, 
note) :  and  secondly,  because  the  plaintiffs  did  not,  nor  did 
either  of  them  on  the  fSace  of  their  own  bill,  sustain  a  char- 
acter entitUng  them  to  sue  the  defendant,  E.  Walker,  in 
manner  in  the  said  bill  set  forth. 

Mr.  Simpkinson,  and  Mr.  Wright,  for  the  demurrer. — 
The  case  as  to  the  mortgage  and  judgment  has  nothing  to 
do  with  the  account.  Edmund  Walker,  as  trustee  of  the 
marriage  settlement,  is  a  necessary  party  to  the  suit  for  an 
account ;  but  the  plaintiffs  cannot  take  advantage  of  that 
drcumstance  to  introduce  the  question  as  to  the  mort- 
gage security.  One  creditor  has  no  right  to  file  a  bill 
against  another  creditor  merely  to  impeach  the  claim  of 
that  other  creditor;  and  if  so,  he  has  no  right  to  tack  that 
question  to  a  suit  instituted  merely  for  the  administration 
of  the  estate  of  the  original  debtor.  The  object  of  the  bill 
is  not  to  redeem,  but  to  impeach  the  mortgage  as  usurious. 
Not  that  the  plaintiffs  could  redeem,  even  if  they  offered 
to  do  so  by  their  bill,  which  they  do  not ;  because  it  is  clear 
that  a  mere  general  debt  by  covenant  cannot  give  them 
snch  a  hen  on  the  testator's  estate  as  will  entitle  them  to 
redeem.  However,  they  repudiate  all  right  of  redemption, 
and  seek  to  impeach  the  mortgage.  That  this  party  is  made 
a  defendant  for  that  purpose,  and  not  in  the  character  of 
trustee,  is  clear  from  the  circumstance  of  their  not  charging 

that  he  has  refused  to  join  as  co-plaintiff. In  support 

of  the  main  argument,  the  following  cases  were  mentioned : 
— Elmslie  v.  M'Aulay  {a),  Utterson  v.  Mair  (4),  TrougMon 
Y.  Binkes  (c),  Bowsher  v.  TFatkina  (rf);  and  with  respect  to 

(a)  3  Bro.  C.  C.  624.  (c)  6  Yes.  573. 

(b)  2  Yes.  jun.  95.  (d)  1  Rubs.  &  M.  277. 
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1841.  the  charge  of  payments  made  by  the  ezecatrix^  MaUbp  t. 
Russell  (a).  [Alderson,  B. — ^Your  objection  is,  that  the  biD 
contests  whether  the  mortgage  should  be  paid  at  all.  But 
that  is  not  an  objection  of  mnltifiurioosness.] 

Mr.  Cooper^  and  Mr.  Elderton,  for  the  bill. — ^The  object 
of  the  bill  is  to  enforce  payment  of  the  £2000.  The  general 
administration  of  the  testator's  estate  is  only  asked  in  the 
event  of  there  being  no  assets.  To  enforce  the  trust  as  to 
the  £2000,  Edmund  Walker  is  a  necessary  party.  It  ia  said 
that  he  should  have  been  made  a  plaintiff;  but  there  is  no 
instance  of  a  demurrer  on  the  ground  that  one  of  several 
trustees  is  made  a  defendant  instead  of  a  plaintiff.  The 
demurrer  for  want  of  equity,  therefore,  must  be  over- 
ruled. 

As  to  the  objection  for  multifariousness,  a  party  is  at 
liberty,  by  his  bill,  to  ask  for  relief  against  another  party, 
in  respect  of  distinct  matters ;  and  all  the  Court  has  to  con- 
sider is,  whether  the  frame  of  the  bill  is  inconvenient  or 
productive  of  delay  or  expense:  Story  Eg.  PL  p. 340; 
Campbell  v.  Mackay  [b).  There  is  no  ground  for  saying 
that  the  frame  of  this  bill  will  be  productive  of  unnecessary 
expense,  prolixity,  or  delay. 

Mr.  Simpkinson,  in  reply. 

Alderson,  B. — ^It  appears  to  me  that  the  frame  of  this 
demurrer  is  defective.  The  defendant  demurs,  first,  be- 
cause the  matters  in  the  bill  are  several  and  distinct.  Now, 
though  they  are  several  matters,  they  are  not  several  and 
distinct;  all  of  them  may  come  into  consideration  in  the 
course  of  taking  the  account.  They  may,  indeed,  be 
matters  in  respect  of  which  no  relief  would  be  ultimately 
given ;  but,  if  so,  he  ought  to  have  demurred  to  so  much 

(a)  2  S.  &  S.  227.  (b)  1  Myl.  &  C.  616. 
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of  the  bill  as  might  be  demurrable  on  that  gromid^  for  1841. 
want  of  equity :  not  to  the  whole  bill^  because  a  general 
demurrer  would  be  too  large/  but  to  that  particular  part. 
Then  he  says^  that  there  are  several  matters  in  which  he  is 
not  concerned;  but,  I  apprehend,  that  in  all  of  them  he 
has  some  concern.  He  is  concerned  in  the  account,  be- 
cause he  is  a  trustee;  for  which  reason  he  is  very  properly 
made  a  party.  Upon  the  whole,  I  think  the  demurrer  fails 
on  both  grounds. 

Demurrer  oyerruled. 


JwM  lOM. 
The  demurrer  having  been  overruled,  the  defendant.  Mortgagee  Id- 
Edmund  Walker,  put  in  an  answer,  to  which  several  ex-  |[^|^^fr,  Uiat\e 
captions  were  taken.    One  was,  that  he  had  not  sufficiently  "^^  J^""^  J^ 
answered  an  inquiry  in  the  bill  as  to  whether  he  did  not  deeds,  but  ad- 

,  mitting  that  he 

daim  to  be  a  mortgagee  of  the  whole,  or  some,  and  what  is  mortgagee  of 
part,  of  the  testator's  estates.    By  his  answer,  he  stated  ^^tes.  b'^t'' 
that  he  was  mortgagee,  under  his  father's  will,  of  part  of  *»<*'*"*»  '"  ^ 

^^     '  '        ^  answer  to  the 

the  testator's  estates,  without  saying  what  part,  and  that  inquiries  of  the 
he  had  an  equitable  lien  on  the  whole,  by  deposit  of  title  part, uthaT 
deeds.    He  scheduled  the  title  deeds  in  his  possession,  in-  SIL"wntenu^of 
nsting  that  he  was  not  bound  to  produce  them.  bs«  title  deeds. 

Mr.  Elderion,  for  the  exception,  contended,  that,  having 
stated  he  was  a  mortgagee,  under  his  father's  will,  of  part 
of.  the  estates,  he  was  bound  to  go  further,  and  state  what 
part. 

The  Lord  Chief  Baron. — He  is  not  bound  to  state  the 
contents  of  his  title  deeds. 

Exception  ovenruled. 
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Feh,  2it/i, 
26th. 
Bill  by  A., 
mortgagee,  a« 
gainst  B.  mort- 
gagor, and  C.  a 
person  inter- 
ested in  the 
equity  of  re- 
demption, to 
foreclose  the 
mortgage.   Bill 
by  B.  against  A. 
for  specific  per- 
formance of  an 
agreement  by 
A.  to  purchase 
part  of  the 
mortgaged  pre- 
mises. The  two 
causes  are 
heard,  and  de- 
crees made  in 
both  on  the 


Lloto  v.  Douglas. 

In  December,  1820,  John  Douglas  filed  liis  bill  in  this 
Court  against  BaldwinLloyd  and  other  defendants,  amongst 
whom  was  Thomas  Eyton,  stating  a  mortgage  in  fee  of 
lands  at  Lanassa,  in  Flintshire,  under  indentures  dated 
the  5th  and  6th  of  June,  1809,  executed  by  Baldwin  Llojrd 
and  John  Lloyd  to  Stolterforth,  to  secure  £3000  and  in- 
terest, and  an  assignment  of  that  mortgage  in  September, 
1817,  to  John  Douglas.  That  bill  also  stated  a  mortgage 
by  Baldwin  Lloyd  and  John  Lloyd  of  the  same  property  to 
Kirk,  by  a  deed  of  September,  1812,  to  secure  iSlOOO;  a 
mortgage  by  John  Lloyd  of  his  share  in  Holywell  Mine,  by 
the  same  deed,  as  a  further  security  to  Kirk;  a  further 
chaj^  by  John  Lloyd  to  Elirk  of  the  last-mentioned  property 
cr!^^in^uie  firet  ^^  sccure  iE700,  and  an  assignment  in  1820  of  these  last- 
mentioned  mortgages  to  Douglas.  The  bill  then  stated 
the  death  of  John  Lloyd,  having  made  his  will,  by  which 
his  interest  in  the  mortgaged  premises  devolyed  on  the 
other  defendants,  except  Eyton;  and,  after  stating  thst 
Thomas  Eyton  alleged  that  he  had  some  interest  in  the  jire- 
mises  comprised  in  the  indentures  of  June  1809  and  De- 
cember, 1812,  prayed  a  foreclosure. 

In  May,  1822,  Baldwin  Lloyd  filed  his  bill  in  this  Court, 
against  John  Douglas  and  the  paities  claiming  under  the 
will  of  John  Lloyd,  stating  the  mortgages,  the  receipt  by 


cause  gives  li- 
berty to  either 
of  the  defend- 
ants to  redeem, 
and  declares 
that,  in  case  B. 
redeems,  the 
money  which 
shall  be  found 
due  to  him  un- 
der the  decree 
in  the  second 
cause  shall  go 
in  discharge  of 
the  mortgage 
money :  in  de- 
fault of  redemp- 
tion within  a 
certain  time  the 

mortgagors  to  stand  foreclosed.  Decree  in  the  second  cause  for  specific  performaiice,  with  die 
usual  accounts.  By  an  order  made  in  both  causes,  the  accounts  in  both  are  referred  to  one 
Master.  Then  A.  and  B.  die. — Qtuer^,  whether  a  bill  filed  by  B.'s  personal  repreeentatiTe  agunct 
A.'s  representative  and  C.  to  revive  both  suits,  is  multifarious  as  against  C.  f  But  where  a  bill 
of  revivor  was  filed  under  such  circumstances,  and  supplemetital  matter  was  introduced,  for  the 
purpose  of  extending  the  remedies  and  accounts  in  both  suits  to  a  contract  relating  to  certain 
lands,  which  had  been  allotted  to  B.  under  an  inclosure  act  in  respect  of  the  mortgaged  pre- 
mises and  over  which  he  claimed  a  lien  as  against  A. : — Held,  that  the  bill  of  revivor  and  sup- 
plement was  multifarious  as  against  C.  or  his  representatives. 

A  man  mortgagee  an  estate  in  fee  without  noticing  rights  of  common.  Afterwards  allot- 
ments are  made  to  him  in  respect  of  his  rights  of  common  by  virtue  of  an  indoeure  act,  which 
enacu  that  the  allotted  lands  shall  be  subject  to  the  same  uses  as  the  lands  in  respect  of  which 
they  are  allotted.  Semblet  that  the  legal  estate  in  the  allotmenU  passes  to  the  mortgagor,  and 
not  to  the  mortgagee. 
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Kirk  of  seyeral  sums  of  money^  by  which  his  debt  was  1841. 
reduced^  and  an  agreement  of  the  2nd  of  April,  1817,  be* 
tween  Baldwin  Llojd  of  the  first  part,  John  Lloyd  of  the 
second  part,  and  John  Douglas  of  the  third  part,  whereby 
Baldwin  Lloyd  and  John  Lloyd  covenanted  with  Douglas, 
that  they  and  their  heirs  and  all  other  necessary  parties 
would,  on  or  before  the  1st  of  June  then  next,  make  out  a 
good  title  to  and  convey  to  Douglas  the  fee«simple  in  pos- 
session of  a  certain  property  called — — ^  be- 
ing part  of  the  hereditaments  comprised  in  the  indenture  of 
June,  1809;  and  Douglas  covenanted  that  he  would,  on  hav- 
ing such  title  and  conveyance,  pay  to  Baldwin  Lloyd  such 
sum  of  money,  and  in  such  manner,  as  John  Matthew  and 
John  Wedge,  or  their  umpire,  should  adjudge.  The  bill 
then  stated,  that  Douglas  paid  d650  in  part  payment  of  his 
purchase-money,  and  was  let  into  possession  and  had  been 
in  possession  ever  since;  that  Matthew  and  Wedge  had 
adjudged  the  value  of  the  premises  to  be  £8600,  which 
they  had  afterwards  increased  to  £8750;  it  then  stated 
the  assignment  of  the  mortgages  to  Douglas,  upon  which  he 
had  been  let  into  the  possession  of  the  other  premises  not 
comprised  in  the  agreement;  and  it  prayed  a  specific  per- 
formance <£  the  agreement,  and  that  an  account  might  be 
taken  of  what  was  due  between  the  several  parties,  and 
of  the  monies  which,  but  for  his  wilful  default,  might 
have  been  received  by  Douglas  on  account  of  Holywell 
Mine;  and  that  the  same  might  go  in  discharge  of  the  mort- 
gage for  £1000,  and  that  the  residue  of  that  mortgage,  if 
any,  might  be  paid  by  the  sale  of  John  Lloyd's  share  of 
the  mine. 

The  two  causes  came  on  for  hearing  on  the  17th  of  July, 
1827.  By  the  decree  in  the  first  cause  it  was  referred  to 
Master  Spranger  to  take  an  account  of  what  was  due  to  the 
plaintiff  John  Douglas  for  principal,  interest,  and  costs  in 
respect  of  his  mortgage  securities.  And  it  was  deoreed  that 
upon  payment  by  Baldwin  Lloyd  to  Douglas  of  the  whole  of 
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1841.  what  the  Master  should  find  due  to  him  on  the  said  seca- 
rities^  Douglas  should  convey  the  premises  and  deliver  over 
the  title  deeds  to  him  free  from  incumbrances ;  or^  on  such 
payment  being  made  by  the  other  defendants  or  any  of 
them^  then  that  Douglas  should  convey  the  premises  to 
such  of  them  as  should  pay ;  but  if  the  money  should  not 
be  paid  by  a  given  day^  then  that  the  mortgagors  should 
stand  absolutely  barred  and  foreclosed.  And  it  was  de- 
clared, thatj  so  far  as  concerned  the  interest  of  Baldwm 
Lloyd,  as  mortgagor  under  the  indenture  of  September, 
1812,  the  rents  and  profits,  and  the  purchase-monies  <^ 

the  messuages  and  premises  called ,  and 

the  mines,  ought  to  be  applied  in  payment  of  the  principal 
money  secured  by  that  indenture ;  and  that  what  should  be 
found  due  from  John  Douglas  to  Baldwin  Lloyd,  under  and 
by  virtue  of  the  decree  in  the  cause  of  "  Lloyd  v,  Dong- 
las,'^  bearing  even  date  therewith,  should  be  applied  in 
discharge  of  the  principal,  interest,  and  costs  due  in  respect 
of  the  mortgage  of  the  6th  of  June,  1809. 

By  the  decree  made  in  the  second-mentioned  cause, 
bearing  even  date  with  the  former,  it  was  decreed  that  the 
agreement  of  April,  1817,  should  be  specifically  performed; 
and  it  was  referred  to  Master  Richards  to  take  an  account 
of  what  was  due  from  Douglas  to  Baldwin  Lloyd  on  ac- 
count of  the  purchase-money,  with  interest  from  the  time 
Douglas  took  possession  of  the  purchased  premises,  and 
that  Douglas  should  pay  the  amount. 

Several  accounts  and  reports  were  made,  and  other  pro- 
ceedings had  upon  those  decrees ;  and  by  an  order  made 
in  both  causes  dated  in  June,  1837,  it  was  ordered  that 
Master  Spratiger  should  retake  the  accounts  in  both 
causes,  and  that  the  latter  cause  should  be  referred  to  him 
for  that  purpose. 

After  the  date  of  this  order  Baldwin  Lloyd  and  John 
Douglas  died;  the  former  leaving  B.obert  Lloyd  his  heir 
at  law  and  legal  personal  representative;  and  the  latter 
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leaTing  John  Henry  Douglas  his  only  son  and  heir  at  law^        1841. 
and  Ann  Douglas  his  legal  personal  representative.    Tho- 
mas Eyton  died  in  May^  1837,  and  letters  of  administra- 
tion to  his  estate  were  granted  to  his  son  Robert  Eyton. 

In  the  present  suit  Robert  Lloyd  was  plaintiff  and  John 
Henry  Douglas,  Ann  Douglas,  and  ThomasEyton  and  others 
were  defendants.  The  bill,  after  stating  the  proceedings  in 
the  before-mentioned  two  suits,  which  it  alleged  had  been 
heard  on  the  same  day  as  a  cause  and  cross  cause,  and  after 
stating  that  by  the  deaths  of  Baldwin  Lloyd  and  John  Doug- 
las both  suits  had  become  abated,  and  that  Thomas  Eyton 
had  been  made  a  party  to  the  first  suit  in  respect  of  some 
chattel  interest  therein,  charged  that  the  plaintiff  was  enti- 
tled to  revive  and  prosecute  the  suits  so  abated  against  the 
present  defendants.  The  bill  also  contained  supplemental 
matter  to  the  following  effect,  namely,  that,  subsequently 
to  the  date  and  execution  of  the  mortgage  of  1809,  an  act 
of  Parliament  passed  for  inclosing  certain  open  lands  in 
Llanassa,  in  the  coimty  of  Flint;  that  certain  lands  had 
been  allotted  to  Baldwm  Lloyd  in  respect  of  the  rights  of 
common  to  which  he  was  entitled  in  right  of  the  mort- 
gaged estates;  that,  by  the  terms  of  the  act,  they  were  to 
be  holden  to  the  same  uses  as  the  estates  in  respect  of 
which  they  had  been  allotted;  that  Baldwin  Lloyd  con- 
tracted to  sell  these  lands  to  John  Pugh  for  £470,  of  which 
Pugh  only  paid  dE47 ;  that  John  Douglas  prevailed  upon 
Pugh  to  give  up  these  lands  to  him,  whereupon  Douglas 
took  possession  and  had  been  in  possession  ever  since, 
without  paying  any  part  of  the  purchase-money.  That 
the  plaintiff,  as  the  representative  of  Baldwin  Lloyd,  was 
entitled  to  the  balance  of  such  purchase-money,  namely, 
£423,  with  interest  firom  the  time  when  Douglas  took 
possession. 

The  bill  prayed  that  the  said  suits  so  abated  might  stand 
revived,  &c.,  and  that  the  plaintiff  might  be  at  liberty  to 
prosecute  the  same,  and  particularly  the  order  of  June 
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1841.       1837;  and  that  the  Master  might  be  directed,  mider  tbaft 
Llotd^     order,  to  take  an  account  of  the  sum  of  £428,  withinterest 


POVOLAS. 


accrued  thereon,  since  the  possession  of  Douglas;  that  the 
plaintiff  might  be  declared  entitled  to  a  lien  on  the  allotted 
lands  to  that  amount,  and  the  same  might  be  paid  out  of 
the  personal  estate  of  Douglas,  or,  in  case  that  was  defi* 
cient,  out  of  his  real  estate;  and  that  the  defendant,  Ann 
Douglas,  might  either  admit  assets,  or  that  the  usual 
account  of  his  testator's  estate  might  be  taken. 

To  this  bill  the  defendant,  Bobert  Eyton,  had,  in  the 
first  instance,  put  in  a  plea  for  want  of  parties ;  but  the 
plea  was  submitted  to,  and  the  bill  was  amended  in  that 
respect. 

The  same  defendant  now  demurred  to  the  amended  bill, 
first  for  multifiiriousness;  and,  secondly,  because  Pughwas 
not  a  party, 

Mr.  SimpkiMon,  and  Mr.  James  ItuiseU,  for  the  demurrer. 
— ^The  bill,  in  its  present  shape,  is  clearly  multifarious.  Ad- 
mitting that  Eyton  was  a  proper  party  to  the  foreclosure 
suit,  (which  is  doubtful,  considering  the  loose  allegation  of 
his  interest  in  that  suit,)  what  interest  has  he  in  the  matter 
of  the  second  suit  ?•  It  does  not  appear  from  the  proceed- 
ings that  the  two  suits  were  heard  as  cause  and  oeoss 
cause ;  if  they  had  been,  there  would  have  been  only  one 
decree.  The  mere  allegation  that  they  were  so  heard  will 
of  course  not  alter  the  case.  It  cannot  be  contended,  that 
the  order  for  one  Master  to  take  the  accounts  is  an  ardat 
to  consolidate  the  suits ;  for,  notwithstanding  that  order, 
tiie  reports  must  be  made  in  each  suit. 

Then,  is  not  the  whole  matter  of  Pugh  independent  of 
the  matters  of  both  causes?  How  is  either  Douglas's  for- 
dosure,  or  the  specific  performance  sought  against  Douglas, 
connected  with  the  agreement  with  Pugh?  The  general 
diai^,  that  Douglas  ib  interested  in  all  the  matters  men- 
tioned in  the  bill  cannot  cure  this  defect:  Plvmbe  r. 


DOUOLAI. 


Phmbe  («).  At  all  evcfnts,  if  Pngh's  agreement  k  properly        1841. 
introdiioed^  I^>gl^  should  be  a  partj.    It  is  not  alleged  that      '^  llotd^ 
he  has  assigned  his  interest,  bnt  only  that  he  is  indemnifi- 
ed by  Douglas.     lAldersan,  B. — ^This  suit  may  materially 
affect  that  indemnity.]   That  makes  our  case  stronger. 

Mr.  Gitdleitone,  and  Mr.  ShadweU,  for  the  bilL— The  de- 
murrer for  mnltifariomsness  concedes  that  erery  matter 
mentioned  in  the  bill  is  a  proper  subject  for  relief;  and  the 
only  question  is,  whether  these  matters  are  improperly 
mixed  up  together.  Now,  the  decree  in  the  first  suit 
directs  a  oonyeyanoe  to  be  made  to  anjf  of  the  drfendanis 
who  shall  pay  the  mortgage  money;  therefore,  Thomas 
Eyton  was  recognised  by  that  decree  to  be  a  party  inter- 
ested in  the  equity  of  redemption ;  and  he  or  his  represen- 
tations are  interested  in  any  suit  which  may  be  revived,  in 
order  to  prosecute  that  decree :  Eyton,  therefore,  is  a  ne- 
cessary party  in  any  such  suit. 

Then,  as  to  Ejrton's  interest  in  the  other  suit^  The 
other  decree,  so  far  from  being  treated  as  distinct  finom  the 
former,  is  expressly  engrafted  upon  it.  The  Court,  by  the 
decree  in  the  foreclosure  suit,  declared,  that  so  far  as  con- 
cerned Baldwin  Lloyd's  interest,  the  rents  and  profits  and 
purchase-monies  of  the  messuages  and    premises,   called 

,  should  be  applied  in  payment  of 

the  money  secured  by  the  indenture  of  September,  1812. 
How  did  the  Court  know  anything  about  the  purchase- 
money,  except  by  reference  to  the  other  decree  ?  Then,  it 
directs  that  what  should  be  found  due  to  Baldwin  Lloyd 
under  the  decree  of  even  date,  should  be  applied  in  dis- 
charge of  the  money  due  under  the  deeds  of  the  5th  and 
6th  June,  1809.  That  is  to  influence  the  balance  found 
duQ  on  that  mortgage.  Therefore,  although  Thomas  Eyton 
might  not  have  been  a  necessary  party  to  the  suit  for  spe- 

(a)  AnU,  p.  345. 
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1841.  cific  performance ;  yet  the  moment  a  decree  is  made  in  the 
mortgage  suit,  by  which  the  price  or  right  of  redeeming  is 
to  be  measured  by  the  result  of  the  decree  in  the  other 
suit,  it  is  idle  to  say  that  he  or  his  representative  had  no 
interest  in  it.  It  is  only  upon  this  that  the  order  of  June, 
1837,  can  be  explained.  That  consolidates  the  two  suits; 
and  it  cannot  be  contended  that  that  order  must  be  re- 
Tived  by  two  orders.  The  principle  laid  down  by  the  Lord 
Chancellor,  in  Campbell  y.  Mackay  {a),  applies  here — that 
where  there  is  a  common  right  against  a  set  of  parties,  one 
party  cannot  demur  because  he  is  interested  only  in  a 
portion  of  the  common  right.  Atiomey^General  y.  Oo- 
dock  (&),  Atiometf-General  y.  Poole  (c).  We  concede,  that, 
independently  of  the  mortgage  account,  Eyton  has  no 
interest  in  the  second  suit;  but  the  two  suits  having  been 
consolidated  for  the  purpose  of  taking  that  account,  he  has 
an  interest  in  both.  He  has  a  right  to  redeem  in  the  first, 
and  the  amount  of  the  mortgage  to  which  his  right  is  sub- 
ject is  settled  by  the  second.  It  is  upon  payment  of  the 
balance  that  his  right  arises. 

Independently  of  the  effect  of  these  principles,  this 
defendant  has  no  fright  to  demur  for  multifariousness 
after  having  pleaded  a  defect  of  parties,  and  the  bill  hav- 
ing been  amended :  Ellice  v.  Goodson  {d).  Therefore,  the 
whole  objection  as  to  multi&riousness  must  rest  on  the 
matter  concerning  Pugh.  Now,  in  1809,  Baldwin  Lloyd 
made  a  mortgage  in  fee  to  Stolterforth.  Afterwards,  cer- 
tain land  was  allotted  to  Lloyd  as  the  freeholder  of  the 
property  so  mortgaged.     By  the  Inclosure  Act{e),  the 

(a)  1  Myl.  &  C.  624.  enure  to  the  same  uses,  trusts,  and 

(b)  3  M.  &  C.  85.  estates,  and  to  be  subject  to  the 

(c)  4  M.  &  C.  17.  same  incumbrances,  as  the  seveni 

(d)  3  Myl.  &  C.  653.  lands  and  hereditaments,  in  lien  or 

(e)  By  the  8tat.51  Geo.  3,  c.  149,  in  respect  whereof  such  allotment 
s.  56,  (which  seems  to  be  the  enact-  should  be  made,  would  have  been 
ment  referred  to),  the  lands  to  be  subject  and  liable  to  be  charged 
allotted  are  thenceforth  to  be  and  with  or  afiected  by  in  case  that  act 
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allotted  lands  were  to  be  held  subject  to  the  same  uses  as  1841 
the  lands  in  respect  of  which  thej  were  allotted.  The  act 
passed  in  1811^  while  the  legal  estate  of  the  mortgaged 
lands  was  in  Stolterforth.  Therefore  Stolterforth's  mort- 
gage overrides  everything^  including  Pugh's  contract  and 
Lloyd's  lien ;  and  upon  the  assignment  of  Stolterforth's 
mortgage  to  Douglas,  the  latter  took  the  legal  estate  and 
stood  in  the  place  of  Stolterforth.  That  being  the  case  the 
transaction  with  Pugh  is  properly  the  subject  of  this  suit. 
K  Stolterforth's  mortgage  does  not  override  the  allotments^ 
Douglas  ought  to  have  made  him  a  party  to  his  bill  of 
foreclosure,  which  he  did  not. 

This  leads  to  the  last  objection,  that  Pugh  should  have 
been  a  party  to  this  suit.  Upon  this  it  is  submitted  that 
if  he  is  a  necessary  party  now,  he  was  a  necessary  party 
ab  inUio.  But  at  all  events,  he  was  indemnified  by  Douglas. 

Mr.  Simpkinson  in  reply,  upon  the  question  of  demur- 
ring after  plea  and  bill  amended,  referred  to  Bobertstm 
V.  Lord  Londonderry  (a),  Prosser  v.  Edwards  (4),  Ritchie 
V.  Ayhrin  (6),  and  Stephens  v.  Frost  {d).  He  also  contended, 
that  if  the  deaths  of  the  parties  had  occurred  immediately 
after  the  decrees,  the  suits  would  have  been  revived  sepa- 
rately;  and  that  the  order  of  June,  1837,  though  it  directed 
the  accounts  in  each  suit  to  be  taken  by  one  Master,  left 
the  equities  of  the  parties  as  before.  He  also  denied  the 
effect  which  had  been  ascribed  to  the  Inclosure  Act,  con- 
tending that  that  act  vested  the  legal  estate  in  the  allot- 
ments in  Baldwin  Lloyd  and  not  in  any  person  claiming 


had  not  been  made.    By  the  41  the  hereditaments  in  respect  where-^ 

Geo.  3,  c.  109,  (the  General  Inclo-  of  the  allotments  shall  be  made. 

sore  Act),  the  commissioners  are  to         (o)  6  Sim.  226. 

assign  and  set  out  the  allotments  to  (6)  Ante^  Vol.  1,  p.  481. 

the  person  who,  at  the  time  of  the  (c)  15  Yes.  82. 

ditrision  and  inclosure,  shall  have  (d)  Ante,  Vol.  2,  p.  302. 

the  actual  seisin  or  possession  of 
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1841.  uadfir  Stoltorf<^h,  but  «t  all  events  thai  the  bill  did  not 
state  tbat  ligkts of  eommon  were  includedia  the  mortgage 
to  StdterfoFtb. 

Feb.  25a.  AuiBBaoN^  B. — ^I  haye  conaiidered  the  q^estiona  aigiied 
before  me  upon  this  demurrer,  and  bare  luniYed  at  the 
conclusiou  that  it  must  be  allowed. 

It  is  not  peeesaagy,  if  even  it  were  possible,  to  lay  down 
any  general  rules  on  the  subject  of  mnltiftriousiMBSs ;  be- 
cause the  cases,  aa  the  Lord  ChanoeUor  has  well  obeenred 
in  CampbeU  v.  Machay^  do  not  appear  reo(Mieilable.  Bat 
this  is  quite  clear,  that  where  «  pbdntiff  intvoduoea  more 
than  one  distinct  and  uneonnected  subject-matter  of  relief 
into  his  bill,  and  thereby  unnecessarily  inflicts  on  a  defend- 
ant  or  defendants  a  great  increase  of  expog^se,  vexation, 
and  delay,  this  ground  of  demuixer  is  prepay  given  to 
them  to  prevent  such  inconvenient  results.  Where,  how- 
ever, there  is  one  general  relief  prayed  against  some  of  the 
defendants,  whioh,  as  to  some  portions  of  it,  inv(4ves  third 
persons,  there,  as  in  the  cases  quoted  by  Mr.  Girdleiiane, 
yesterday,  from  Mylne  4f  Omig,  the  objection  fails.  For 
the  relief  prayed  against  such  third  persons  is  not,  pro* 
perly  speaking,  in  such  cases,  unconnected  with  the  generd 
relief  sought ;  and  the  plaintiff,  so  fer  from  unnecessarily 
including  it  in  the  same  bill,  has,  upon  the  whole,  followed 
the  most  convenient  course. 

Let  us  see  to  which  of  these  two  classes  the  pneaent  case 
bears  most  resemblance. 

It  appears  from  this  bill,  that  John  Douglas  was  the 
assignee  of  a  mortgage  in  fee,  dated  the  6th  of  June,  1809, 
.whereby  a  capital  messuage,  and  land,  and  other  heredita- 
ments, in  the  county  of  Flintshire^  were  conveyed  to  secure 
£8000  and  interest  advanced  to  Baldwin  Lloyd  and  John 
Lloyd.  He  was  also  the  assignee  of  a  second  mortgage  of 
the  same  premises,  to  secure  a  further  sum  of  £1000  and 
interest,  there  being  also  assigned  by  John  Lloyd  aa  a 
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further  security  for  this  latter  gum,  certtdn  other  {Ntoperty        184L 
therein  mentioiied. 

This  ktter  property  was  also  mortgaged  by  John  Lloyd 
to  secure  a  further  sum  of  £700  and  interest^  and  of  this 
mortgage  also  John  Douglas  was  the  assignee. 

Under  these  circumstances,  John  Douglas  filed  his  bill 
in  December,  1820,  against  Baldwin  Lloyd,  the  represent- 
ative of  John  Lloyd,  and  a  person  named  Thomas  Eyton, 
who,  it  was  stated,  alleged  he  had  some  right  or  interest 
in  the  equity  of  redemption  of  the  mortgaged  premises, 
praying  an  account  as  to  the  two  first  mortgages,  and  a 
foreclosure  in  case  of  non-payment* 

On  this  cause  being  heard,  a  decree  was  pronounced, 
referring  the  accounts  to  Master  Sprwnger.  And  the 
Ck>urt  declared  that,  as  far  as  regarded  the  interest  of 
Baldwin  Lloyd,  as  mortgagor,  under  the  second  mortgage, 
the  profits  arising  from  premises  asagned  as  an  additional 
aecnrily,  were  to  go  in  discharge  of  the  sum  of  £1000,  and 
interest,  before  any  part  thereof  was  applied  in  discharge 
of  the  third  mortgage  of  £700,  and  interest. 

It  thmx  provided,  that  whatever  should  be  found  due  on 
the  result  of  a  suit  instituted  by  Baldwin  Lloyd  against 
John  Douglas,  should  be  applied  in  payment  of  the  ulti- 
mate balance  (if  any)  found  due  from  Baldwin  Lloyd  to 
JohnDonglas,  on  the  two  first  mortgages;  and  that,  on  pay- 
ment of  the  then  balance,  the  premises  should  be  re- 
conveyed,  without  prejudice  as  to  any  claim  he  might 
have  on  the  third  mortgage,  as  to  the  prenuses  covered 
by  it. 

The  suit  referred  to  in  this  decree,  which  was  heard  on 
the  same  day  with  the  one  I  have  already  mentioned,  was 
one  by  Baldwin  Lloyd  against  John  Douglas,  and  the  re- 
presentatives of  John  Lloyd,  by  which,  after  stating  the 
three  mortgages  before  mentioned,  and  the  receipt  of 
monies  under  a  sale  of  part  of  the  premises  conveyed  as 
an  additional  security  by  the  second  mortgage,  and  an 
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1841.  agreement  with  Douglas  for  the  absolute  sale  of  a  portion 
Lloyd"  ^^  *^®  originally  mortgaged  premises  for  a  sum  ascertained 
<'•  by  arbitration^  and  Douglas's  possession  of  such  portion, 

he  prayed  an  account  of  the  second  mortgage  of  £1000  and 
interest,  and  of  the  sums  of  monies  received  in  discharge 
thereof,  and  a  sale,  if  necessary,  of  the  rest  of  the  premiaes 
assigned  as  further  security,  and  a  specific  performance  of 
the  contract  of  purchase ;  and  an  account  of  the  purchase- 
money,  interest,  and  profits ;  and  of  the  d£8000  mortgage, 
and  interest;  and  that  Douglas  might  pay  what  should  be 
found  due,  and  reconvey  the  mortgaged  premises,  except- 
ing the  part  included  in  the  purchase. 

This  cause  was  referred  to  Master  BichardSy  to  take  the 
accounts  prayed,  and  to  set  off  the  one  balance  against  the 
other. 

To  this  suit,  Thomas  Eyton  was  a  party. 

By  an  order  made  after  the  death  of  Eyton,  this  second 
cause  was,  in  June,  1827,  transferred  from  Master  Bkhanb 
to  Master  Spranffcr,  who  was  thereupon  ordered  to  retake 
the  accounts  in  both  causes. 

The  first  question  which  arises  is,  whether  the  present 
defendant,  Eyton,  who  is  the  personal  representatiTe  of 
Thomas  Eyton,  is  interested  in  both  these  suits,  so  as  to 
make  this  bill,  by  which  the  present  plaintiff  seeks  to 
revive  both  these  suits  against  him,  as  well  as  against 
John  Henry  Douglas,  multifarious. 

If  the  case  rested  upon  this  point  alone,  perhaps  there 
would  be  some  difficulty  in  coming  to  such  a  condoaion. 
For  the  accounts  taken  in  each  case  are  substaDtiallf  the 
same.  And  the  right  to  have  a  reconveyance  on  payment 
of  the  balance,  which  balance  depends  on  both  suits,  and 
in  which  Thomas  Eyton  must  be  considered  as  interested, 
might,  perhaps,  give  some  grounds  for  the  very  ingenions 
argument  addressed  to  the  Court  against  the  demurrer. 
But,  even  as  to  this,  I  think  I  must  ultimately  have  held 
that  the  two  suits  were  in  their  nature  distinct,  and  that 
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the  imohmg  the  representative  oi  Eyton  in  them^  both  «     1841. 
exposed  him  to  additioiial  inconvenience  and  expense ;  and 
that  he  irouM  have  been  entitled  to  my  judgment  on  this 
groond. 

Bnt  it  is  unnecessary,  I  think,  to  disetns  this,  as  I 
entertain  a  dear  opinion  that  the  introduction  of  the 
question  as  to  the  claim  upon  John  Douglas,  in  respect 
of  the  allotment  sold  by  Baldwin  Uoyd  to  John  Davies 
Pugh,  renders  the  bill  miiHifarious.  It  is  stated  in  the 
bill,  that  an  allotment  was,  in  the  year  1814,  made  to 
Baldwin  Lloyd,  by  certain  commissioners,  in  respect  of  his 
rights  of  common,  as  purchaser  of  the  mortgaged  premises. 
This  allotment  was  sold  by  auction,  by  Baldwin  Lloyd> 
for  £470,  to  Pugh,  who  entered  into  possession,  after 
paying  £4b7  deposit,  and  so  continued  for  several  year&. 
Douglas,  after  this,  having  acquired  the  assignment  of  the 
first  mortgage,  recovered  possession  of  the  premises  from 
Baldwin  Lloyd.  And  then,  the  bill  states,  that  by  some 
agreement  with  Pugh,  Douglas,  in  1886,  obtained  pos- 
session of  the  land  sold  to  Pugh ;  of  which  part  of  the 
purchase-money,  namely,  £423,  still  remained  unpaid. 
And  the  bill  claims  against  the  representatives  of  John 
Douglas  a  lien  on  the  land  for  the  sum  of  £423  and  interest, 
and  the  repayment  thereof  to  the  plaintiff,  Baldwin  Lloyd's 
representative,  and  the  bringing  such  amount  into  the 
accounts  to  be  taken  in  the  two  causes. 

But  with  this  claim,  as  it  appears  to  me,  Eyton's  repre- 
sentatives are  wholly  unconnected*  This  question  of  lien 
depends  entirely  on  the  transactions  between  Baldwin 
Lloyd  and  Pugh,  and  that  between  Pugh  and  Douglas.  It 
seems  to  me  to  stand  precisely  on  the  same  groimds  as  any 
other  transaction  between  Baldwin  Lloyd  and  Douglas, 
on  matters  wholly  unconnected  with  Eyton.  To  introduce 
him  or  his  representatives  into  such  a  contest,  is  wholly 
unnecessary,  and,  therefore,  improper.  His  rights  are 
unaffected  by  it,  and  ought  not  to  be  postponed  till  this 
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Douglas. 


question  is  determined.  Nor  ought  he  to  be  saddled  with 
the  additional  expense  and  delay  which  the  introductioii 
of  this  subject  into  this  bill  necessarily  must  occasion  to 
him. 

For  these  reasons,  I  think,  the  demurrer  must  be  allowed 
to  this  bill  as  being  multifarious. 

I  do  not  think  that  Pugh  is  a  necessary  party.  The 
decree  cannot  affect  his  interest.  If  the  account  be  taken 
of  all  remaining  due  on  this  contract  and  discharged  by 
Douglas  he  will  be  exonerated,  because  the  account  will 
bind  Lloyd,  the  plaintiff.  And  Douglas,  after  discharging 
this  account  according  to  the  statement  in  the  bill,  can  hare 
no  claim  on  him. 

The  bill  states,  that  Pugh  deliyered  up  the  land^  secur- 
ing no  consideration  for  it. 

On  demurrer,  I  must  take  the  statement  to  be  correct 
In  no  event,  therefore,  can  he  be  affected.  Nor  is  his 
presence  necessary  in  taking  the  account.  For,  as  to  that, 
Douglas  has  undertaken  to  represent  him,  and  to  pay  what 
shall  be  due,  and  to  indemnify  him  altogether. 

But  for  the  other  objection  the  demurrer  must  be  al- 
lowed. 'J 


Feb.25th.  West  t;.  Colb. 

March  Srd,     n 
Testator  devis-    xilCHARD  MATTHIAS  by  his  will  gave  to  his  trustees, 

utestotruitees,  William  Colc  and  William  Davis,  whom  he  also  appointed 

sS?  iind*to  ^      *^  executors,  certain  real  estates  described  in  the  will,  upon 

stand  possessed 

of  the  produce  thereof,  and  also  of  his  monies  and  securities  for  money,  upon  tnut»  in  the  fint 
place,  to  pay  his  debts,  funeral  expenses,  and  legacies ;  and  as  to  the  residue  of  the  monies  tm- 
Sng  from  the  sale  of  his  real  estates  (not  mentioning  his  personalty),  after  payment  of  the  debu, 
sums,  and  legacies  thereinbefore  mentioned,  upon  trust  to  invest  and  pay  the  interest  to  A.  and 
B.  for  their  lives.  The  testator  had  other  personal  estate,  which  he  also  disposed  of  by  hit 
will : — Heidt  that  the  mixed  fund  was  the  primary  fund  for  payment  of  his  debts  and  legade*, 
that  the  portions  of  it  arising  respectively  from  the  real  and  personal  estate  were  to  be  applied 
pro  nUd,  and  that  the  surplus  of  it  was  to  be  divided  proportionably  between  the  parties  who 
were  entitled,  under  the  will,  to  the  produce  of  the  realty,  and  those  who  were  entitled  to  the 
personalty,  who  In  this  case  were  the  next  of  kin. 
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trust  within  twelve  months  after  his  decease  to  make  abso-  1841. 
Inte  sale  of  the  same^  and  to  stand  possessed  of  all  the  monies 
to  arise  from  the  sale,  and  of  the  monies  or  securities  of  or  to 
which  the  testator  was  possessed  or  entitled  at  the  time  of 
his  decease,  and  the  rents,  issues,  and  profits  of  the  said  real 
estates  until  the  same  should  be  disposed  of,  upon  trust  in 
the  first  place  to  pay  all  the  testator's  just  debts,  including 
a  sum  of  iE2000  due  on  mortgage,  and  the  interest  thereof^ 
his  funeral  expenses,  the  costs  of  establishing  and  proving 
his  will,  and  carrying  the  trusts  thereof  into  execution; 
and  afterwards  to  pay  the  several  legacies  by  his  will  given 
to  his  relations,  servants,  and  labourers ;  and  after  pay- 
ment thereof  to  invest  iSlOOO  in  the  public  funds,  or  on 
real  security,  and  pay  the  dividends,  &c.  to  his  wife  for  life, 
with  remainder  over.  The  testator  then  gave  out  of  the 
purchase-monies  of  the  real  estates,  certain  legacies  to  his 
relatives  and  servants.  And  as  to  the  remainder  of  the 
purchase  monies  of  his  said  manors,  tithes,  and  real  estates 
thereinbefore  directed  to  be  sold,  after  the  payment  of  the 
debts,  sums,  and  legacies  thereinbefore  mentioned,  the 
trustees  were  to  invest  the  same  in  the  public  stocks,  &c. 
and  pay  the  interest  to  the  testator's  two  sisters,  Mary 
Matthias,  and  Margaret  Anne  West,  the  latter  to  her 
separate  use,  in  equal  shares,  during  their  lives,  and  after 
their  deaths  the  principal  to  be  divided  amongst  their 
children. 

The  testator  also  gave  to  his  trustees  the  whole  of  his 
stock,  crop,  and  implements  of  husbandry,  &c.  upon  trust 
for  sale,  and  to  be  applied  as  mentioned  in  his  will. 

The  testator  died,  leaving  Mary  Matthias  and  Margaret 
Anne  West,  his  only  next  of  kin,  surviving  him. 

The  bill  was  filed  by  Margaret  Anne  West  against  the 
trustees,  and  against  her  husband  and  sister,  and  other 
parties,  praying  to  have  the  rights  of  the  several  parties 
ascertained,  &c. ;  and,  inasmuch  as  the  testator  had  speci- 
fically bequeathed  the  residue  of  the  produce  of  the  real 

I  12 
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1841.  estate,  but  had  given  no  directions  as  to  the  lesidae  of  the 
personal  estaitej  the  qaestion  arose  between  the  next  c^  kin 
and  1^  penaons  entitled  under  the  will  to  the  surplus  of  the 
real  estatOj,  out  of  what  fund  the  testator's  debts  should  be 
paid^  and  hew  the  residue  was  to  be  applied* 

Mr«  Simpkinmm,  and  Mr.  Marimdale,  for  the  plaintiflL — 
The  question  is,  what  is  the  effect  of  the  direction  to  pay 
the  debts;  whether  it  is  only  a  charge  of  the  debts  on  the 
real  estate,  or  whether  a  trust  is  not  imposed  on  the  exe- 
cutors to  apply  these  two  porticms  of  his  prq^erty,  namely, 
his  real  estates,  and  his  monies,  and  aoeurities  for  money, 
paripoMU,  in  payment  of  his  debts.  If  the  latter  is  the 
intention  of  the  testator,  the  Court  will  carry  it  into  effieel. 
The  decisions  are  cdlected  in  the  second  volume  of  ffU- 
Uam$  on  Eaecutor^,  and  they  all,  according  to  lAaABUom's 
observation  in  Boeile  r.  BbmdeU  (a),  proceed  on  the  inten- 
tion of  the  testator :  BoberU  v.  Walker  {b),  Dunk  v.  Famer  (e). 
Eyre  v.  Maraden  {i).  In  BoberU  v.  Waiker,  the  mixed 
fund  consisted  of  the  produce  of  the  realty  and  the  entin^ 
of  the  personal  estate;  and  it  was  held  that  the  real  and 
personal  estate,  should  contribute  pro  raid.  Here  only  a 
portion  of  the  personal  estate  is  mixed  with  the  produce  of 
the  realty. 

Mr.  Wilcock  for  the  husband  of  Mrs.  West. 

Mr.  BetheU,  (with  whom  was  Mr.  Parry,)  for  Maiy 
Matthias  (e). — ^The  testator  has  charged  his  mixed  fund 
with  every  kind  of  expense  to  which  the  general  peraonal 
estate  is  ordinarily  liable,  intending  it  as  a  ftmd  to  answer 
the  expense  of  the  administration  of  the  whole  of  his  estate. 

(a)  19  Ves.  516.  {e)  The  remainder  of  the  ai^- 

(6)  1  R«u.  &  Myl.  752.  ments  and  the  judgment   are  ex 

{e)  2  Ruat.  &  M.  bW.  rHotitme  Mi.  Edward  Cooke, 
(d)  4  Myl.  &  C.  240. 
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The  ordinary  rale  is  not  here  applieable.  It  depends  on  1641. 
the  testator's  iiiteotitm;  and,  ft  is  dear^  he  meant  to  eso- 
nerate  every  other  part  of  1^  estate^  whether  disposed  of 
or  TmdispoBed  of.  Hie  beqnest,  in  this  particular  form, 
amounts  to  an  exoneration  of  all  the  other  personal  estate : 
BoaOe  y.  Bkmddl  («),  Hariley  v.  ITurle  {b),  Browne  v. 
Oroombridge  {c)y  Choat  v.  Yeats  {d).  In  both  the  last  oases 
the  general  personal  estate  was  held  exonerated,  on  the 
ground  of  the  testator  having  charged  spedfic  portions  of 
his  personal  estate.  It  is  said  tbat  next  of  kin  claim 
in  the  absence  of  intention,  and  therefore  cannot  avail 
themselves  of  the  benefit  of  the  nde.  But  that  is  a  faU 
laej.  Die  decisions  authorise  you  to  give  the  same  benefit 
to  next  of  kin  as  to  a  legatee  of  the  residue :  Dmme  v. 
Lewie  («),  UOnee  v.  Stater  (/).  Wnring  ▼.  Ward  {g)  is  not 
conflicting,  being  decided  upon  another  principle.  Roberts 
V.  Walker  recognises  this  principle :  that,  when  the  tes- 
tator has  united  real  and  personal  estate,  charging  the 
prodooe  with  all  the  liabilities  to  which  the  goieral  per- 
sonal estate  would  be  first  liable,  then  the  fimds  shall 
bear  the  burthen  equally,  and  the  residue  devolves  upon 
the  beir-at-law  and  the  next  of  kin  respectively,  after  each 
portion  has  borne  its  proper  proportion  of  the  burthen.  If 
a  testatOT  give  legacies  out  of  the  produce  of  a  real  estate, 
they  must  come  out  of  such  produce  exclusively :  Spurway 
y.  Oljfnn  (A),  Hancos  v.  Abbey  (i). 

Mr.  StDonston  for  the  trustees. 

Mr.  Girdlestone,  andMr.  8tinton,tor  the  parties  interested 
in  the  real  estate. — Bootle  v.  BbmdeU  defines  the  rule  of 

(a)  19  Tei.  494.  (/)  8  Yes.  295. 

(6)  5  Vefl.  540.  (g)  5  Yes.  670. 

(c)  4  Madd.  495.  (h)  9  Yes.  483. 

(rf)  1  Jac.  &  W.  102.  (i)  11  Yea.  179, 
(e)  2  Bro.  C.  C.  257. 
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1841.  constraction,  that  you  must  find  not  only  an  intention  to 
charge  the  real  estate^  but  also  to  exonerate  the  personal 
estate.  The  testator,  after  creating  a  mixed  fimd  for  the 
payment  of  debts,  disposes  of  the  residue  arising  from  the 
real  estate  only,  but  makes  no  disposition  of  the  residue 
arising  from  the  personal  estate.  The  presumption  firom 
that  is,  that  he  knew  there  could  not  possibly  be  any  sur- 
plus of  the  personal  estate.  The  real  estate  was  only 
therefore  given  in  aid.  It  is  clear  he  thought  he  was  dis- 
posing of  his  whole  estate.  The  devisees  of  the  real  estate 
are  entitled  to  have  the  whole  of  the  produce  of  the  real 
estate  that  remains  after  the  personal  estate  has  been  ap- 
plied in  payment  of  the  debts,  &c.  Danmey.  Lewis  mj^n 
question  between  the  heir  and  devisee,  and  has  no  analogy 
to  the  present  case,  for  the  rules  of  law,  as  to  real  and  per- 
sonal estate,  are  quite  distinct.  In  Milnes  v.  Slater  tiiere 
were  clear  words  of  exoneration  of  the  personal  estate. 
The  whole  of  the  proposition  in  Roberts  v.  Walker  is,  thai 
where  a  general  puxpose  fails,  that  does  not  raise  a  pre- 
sumption of  intention  in  favour  of  the  heir.  That  is  dif- 
ferent from  the  question,  whether  that  which  would  ordi- 
narily form  a  fund  for  payment  of  debts  is  exonerated? 
The  general  personal  estate  is  not  exonerated,  unless  it  be 
satisfactorily  made  out  from  the  whole  context  of  the  will 
that  such  was  the  intention  of  the  testator :  Walker  v.  Hard- 
mck{a).  [AlderaoUy'R. — Have  you  any  case  upon  the 
subject  of  a  mixed  fund  of  real  and  personal  estate?  Be- 
cause there  is  a  broad  distinction  between  that  and  a  gene- 
ral charge.]  If  the  testator  here  had  disposed  of  the  sur- 
plus of  the  personal  estate,  then  the  question  in  Roberts  v. 
Walker  would  have  arisen.  The  testator  only  disposing  of 
the  surplus  of  the  produce  of  the  real  estate,  is  strong  evi- 
dence of  his  intention  that  there  should  be  no  surplus  of 
the  personal  fund. 

•  (a)  I  Myl.  &  K.  396. 
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Aldxbson^  B. — ^It  seems  to  me,  that  it  is  better  to  1841. 
adhere  to  the  general  role  than  to  adopt  conjecture  as  to 
the  particular  intention  of  the  testator.  We  should  more 
generaUy  carry  into  effect  intentions  of  testators  by  sub- 
jecting these  questions  to  a  general  rule.  It  appears  that 
the  first  general  rule  is,  that  where  a  testator  creates  a 
mixed  fimd  of  a  portion  of  Ids  personal  and  real  estate,  and 
appropriates  that  fund  to  the  payment  of  debts,  it  is  pri- 
marily liable,  because  the  testator  so  intends  it;  and  that 
the  residue  of  the  personal  estate  is  chargeable  only  after 
the  primary  fund  fails.  Else,  why  does  a  man  create  a 
fimd  at  all  ?  To  take  it  out  of  that  rule  there  must  be  clear 
evidence  to  the  contrary.  The  case  of  Roberts  v.  Walker 
establishes  this,  that  where  a  mixed  fund  is  created  out  of 
a  portion  of  real  and  personal  estate,  the  payments  must  be 
made  out  of  that  mixed  fund,  and  go  in  reduction  of  the 
mixed  fund  j  so  that  what  remains  shall  remain  a  fixed 
fund  rateably  consisting  of  tbe  monies  and  securities,  and 
the  produce  of  the  land.  Now  here,  that  portion  of  it 
which  belonged  to  the  land  has  been  specifically  bequeathed; 
but,  by  some  accident,  the  testator  has  said  nothing  as  to 
the  surplus  of  the  personal  estate.  It  seems  to  me  that 
the  law  has  settled  the  matter.  The  persons  entitled  to 
the  personalty  must  have  the  residue  of  that  part  of  the 
fimd,  and  the  persons  to  whom  the  residue  of  the  produce 
of  the  land  has  been  bequeathed  must  take  that,  after  each 
part  has  borne  a  proportionate  part  of  the  burthens  im- 
posed on  it  by  the  will. 

Let  the  Master  apportion  the  principal  of  the 
debts,'  funeral  and  testamentary  expenses, 
and  legacies,  and  the  costs  of  this  suit,  be- 
tween the  real  and  personal  estate  by  the 
will  devised  and  bequeathed  for  the  payment 
thereof,  according  to  the  respective  values  of 
the  said  real  and  personal  estates.  And  let 
the  Master  certify  what  portion  of  the  per- 
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sonal  estate  remainB  lypon  such  apportion- 
ment; and  let  the  Ajcooimtant-genend  sell 

so  much  of  the  sum  of  £ (stock  produced 

by  the  other  personalty)  as  will  realise  the 
amount  so  certified,  and  pay  one  moiety 
thereof  to  the  defendant^  J.  6.  West,  the  hos- 
band  of  the  plaintiff,  and  the  other  moiety  to 
the  deSnidantj  Maxy  Matthias. 


:,  i-r^  ^  Ex  parte  Jones — ^In  the  Matter  of  St.  Philip's  Bridge 

Company. 

Where  a  person    X  HIS  was  a  petition  for  payment  of  purchase-money  out 

interested  in  a        __,  *  ..  ,         ,..«. 

long  term  of  of  Court  to  the  petitioner,  under  the  foUowmg  curcom- 
proptiyT-"**"  »twi<»s:  The  petitioner  having  only  a  leasehold  interwt 
tokfto^'seu  Ac  ^  fow-fifths  of  a  certain  ]^perty,  which  was  held  for  a 
fee-simpie  of  long  term  of  years,  contracted  to  sell  the  fee  to  the  Com- 
the  compa/  pany  Under  an  apprehension  that  she  had  the  fee.  Sheluui 
on  thi  TOMtracI  ^^^"^  upwards  of  twcuty  years  in  possession,  and  had  paid  no 
tion  of  the  Rail-  rent ;  nouc  being  reserved  in  the  lease.    The  Company  paid 

way  Act,  that  °  e 

the  reversioner  the  puTchase^money  iuto  Court,  under  the  34th  section  of 

Z^thrt^ns""^  their  act  (the  stat.  1  &2  Vict.  c.  Ixvi.),  by  which  they  were 

▼aiin"T"sX*"  empowered  to  do  so,  in  case  the  vendor  could  not  mskc  s 

ing  the  fee.    '  title  to  their  satisfaction. 

— "  ^^-  ^♦-^the  provisions         By  a  previous  section  of  the  act  (sect.  20)  it  is  enacted, 

^^TL,  * '' c/^o^'^o^luius'sf  t^**>  ^I^^  payment  or  legal  tender  of  such  sum  of  money 

,  4  Will.  4,  c.  27,  as  shall  have  been  contracted  or  agreed  for  between  the 

p,  •  are  applicable 

Cs^u.,Js^  ^  ^  ^^  <:^>        parties,  for  the  purchase  of  any  lands  as  therein  men- 
reser^e^and      tioned;  withiu  ouo  Calendar  month  after  the  same  shall 
bJit'^nottolfiase  ^**®  '^^^  agTBcd  for,  ''or  uppu  payment  of  the  said  sum 
where  no  rent    of  mouey  withiu  the  Said  one  calendar  month  into  the 
Bank  of  England,  as  hereinafter  directed  and  required,  it 
shall  be  lawful  for  the  said  Company,  and  their  attomies, 
and  their  agents,  workmen,  and  servants,  to  enter  upon 
such  lands;  and  then  and  thereupon  such  lands,  together 


/i-««-i./ 
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with  the  yearly  profits  thereof^  and  all  the  estate^  nse^        1841. 
tmst^  and  interest  of  any  person  therein^  purchased  by      '^^  '  ^^ 
such  payment  as  aforesaid,  shall  thenceforth  be  vested  in        Jones. 
and  become  the  sole  property  of  the  said  Company  for  the 
purposes  of  this  act ;  and  sudi  payment  shall  not  only 
bar  all  right,  claim,  interest,  and  demand  of  the  person 
to  whom  the  same  shall  or  ought  to  have  been  made,  but 
also  shall  extend  to  and  be  deemed  and  construed  to  bar 
the  dower  of  the  wife  of  every  such  person,  and  all  the 
estates  tail  and  other  estates  in  reversion  and  remainder 
of  his  issue,  and  of  every  other  person  whomsoever  therein 
so  purchased  as  aforesaid/' 

Mr.  Bagshawe  for  the  petition. 

Mr.  Simpkinson  and  Mr.  Blower,  for  the  Company,  said 
there  was  some  diificulty  in  the  case,  because  the  posses- 
sion of  the  petitioner  could  not  be  considered  an  adverse 
possession,  and  therefore  the  reversioner,  notwithstanding 
the  lapse  of  time,  might  come  at  the  end  of  the  term  and 
avoid  the  conveyance. 

In  the  course  of  the  argument  reference  being  made  to 
the  stat.  3  &  4  Will.  4,  c.  27,  s.  9,  and  it  being  contended 
that,  upon  the  construction  of  that  enactment,  there 
was  no  adverse  possession  in  a  lessee,  except  by  adverse 
payment  of  rent,  the  Zxnrd  Chief  Baron  said,  that,  in  his 
opinion,  if  a  landlord  granted  a  lease  subject  to  rent,  and 
the  party  paid  no  rent,  that  would  be  adverse  possession, 
as  well  as  if  the  lessee  paid  rent  to  another  person.  But 
he  added,  that  in  a  case  where  no  rent  was  reserved  the 
statute  would  not  apply. 

The  Loan  Chief  Babon  then  called  upon  counsel  to 
read  the  20th  and  24th  sections  of  the  Railway  Act,  which 
being  done  las  Lordship  made  the  order  as  prayed. 
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1841. 


Feb.  Mth, 
"  Costs  in  con- 
lequeoce  of  the 
purchase :" — 
Held,  not  to 
carry  costs  of 
the  inUrim  in- 
vestment in  the 
funds. 


Ex  parte  Hirst — ^In  the  Matter  of  the  Bibminoham  and 
Derby  Junction  Railway  Act. 

XhE  question  was,  whether  the  words  ''costs  in  conse- 
quence of  the  purchase/^  would  carry  the  costs  of  the  m- 
terim  investment  in  the  funds. 

Aldebson,  B.y  held  they  would  not. 

Mr.  Craig  for  the  petition. 

Mr.  Bacon  for  the  Company. 


Mills  i;.  Pearson. 

Personal  service  JM.R.  SIMPKINSON  moved  for  leave  to  give  personal 
injunction  servicc  of  a  uoticc  of  a  motion  for  an  injunction;  the  de- 

fendants not  having  appeared,  and  the  plaintiffs  being  of 
opinion  that  the  Court  would  not  grant  the  injunction  in 
their  absencej  and  the  defendants  having  no  clerk  in  Court 

Ordered. 


granted  under 
special  circum- 
stances. 


MEMORANDUM. 

xN  February^  1841^  Sir  Joseph  LUtledale,  hat.,  one  of  the 
Justices  of  the  Court  of  Queen's  Bench^  resigned  his  office^ 
and  was  shortly  afterwards  sworn  in  a  member  of  Her 
Majesty's  most  Honourable  Privy  CounciL 

Sir  Joseph  LUtledale  was  succeeded  in  his  office  of  a 
Justice  of  the  Court  of  Queen's  Bench  by  WUham  Wight- 
man,  of  Lincoln's  Inn,  Esq.,  Barrister  at  Law,  who  was 
thereupon  called  to  the  degree  of  the  coif,  and  gave  rings 
with  the  motto  '^^quam  servare  mentem"  and  shortly 
afterwards  received  the  honour  of  knighthood. 


COURT  07  EZCHEQITEB.  469 

1841. 
Price  i;.  Chippendale. 

T^pril  1. 
IIE  bill  stated,  that  in  August,  1839,  Joseph  Hartley  where  a  biii 

applied  to  the  plaintiff  to  be  guarantor,  together  with  W,  JJf'e^i^g^uwai^ 
Lowe,  for  the  repayment  to  the  defendant,  Mrs.  Chippen-  *'i«  delivered  up 

'  ^  *'  '^'^  on  the  ground 

dale,  of  a  sum  of  £200,  which  she  had  agreed  to  advance  of  fraud,  and  A. 
to  Mr.  Wigney,  a  brewer,  by  way  of  security  for  the  good  ^ere  made  par- 
and  industrious  behaviour  of  Hartley,  in  conducting  the  ^n^n'aiiert- 
business  of  beer-seller  alone  at  the  Boyal  Oak  Hotel.  ^^^  ^^^^  '*»« 
That  the  defendant  Mrs.  Chippendale  did,  in  fact,  agree  cerned  in  a  con- 
to  advance  the  money,  and  that  the  plaintiff,  under  the  ffat  uie^aran. 
assurance  that  Hartley  was  to  conduct  the  business  alone,  ^•'  ^le^V*^' 
was  ultimately  induced  to  sign  a  joint  and  several  gua-  against  the 
rantie,  together  with  Lowe,  to  secure  to  Mrs.  Chippen-  was  suted  that 
dale  two-thirds  of  the  amount.    That  the  plaintiff  had  JifeT^^/^T 
since  discovered,  that  Mrs.  Chippendale  did  not  advance  thatadcmunrer 
the  £200,  in  pursuance  and  for  the  purposes  of  the  agree-  the  husband 

,-_,_-  ,      was  sustainable. 

ment,  but  m  order  that  she  might  become  a  partner  m 
the  business ;  and  that  she  had  actually,  together  with  the 
defendant  Mrs.  Pennington,  become  a  partner  in  the  busi- 
ness with  Hartley.  That  the  business  was  carried  on,  not 
by  Hartley  alone,  but  by  Hartley,  Mrs.  Chippendale,  and 
Mrs.  Pennington  in  co-partnership,  and  was  conducted  in 
a  disorderly  and  disreputable  manner,  &c.  That  the  whole 
transaction  was  the  result  of  a  plot  fraudulently  concocted 
by  all  the  defendants,  except  Lowe. 

The  bill,  after  alleging  that  the  defendant  George  Pen- 
nington, the  husband  of  Mrs.  Pennington,  was  imbecile, 
prayed  that  the  guarantie  might  be  declared  null  and  void, 
and  that  Mrs.  Chippendale  might  be  restrained  from 
proceeding  in  her  action  against  the  plaintiff.  No  relief 
was  prayed  against  the  Penningtons,  but  the  prayer  of 
process  was  that  they  might  abide  the  decree  and  order  of 
the  Court. 

To  this  bill  the  defendant  Qeorge  Pennington  demur- 
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Price 

V. 

Chippbndalb. 


red;  firsts  because  no  relief  was  prayed  against  him  and 
Mrs.  Pennington^  or  either  of  them;  and  secondly^  for  want 
of  equity. 

Mr.  James,  for  the  demurrer. — ^A  bill  which  prays  no  spe- 
cific relief  against  a  defendant  is  a  bill  of  discoyery  only, 
and  if  it  prays  process  to  abide  such  further  order^  &c.  it  is 
demurrable :  AngeU  y,  Westcombe  {a),  Ambury  y.  Jones  (b). 
As  against  George  Pennington  no  case  whateyer  is  made, 
and  as  against  his  wife,  the  case  is  only  one  of  discoyery. 
She  might  be  a  witness  at  law ;  but  if  the  bill  is  sustain- 
able at  all  against  these  defendants,  it  can  only  be  sus- 
tained as  a  bill  of  discoyery.  [The  Lord  Chief  Baron. — 
It  has  been  decided  that  in  no  case  can  you  make  a  party 
to  a  bill  of  discoyery  who  is  not  a  party  at  law.  That  has 
been  solemnly  decided  in  the  House  of  Lords  {c)j  oyerml- 


(«)  6  Sim.  30. 

(6)  1  YouBge,  199. 

(c)  See  Queen  of  Portugal  y.  Glyn, 
West's  Cases  in  the  House  of  Lords, 
p.  269,  rerexmngthe  decisionin  G^fii 
y.  Soares,  onte.  Vol,  1,  p.  644.  One 
ground  for  this  reversal  appears  to 
have  been  that  the  bill  against  the 
Queen  of  Portugal  was  a  bill  for  dis- 
covery only,  and  not  for  relief;  and  it 
was  much  questioned  both  in  that 
case  and  in  Irving  v.  Thompion,  9 
Sim.  29,  whether  even  in  insurance 
cases  it  has  been  the  practice  in  the 
Exchequer*  until  very  recently,  to 
allow  mere  bills  of  discovery  against 
parties  interested  in  a  policy,  not 
being  parties  to  the  record  at  law. 
Without  entering  into  the  question 
how  long  the  modem  practice  in 
the  Exchequer  may  have  obtained 
(and  that  it  has  obtained  is  evident 
from  Janum  v.  Solarle,  ante.  Vol. 
2,  p.  127),  it  may  be  remarked,  that 
Lord  Eldon,  in  Jervu  v.  While,  7 
Yes.  414,  said  that  bills  of  relief  in 


insuranee  eases  were  iremied  in  the 
Exchequer  as  bills  of  disooveiy.  If 
80,  is  there  (except  with  respect 
to  the  costs,  which,  in  the  case 
of  a  biU  of  diacoveiy,  the  plain- 
tiff in  equity  must  pay)  any  mate- 
rial distinction  between  them?  And 
what  is  the  degree  of  allegation 
which  will  be  snffieienC  to  torn  a 
bill  of  discovery  into  a  bill  for  re- 
lief ?  Will  it  be  consistent  with 
modem  pleading  to  allow  general 
allegations  of  fraud  as  suggested 
in  Pkmmer  v.  ifoy,  1  Ves.8en.426, 
or  prayers  that  parties  may  pay  the 
costs,  as  mentioned  in  Le  Tejeier  v. 
Margramne  ofAnepaeh,  15  Ves.  p. 
164,  to  have  that  eflectt  It  has  been 
the  practice  of  this  Court  of  late 
years  to  discourage^  as  fiff  aspossible, 
general  allegations  in  pleading,  (see 
ante,  Tarletan  v.  ffamby^  amte,\^ 
1,  172,  Phmbe  v.  PUmhe,  mUe^  p. 
345),  and  that  practice  seems  con- 
sistent both  with  good  sense  and 
substantial  justice. 
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ing  all  the  cases  which  have  been  decided  on  insurance  1841. 
matters  in  this  Court  for  many  years.]  Then  as  to  the  p^^^^ 
second  ground  of  demurrer^  nothing  is  alleged  against  the  ^- 

hvsband  except  that  he  iis  imbecile.  Why  th^i^  being  in 
troth  neither  a  vitness  nor  a  party,  should  he  join  in  the 
answer  of  hia  wife  ?  They  should  have  obtained  an  (Mrder 
to  answer  separately.  [The  Lord  Chief  Baron. — She  could 
Tuot  separately  be  a  party  |iro  tft/ereste  suo,  nor  a  party  on 
the  gronnd  of  being  criminally  concerned.]  There  is  no 
case  against  either  the  husband  or  wife^r  As  to  them,  the 
deviation  fix>m  the  conditions  of  the  goarantie  can  make  no 
differenee.  If  there  had  been  an  all^ation  that  they,  with 
Mis.  Chippendale,  had  possession  of  the  guarantie,  there 
might  hare  been  some  colour  for  the  bill;  but  there  is 
none  as  it  stands. 

Mr.  Sieere,  far  the  bill,  contended  that  all  the  defendants 
were  interested  in  the  guarantie,  and  that  without  the 
P^iningtons  the  bill  would  have  been  defective  far  want 
of  parties. 

The  Loan  Chief  Bakon. — ^Nothing  is  alleged  against 
the  husband.  How  then  can  a  Court  of  Equity  render  a 
husband  liable  for  debts  of  which  he  had  no  notice  ?  Ac- 
cording to  the  statements  of  the  bill  the  wife  does  not  act 
as  the  authorised  agent  of  the  husband.  She  enters  into 
a  partnership,  her  husband  is  imbecile,  and  nothing  is 
stated  against  him  to  make  him  accountable.  The  husband 
must  be  privy  to  the  acts  of  his  wife  either  in  fact  or  by 
implication.  If  these  parties  had  not  been  made  defendants, 
and  Mrs.  Chippendale  had  demurred  for  want  of  parties, 
the  answer  would  have  been,  Mrs.  Penmngtou's  husband 
is  not  interested,  and  therefore  his  wife  is  not.  Besides, 
no  circumstances  amounting  to  a  case  of  conspiracy  are 
stated. 

Demurrer  allowed. 
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A^  ^y  £y^  u  /^.^.^Ti.^....-^  .  /^  y^ —  Tp^. 

(  rer  Fabrab  v.JThe  Eabl  of  Wintebton. 

Testatrix  dc  ANNE  CHAPMAN  by  her  wiU,  dated  the  17th  of  De- 
SrtjHn^^^**  cember,  1834,  devised  her  freehold  estate  in  the  parish  of 
w  e  ^^uitebuT^  '^*'  George  in  the  East,  in  the  county  of  Middlesex,  to  tros- 
estate  in  fee,  to  tces  for  a  tcnn  of  years,  for  the  purposes  therein  men- 
remainder  to  B.  tioned,  and  subject  thereto  to  the  use  of  her  three  half  sisters 
maindcr^to^thr  *^  tenants  iu  common  for  their  lives,  with  cross  remainders 
family  of  B.       foj.  jjfe  ^ith  remainder  to  the  use  of  Adolphus  C!ottin  m 

(who  were  m-  ^  ^  ^        *■ 

fants),  in  strict  fee.  Adolphus  Cottiu  dying  in  the  lifetime  of  the  tea- 
then  contracted  tatrix,  shc,  by  a  codicil  dated  the  24th  of  June,  1838, 
the  Mt«e'and  ^eviscd  the  remainder  after  the  decease  of  her  three  sisters 
died  before  con-  jjq  the  uso  of  Lord  Wiutcrtou  for  his  life,  with  remainder 

veyance.    After 

her  decease  the  to  such  One  or  morc  of  his  children  for  such  estates,  &c 
gXin^'uid  ti^?  ^  ^^  should  by  deed  or  will  appoint,  and  in  de&ult  of  such 
ro'^thcr* wWi  appointment  to  the  use  of  his  first  and  other  sons  succes- 
the  tenanu  for    givelv  in  tail,  with  remainders  over. 

life  were  will- 

ing'to  complete  On  the  8th  of  January,  1839,  the  testatrix  entered  into 
— Hew!  iwver^  ^  coutract  for  the  sale  of  part  of  tlus.property  to  the  tms- 
theless,  that  in  te^g  pf  ^  Methodist  chapcl,  whosc  chapel  and  premises  had 
the  purchaser  becu  puTchased  by  the  Commercial  Bailway  Company,  and 
estate  in  fee,  the  purchasc-money  for  which  had  been  paid  into  tius 
SuS  '.1-  Court  under  the  RaUway  Act. 
cree  for  specific      By  the  tcnus  of  the  contract  the  purchase-money  was 

performance  of 

the  contract  un-  to  be  paid  ou  Or  before  the  26th  of  June,  1889 ;  and  the 
Geo, ^&i  Win  veiidor  agreed  that  she  would,  within  a  fortnight  from  the 
4,  c.  60,  s.  17,     ^^|.g  Qf  i-jjg  contract,  at  her  own  expense  make  and  deliw 

was  necessary;  '  * 

and  that  as  this  an  abstract  of  the  title  of  the  prenuses  to  the  purchasers 

of  title,  and  the  or  their  solicitors,  and  would  also  at  her  own  expense 

uartcdtode-""  <J^^ce  a  good  title  to  the  land  in  question;  and  further, 

duce  a  good  U-  j^}^^^  g^g  i^^^j  gji  other  uecessary  parties  would  on  or  before 

tie  at  her  own  *'  -^ 

expense,  and      the  26th  of  Juuc  1839,  at  the  costs  and  charges  of  the 

there  was  no  , 

laches  on  either  purchasers,  cxecute  a  proper  conveyance. 

of\hc  wir^t      ^^  consequence  of  the  purchase  being  made  under  the 

be  paid  out  of    authority  of  the  Bailway  Act  several  references  were  made 

the  vendor  s  "^  " 

estate. 
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to  the  Master^  wliich  occasioned,  as  asnal^  considerable 
delay;  and  on  the  7th  of  May,  1840,  which  was  after  the 
Master  had  approved  of  the  title,  but  before  he  had  settled 
and  approred  the  conveyance,  the  testatrix  died. 

Viscount  Tumour,  the  eldest  son  of  Lord  Winterton, 
being  an  infant,  the  purchasers  were  adyised  that  the  con« 
tract  could  not  be  carried  into  execution  until  after  a  spe- 
cific performance  should  have  been  decreed  by  a  Court  of 
Equity,  under  the  statute  11  Geo.  4  &  1  Witt.  4,  c.  60, 
8. 17  (a),  inasmuch  as  the  effect  of  the  will  and  codicil  was  to 
carry  the  land  to  the  devisees,  and  to  affect  it  by  the  limi- 
tations of  the  will  and  codicil,  subject  only  to  the  per- 
formance of  the  contract. 

It  appeared  that  at  the  time  of  the  testatrix's  death 
the  legal  estate  in  fee  in  the  premises  was  outstand- 
ing in  Miss  Wegg;  and,  in  order  to  aid  the  vendor's  title, 
she,  by  indentures  of  lease  and  release,  dated  the  30th  and 
81  st  July,  1840,  conveyed  her  estate  in  the  premises  to  the 
trustees  under  the  will,  subject  to  the  limitations  of  the 
wiU. 

A  bin,  however,  for  specific  performance  of  the  contract. 


1841. 


Farrar 

9. 

The  Earl  of 
Winterton. 


(a)  By  which  it  is  enacted,  that 
when  any  land  ahaU  have  heen  con- 
tracted to  he  sold,  and  the  vendor  or 
any  of  the  vendors  shall  have  de- 
parted thia  life,  having  devised  the 
•ame  in  settlement,  so  as  to  he 
vested  in  any  person  for  life  or 
other  limited  interest,  with  any  re- 
mainder, limitation,  or  gift  over, 
which  may  not  he  vested,  or  may 
he  vetted  in  some  person,  from 
whom  a  conveyance  of  the  same 
cannot  he  obtained,  or  by  way  of 
executory  devise,  and  a  specific 
performance  of  such  contract,  ei- 
ther wholly  or  so  far  as  the  same 
remained  to  he  executed,  shall  have 
been  decreed  by  the  Court  of  Chan- 


ceiy,  it  shall  be  lawAd  for  the  Court 
by  whom  such  decree  shall  be 
made,  by  the  same  or  any  other 
decree,  or  any  decretal  order,  or 
upon  petition  in  the  cause,  to  direct 
any  such  tenant  for  life  or  other 
person  having  a  limited  interest,  or 
the  first  executory  devisee  thereof, 
to  convey  the  fee-simple,  or  other 
the  whole  estate  contracted  to  he 
sold,  to  the  purchaser,  or  in  such 
manner  as  the  said  Court  shall  think 
proper;  and  every  such  conveyance 
shall  be  as  effectual  as  if  the  person 
who  shall  make  the  same  were 
seised  of  the  fee- simple,  or  other 
the  whole  estate  contracted  to  be 
sold. 
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1841.        was  filed  by  the  purchasers ;  and  the  questions,  af  the  hear- 

Farrar       ^S  ^  ^^^  cause,  were,  whether  the  suit  was  necessafj,  and 

«•  if  so,  whether  the  vendor  or  the  purchasers  were  to  pay  the 

The  Earl  of  ^  ^  ^ 

WiNTBRTOK.     costs  ? 

Mr.  Hodgion  and  Mr.  Cakert,  for  the  plaintiff,  said,  that 
the  purchasers  were  entitled  to  an  immediate  conyeyanee 
by  deed,  both  of  the  legal  and  equitable  interest.  That 
this  could  not  be  had  without  a  decree  for  specific  per- 
formance, which  in  this  case  was  as  mnA  a  matter  of  title 
as  any  other  matter ;  and,  therefore,  that,  according  to  the 
contract,  the  vendor  must  pay  the  costs  of  the  suit. 

Mr.  Oirdk9tone  and  Mr.  Law,  c(mtrd,  questioned  whe- 
ther the  suit  was  necessary,  the  contract  being  a  revocation 
of  the  will  in  equity,  and  the  legal  estate  being  in  the 
trustees,  under  the  conveyance  of  July,  1840.  But,  that 
supposing  it  was  so,  the  delay  was  occasioned  by  the  pur- 
chasers not  being  in  a  situation  to  take  an  immediate  con- 
veyance, and  therefore  they  should  pay  the  costs. 

Aldebson,  B. — ^The  decree  must  be  as  prayed  by  the 
plaintiffs.  This  is  a  matter  of  title,  and  not  of  conveyance. 
By  the  terms  of  the  agreement  the  expenses  of  making  out 
the  title  fall  on  the  party  who  sells,  and  those  of  the  con- 
veyance on  the  party  who  buys.  The  party  who  originally 
made  the  contract  died,  and  there  is  nothing  to  satisfy  me 
that  there  has  been  laches  on  one  side  or  the  other.  The 
delay  arose  firom  an  accident,  for  which  neither  party  is 
responsible.  Then  the  question  is,  what  is  now  neoessaiy  to 
give  a  good  title?  The  act  of  Parliament  comes  in,  and 
enables  persons  to  convey,  in  these  particular  drcnm- 
stances,  but  independently  of  the  act  these  persons  have 
no  right  to  pass  an  estate  in  fee.  Provision  is  necessary  to 
clothe  them  with  the  right  to  make  a  conveyance  which  ii 
to  be  operative  on  all  parties  as  a  convqranoe  in  fee. 
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Therefore^  without  the  act  of  Parliament,  their  title  is         1841. 
incomplete.    Then  the  expenses  are  to  follow  the  contract;      ^TrraiT 
and  the  parties  who  are  to  make  out  the  title  are  liable  to  ^' 

,-  -    _        ^  ,  «   ,  .         .  The  Earl  op 

tne  expenses,  and  therefore  the  expenses  of  this  smt  must    Winterton. 
fall  on  the  vendors. 

Decree  accordingly. 


NoKRis  V,  Day. 

xN  1835,  the  plaintiff,  Richard  Norris,  who  held  the  office  Bin  to  restrain 
of  Provincial  of  the  Society  of  Jesuits  in  England,  and  brought  by  an 
who  was  succeeded  in  that  office  by  the  other  plaintiff,  fwhitectagainst 

*  ^  *  'his  employers 

Bird,  instructed  the  defendant,  on  their  behalf,  to  prepare  for  hia  commis- 

plans  and  specifications  for,  and  to  superintend,  as  their  suggesting 

architect,  the  erection  of  a  chapel  at  Bury  St.  Edmunds,  p^fof  thi'ar- 

and  also  a  chapel  and  dwelling-house  in  Broad  Street,  chitect  in  taking 

gratuities  from 

Hereford ;  and,  in  pursuance  of  such  directions  the  de-  the  tradesmen, 
fendant  prepared  the  necessary  plans  and  specifications.  ing  a*is«neraf  * 
A  tender  was  afterwards  made  by  Heather  and  Pritchard,  fu^^"^  dis-" 
of  Hereford,  builders,  to  erect  the  chapel  at  Hereford  for  wived,  the  mat- 
5684/.  15^.  4sd;  which  tender  was  accepted  by  the  Bev.  for  the  decision 
Joseph  Postlewhite,  of  Hereford,  a  member,  and  one  of  the  uiat  o/a  Court 
superiors  of  the  Society,  and  acting  in  that  behalf  for  the  ^^^J'^^;  ,^ 

Society.  bly,  most  fit  to 

By  an  agreement  in  writing,  dated  the  1st  of  July  1837,  of  arbitration. 
and  made  between  Postlewhite  of  the  one  part,  and  Heather  ijtInce'orcroM 
and  Pritchard  of  the  other  part,  reciting  that  Heather  and  demands  is  not 

*^  °  a  sufficient 

Pritchard  had  contracted  to  build  the  chapel  at  Hereford,  ground  for  an 
subject  to  such  conditions  and  superintendence  as  therein-  rei'trfOn^an  L- 
after  mentioned,  and  that  the  defendant  Day  had  prepared  ^°^nt  "t*"^^*^* 
a  certain  specification  for  the  chapel  contained  in  the 
schedule,  and  certain  drawings,  forty-six  in  number,  which 
had  been  signed  by  Pritchard  and  Heather  and  the  de- 
fendant, and  were  intended  to  be  deposited  with  the 

VOL.  IT.  K  K  EQ.  EX. 
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1841.         defendant;   it  was  witnessed^  that  in  consideration  of 
the  said  snm  of  5684/.  158.  4d.,  Heather  and  Pritchard 
thereby  covenanted  &c.j  that  thej  wonld  bnild  and  com- 
pletely finish  the  chapel  &;c.  by  the  1st  November  1838^ 
with  materials  of  the  best  quality^  according  to  the  specifi- 
cation and  drawings^  and  to  the  satisfaction  of  the  de- 
fendant; and  that  they  wotild  in  all  things  follow  the 
instructions  and  directions  of  the  clerk  of  the  works  for 
the  time  being  of  the  said  defendant^  &c.    And  it  was 
agreed  that  the  contract  should  include  all  that  was  re- 
quisite for  completing  the  buildings^  so  that  no  extra 
charge  whatever   should   be  made  beyond  the  amount 
thereby  contracted   for.     Then  followed  several  special 
clauses;  amongst  others^  clauses  giving  power  to  the  de- 
fendant to  dismiss  workmen^  and  also^  in  default  of  a  suf- 
ficient number  of  workmen  being  employed,  to  employ 
an  additional  number,  and  to  certify  the  amount  of  their 
wages,  such   certificate  to  be  binding  on  Heather  and 
Pritchard,  and  the  amount  to  be  the  subject  of  deduction 
from  any  monies  coming  to  them  from  Postlewhite.     Then 
followed  a  covenant,  that  in  case  Heather  and  Pritchard 
should  at  any  time  not  execute  the  works  according  to  the 
terms  of  the  agreement.  Or  should  not  proceed  therein,  or 
execute  the  same  to  the  satisfaction  of  the  defendant,  or 
in  case  there  should  be  any  unnecessary  delay  on  their 
part  in  the  execution  or  completion  of  the  works,  it  should 
be  lawful  for  the  defendant  to  give  such  notice  to  them 
as  therein  mentioned  to  continue  the  works;    and  in 
case  they  should  disregard  such  notice,  then  it  should  be 
lawful  for  the  defendant  to  employ  any  other  workman  or 
workmen,  either  by  contract  or  measure,  and  value  or 
otherwise,  to  proceed  with  the  works,  and  to  complete  the 
same  in  the  same  manner  as  Heather  and  Pritchard  were 
thereby  required  or  ought  to  have  executed  the  same,  and 
to  pay  or  cause  to  be  paid  the  amount  of  the  charge  for 
the  said  works  and  for  all  necessary  materials,  which 
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amounts  should,  at  tlie  option  of  Postlewhite,  be  paid  to  1841. 
him  by  Heather  and  Pritchard,  or  deducted  out  of  any 
jnonies  or  balance  which  should  be  payable  to  them  by 
virtue  of  the  agreement ;  such  amount  to  be  ascertained 
and  fixed  by  the  certificate  in  writing  of  the  defendant, 
and  to  be  finally  binding  and  conclusive.  And  it  was  far- 
ther agreed,  that  the  defendant  should  have  fuU  and  abso- 
lute authority,  at  any  time  during  the  progress  of  the 
works,  to  make  any  variations,  alterations,  additions,  or 
omissions  to  or  in  the  same,  as  he  should  from  time  to 
time  think  proper,  and  give  written  instructions  to  Hea- 
ther and  Pritchard  for  that  purpose,  who  should  obey  the 
same ;  and  that  any  such  variations,  alterations,  additions, 
or  omissions  should  not  vacate  the  contract,  but  the 
amount  and  extent  thereof  should  be  valued  by  the  de- 
fendant, and  shoald  be  added  to  or  deducted  from  the 
amount  of  the  contract,  and  payment  should  be  made  ac- 
cordingly. The  agreement  then,  after  several  other  spe- 
cial clauses,  contained  a  covenant  by  Postlewhite,  upon 
receiving  from  the  defendant  certificates  of  work  done  to 
his  satisfaction,  to  make  to  Heather  and  Pritchard  such 
payments  as  therein  mentioned;  and  upon  receiving  from 
him  a  certificate  of  the  whole  of  the  works  having  been 
finished  to  his  satisfaction,  to  pay  the  residue  of  the 
5684/.  15^.  4£/.,  or  such  greater  or  less  sum,  payable  as 
aforesaid.  And  it  was  lastly  agreed  that  the  decision  in 
writing  of  the  defendant,  with  respect  to  the  amount,  state, 
and  condition  of  the  work  actually  executed,  and  also  in 
respect  to  any  and  every  question  that  might  arise  touching 
the  contract  or  the  specifications  or  drawings,  or  the  execu- 
tion of  the  works,  or  the  payment  for  the  same,  should  be 
final  and  conclusive  on  both  of  the  parties  to  the  said 
agreement,  and  might  be  made  a  rule  of  Court  at  the 
instance  of  either  of  them. 

Heather  and  Pritchard,  in  pursuance  of  this  agreement, 
commenced  the  works,  but  failed  to  do  them  to  the  satis- 

kk2 


478  BQUITT  CASES  IN  THS 

1841.  faction  of  the  defendant;  and  he  refinsed  to  certify  that 
any  work  had  been  done  bj  them  to  his  satisfaction, 
wherenpon  their  operations  were  suspended ;  and  in  No- 
remberi  1837^  the  defendant^  under  the  powers  given  to 
him  by  the  contract,  took  the  management  of  the  wcMks 
into  his  o¥m  hands. 

In  October,  1838,  application  was  made  to  the  defend- 
ant bj  the  plaintiffs,  through  the  medium  of  their  solicitor, 
for  a  certificate  of  the  execution  of  the  works,  pursuant  to 
the  terms  of  the  contract.  In  December  following  the 
defendant  sent  a  certificate  signed  by  him,  which,  after 
referring  to  the  agreement  of  the  1st  of  July,  1837,  was  in 
these  terms : — ''  I  do  hereby  certify  that  I  hare,  in  conse- 
quence of  the  said  Messrs.  Heather  and  Pritchard  haTing 
made  default  in  regularly  and  duly  proceeding  with  the 
works  thereby  contracted  to  be  done,  employed  workmen 
to  proceed  with  the  said  works,  in  the  same  manner  as  the 
said  Messrs.  Heather  and  Pritchard  ought  to  hare  done; 
and  that  I  have  paid  or  caused  to  be  paid  the  amount  of 
the  charges  for  the  said  works  and  necessary  materials, 
and  that  such  amount  is  the  sum  of  iE6000  and  upwards. 
And  I  do  likewise  hereby  certify,  that  the  said  Joseph 
Postlewhite  is  entitled  to  be  paid  by  Heather  and  Pritchard 
the  above-named  amount  of  £6000  and  upwards,  or  other- 
wise to  deduct  the  same  out  of  any  monies  or  balance 
which  shall  or  may  be  payable  to  them  by  virtue  of  the 
agreement.'' 

The  plaintiffs  being  greatly  dissatisfied  with  this  certifi- 
cate, by  reason  of  the  amount  of  the  sum  certified,  gave 
notice  in  June,  1839,  to  the  defendant  that  they  should 
discontinue  his  services;  and  to  the  clerk  of  the  works  that 
the  works  should  be  suspended.  On  the  10th  ci  July, 
1839,  the  defendant  wrote  a  letter  to  Mr.  Postlewhite,  in 
which,  after  stating  that  he  had  no  wish  to  be  concerned  in 
the  buildings  at  Hereford  in  any  manner  inconsistent  with 
the  powers  given  to  him  by  the  agreement,  he  used  these 
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expresBions :  "  Tou  must  be  aware  that  there  are  now  some 
outstanding  accounts^  to  a  cousid^r^le  extent,  still  remain- 
ing unpaid,  due  to  parties  employed  by  me  by  virtue  of  sucb 
authority,  the  amounts  of  which  are  to  be  ascertained  by 
me  as  soon  as  they  are  settled  and  adjusted,  as  well  as  my 
own  account  for  the  superintendence  of  the  works,''  &c. 

In  consequence  of  the  alleged  exorbitant  charges  of  the 
tradesmen,  whose  bills  formed  the  aggregate  amount  of  the 
JE6000  certified  by  the  defendant,  and  also  in  consequence 
of  the  alleged  collusion  between  them  and  the  defendant, 
the  plaintiffs  refused  to  pay  the  defendant  the  amount  of  his 
account  for  commission  and  personal  charges,  which  was 
delivered  to  them  in  Februaiy  1840,  and  amounted  to 
1628/.  1^.  4ti. ;  and,  accordingly,  the  defendant,  in  March 
1840,  commenced  an  action  against  the  plaintiffs  to  re- 
cover that  amount.  In  the  following  month  he  delivered 
his  particulars  of  demand,  whereupon  the  plaintiffs,  de- 
fendants at  law,  obtained  an  order  for  better  particulars 
of  demand  which  were  delivered  accordingly. 

In  June  1840,  the  plaintiffs  filed  the  present  bill,  which, 
after  charging  the  defendant  to  be  their  agent,  (more  es- 
pedally  from  his  admissions  contained  in  his  certificate  and 
his  letter  of  the  10th  of  July  1889),  and  alleging  that  he  had 
from  time  to  time  received  large  sums  of  money  from  the 
plaintiff,  B.  Norris,  on  account  of  the  works,  prayed,  that, 
by  reason  of  the  fraudulent  negligence  and  unskilful  con- 
duct  of  the  defendant,  he  might  be  declared  to  have  for- 
feited all  right  to  commission,  or  any  other  claim  against 
the  plaintiffi  in  respect  of  the  works  at  Hereford,  or  that 
he  might  be  declared  entitled  to  commission  only  on  the 
real  value  of  the  works  done;  and  that  an  account  might 
be  taken  of  all  the  dealings  and  transactions  of  the  de- 
fendant with  respect  to  the  works  at  Hereford,  and  of  all 
sums  which  he  was  entitled  to  charge  for  commission,  and 
for  an  injunction  to  restrain  the  action. 

The  principal  charges  of  the  biU,  which  was  very  long. 
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184  L  were  to  the  eflPect^  that  it  was  always  agreed  and  under* 
stood^  and  had  frequently  been  admitted  by  the  defendant, 
that  the  expense  of  erecting  the  chapel  was  to  be  limited 
to  the  sum  of  5684/.  15^.  4c/.  That,  notwithstanding  this 
agreement,  and  notwithstanding  express  notice,  he  had, 
wilfully  and  fraudulently,  for  the  purpose  of  getting  a 
higher  amount  of  commission,  employed  London  trades- 
men at  exorbitant  prices;  that  he  had  also,  in  some  cases, 
taken  the  difference  between  the  sum  which  the  tradesmen 
ought  to  have  charged  and  the  sum  which  he  certified  to 
be  due  to  them ;  and,  in  other  instances,  particularly  in  a 
matter  with  Messrs.  Wyatt,  Parker  &  Co.,  he  had  received 
presents  for  allowing  the  tradesmen  to  make  high  chaiges; 
that  he  had  also,  in  many  cases,  allowed  certificates,  with- 
out inquiring  into  the  truth  of  the  charges  or  properly 
examining  and  measuring  the  work ;  and,  moreover,  tiiat 
in  furnishing  the  second  particulars  of  sale,  he  had  inserted 
Mse  items,  for  the  purpose  of  making  the  amount  of  the 
second  particulars  agree  with  that  of  the  first.  There  were 
also  complaints  of  overcharges,  &c. 

The  defendant  by  his  answer  denied  that  he  had  ever 
received  any  money  firomthe  plaintiffs,  or  that  he  had  ever 
employed  any  workmen,  or  paid  their  wages ;  ailing  that 
all  the  workmen  were  employed  and  paid  by  Postlewhite. 
He  stated,  that  though  he  had  engaged  some  workmen  firom 
London,  it  was  only  with  the  previous  sanction  of  Postle- 
white, and  that  he  had  never  contracted  with  the  trades- 
men, but  simply  engaged  them  for  Postlewhite.  That  he 
never  had  any  interest  in  the  works  as  a  builder,  but  had 
on  the  contrary  frequently  insisted  on  being  kept  free 
from  any  such  engagements.  He  denied  the  allegations 
of  the  bill,  as  to  the  works  being  contracted  for  at  a 
limited  sum,  and  he  positively  denied  all  the  allegations  of 
fraud.  He  admitted,  however,  that  he  had,  by  his  second 
particulars,  added  a  sum  of  £50  for  drawings  to  an  item 
which,  in  the  first  particulars,  was  £900,  but  which  had,  on 
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subsequent  calculation,  been  reduced;  but  he  insisted  1841/ 
on  the  jE50  being  a  usual  charge.  He  also  admitted 
that  he  had  received  a  £50  cheque  from  Messrs.  Wyatt  & 
Co.  as  a  present,  but  that  that  was  some  time  after  they 
had  supplied  materials  for  the  works,  and  solely  in  conse- 
quence, as  the  defendant  believed,  of  his  having  recom- 
mended them  to  business  on  several  occasions. 

The  common  injunction  having  been  obtained  to  stay 
proceedings  at  law, 

Mr.  Girdlestone  and  Mr.  Teed  now  shewed  cause  against 
dissolving  it. — ^The  bill  and  injunction  are  sustainable 
against  the  defendant  as  the  agent  of  the  plaintiffs.  He 
certainly  attempts  to  shew  that  he  was  passive  as  regards 
the  contracts,  that  he  employed  no  workmen,  and  that  his 
duty  was  merely  to  superintend  and  to  certify  the  amounts 
of  the  tradesmen's  bills.  But  his  representation  in  this  re- 
spect is  totally  at  variance  with  the  certificate  which  he  gave 
the  plaintiffs,  and  with  his  letter  of  the  10th  of  July,  1839, 
in  both  of  which  he  speaks  as  having  himself  employed  the 
workmen.  It  appears,  therefore,  by  Ids  own  admission, 
that  he  was  the  plaintiffs'  agent,  and  that  he  certified  an 
expenditure  greater  than  he  was  authorized  to  do.  On 
general  principles,  the  relation  in  which  he  stands  to  his 
employers  is  sufficient  to  justify  them  in  bringing  him  into 
equity ;  and  if  so,  the  intricate  nature  of  the  accoimts,  and 
the  strong  suspicion  of  collusion  for  the  purpose  of  making 
high  commission  and  overcharges,  and  the  improper  man- 
ner in  which  the  defendant  confessedly  received  gratuities 
from  tradesmen,  demand  an  inquiry  here,  and  a  sus- 
pension of  the  action.  [The  Lord  Chief  Baron. — The 
question  is  whether,  if  a  man  brings  an  action  on  an  ac- 
count stated,  you  have  a  right  then  to  come  into  equity 
for  an  account  and  an  injunction  to  stop  the  action.  If 
you  came  here  first  it  might  be  different.  He  could  not 
then,  perhaps,  draw  the  case  out  of  equitable  jurisdiction.] 
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1841.  Ii^  ^^  ^^f  India  Coaqntny  y.  Henchman  (a),  the  bill 
was  filed  against  Henchman  for  an  account  of  all  sami 
received  and  disbursed  by  the  defendant  on  account  of 
certain  contracts  in  which  the  plaintifls  were  oonc^ned. 
The  bill  charged  collusion  by  means  of  the  agent  receiving 
^*atnities.  The  demurrer  was  allowed,  not  on  the  ground 
of  want  of  jurisdiction,  but  because  there  was  no  sufficient 
connexion  between  the  contracts  and  the  alleged  fraud. 
Massey  v.  Dames  {b)  was  also  the  case  of  a  biU  against 
an  agent.  The  agreement  there  was,  that  the  agent  was 
to  hare  no  profit  beyond  his  salary,  yet  he  took  advantage 
of  a  secret  partnership  in  which  he  was  engaged,  to  sell 
goods  to  his  employer  at  a  profit  price,  and  it  was  held 
that  he  must  account  in  a  court  of  equity  for  the  profit 
The  present  case  must  be  dedded  on  the  same  principle. 
It  would  be  monstrous  to  say,  that,  in  a  complicated  case  of 
this  nature,  you  are  confined  simply  to  a  Inll  of  discovery, 
where  you  must  pay  the  costs.  That  this  Court  has  juris- 
diction to  interfere,  is  dear :  Cerporatum  rf  CarUele  v. 
fVUson  (c),  Mackenzie  v.  Joknaion  {d),  Banger  v.  (Srtai 
Western  Bmlway  Cori^pany  {e). 

Mr,  Simphinson  and  Mr.  BamiUjf,  coniri,  were  stopped 
by  the  Court. 

The  Lord  Chief  Baron.— I  agree  that  if  thu  bill  had 
been  filed  in  the  first  instance,  and  the  Court  had  obtained 
jurisdiction  over  the  fund  and  the  account,  I  should  hare 
prevented  the  defendant  from  bringing  his  action  after- 
wards. But  it  happens  in  this  case,  that  a  court  of  equity 
and  a  court  of  law  having  concurrent  jurisdiction  (for  that 
is  admitted),  the  court  of  law  is  set  in  motion  in  the  first 
instance ;  ought,  then,  this  Court  to  interfere  to  stop  the 

(a)  1  Vea.  jun.  287.  (d)  4  Madd.  p.  373. 

(6)  2  Ves.  jun.  317.  (0  Nichol,  Hare,  &  Carrow,  R. 

(c)  13  Ves.  276.  W.Ca.!. 
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proceedings  at  law?  I  think  not.  I  do  not  dispute  the  1841 
anthority  of  the  cases  cited  in  argument^  but  there  are 
particular  drcumstances  in  this  case  which  appear  to  me 
to  make  it  more  fit  for  the  consideration  of  a  court  of  law 
than  a  court  of  equity.  I  do  not  say  tiiat  it  may  not  be 
investigated  in  equity ;  but  if  no  action  had  been  brought 
and  I  had  to  inrestigate  this  case  here^  I  should  feel 
myself  obliged^  in  the  course  of  the  investigation^  to  direct 
an  action — and  I  will  tell  you  upon  what  point.  As  long  as 
the  contract  between  the  contractors  and  the  plaintiffs  was 
depending,  and  the  work  was  done  imder  that  contract, 
the  certificates  of  Day  would  be  binding  on  the  oontract- 
ors,  and  could  not  be  avoided  except  by  shewing  collusion 
between  the  other  party  and  Day.  But  when  the  contract 
was  abandoned,  Day  assumed  a  new  character.  His  certi- 
ficates were  no  longer  binding  on  any  body.  They  only 
authorized  the  plaintiffs  to  pay  the  tradesmen ;  they  would 
not  bind  anything,  nor  would  the  tradesmen  be  bound  by 
them.  Still  less  would  Day,  because  he  was  entitled 
to  receive  £5  per  cent,  under  the  contract,  be  entitled  to 
£&  per  cent,  on  his  subsequent  expenditure.  I  do  not 
say  he  would  not  be  entitled  to  something  for  work  and 
labour  done,  but  that  would  be  a  fit  question  for  a  jury. 
I  think,  therefore,  that  if  his  claims  depend,  as  they 
do  here,  partly  on  a  contract  for  a  commission  certain, 
and  partly  on  a  question  of  mere  quantum  meruit,  it  is  a 
fit  question  for  a  jury.  As  it  is  probable,  therefore,  that 
if  I  heard  this  case,  matters  would  arise  which  would 
be  improper  for  me  to  decide,  why  should  I  allow  an 
injunction  to  restrain  this  action.^ 

But  then  there  is  a  question  of  account,  and  a  question 
of  firaud.  As  to  the  question  of  fraud,  suppose  Day 
made  use  improperly  of  his  situation  as  agent  to  obtain  a 
benefit  from  the  tradesmen  which  he  ought  to  give  to  the 
plaintiffs,  a  court  of  equity  would  treat  him  as  a  trustee 
for  his  employers ;  and  in  certain  cases  a  court  of  law 
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1841.  would  do  so  too.  A  court  of  law  would  treat  bim  as 
haying  and  receiving  money  to  the  use  of  his  employer. 
Lord  Mansfield  said  that  an  action  for  money  had  and 
received  was  equivalent  to  a  suit  in  equity;  and  certainly 
this  observation  is  true  as  applied  to  some  cases,  as  that  of 
set-off  at  law,  where  there  are  cross  claims,  and  one  party 
alleges  that  the  other  has  received  the  difference,  which  he 
has  no  right  to.  There  are  many  cases  where  a  firaud 
of  this  sort  gives  ground  for  an  action  for  money  had  and 
received.  There  are  many  cases  also  where  a  court  of  law 
would  not  assume  jurisdiction  and  a  court  of  eqnity  would. 
But  these  are  still  reasons  why  I  should  not  now  stop  the 
action.  It  was  thrown  out  by  Mr.  Girdlestone  that  there 
was  much  inconvenience  in  trying  a  long  account  before 
a  jury.  I  should  say,  sitting  in  this  place,  that  it  would 
be  better  to  refer  it  to  arbitrators.  But  if  the  matter  is 
to  be  tried  at  all,  and  not  by  arbitrators  but  by  a  court  of 
equity  or  a  court  of  law,  it  would  be  a  better  case  for 
a  jury  than  for  the  Master,  who  hears  a  long  stoiy  on 
affidavits,  which  perplexes  him  first  and  the  Court  after- 
wards. 

For  these  reasons  I  think  it  better  that  the  case  should 
be  tried  by  a  jury  than  the  Master ;  and  if  an  arbitration 
be  necessary,  a  court  of  law  can  direct  it  as  well  as  I  can 
sitting  here.  If  the  case  is  improperly  tried,  the  plaintiiSs 
can  still  have  the  benefit  of  their  bilL 

Injunction  dissolved. 


See  the  observations  of  Lord  Col-  White  v.  O'Brien,  1  S.  &  S.  551 ; 
tenham,  C,  in  Rawson  v.  Samuel,  Tomkins  v.  WUighear,  4  Taunt 
1  Craig  &  Phillips,  178.    See  also      431. 
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Chaffell  v.  Purdat.  "29th.  ' 

-m  fl-  June  lOM. 

jyiOTION  that  an  injunction  which  had  been  obtained  by  in  isso.  A.,  a 

the  plaintiff  against  the  defendant^  to  restrain  him  from  pub-  denUn^Parf"" 

lishing^  selling,  and  disposing  of  the  Overtttre  and  Airs  of  the  ^f  *„*  gn^*f 

Opera  oiFra  Diavoh,  arranged  for  the  piano-forte,  with  ac-  his  copyright  in 

1      /«  .1.  1     •   !•        It  •    i  i  1        *"  Opera  to  L., 

companiments  for  the  flute,  viohn,  and  violinceUo,  might  be  resident  in  Eng- 
dissolved.  The  injunction  had  been  obtained  on  certificate  Ihc^same^^ear" 
of  bill  filed  and  affidavit,  ex  parte,  and  without  notice.  sold  his  interest 

'        ^         '  -  ^o  C.  without 

It  appeared  that  in  1829,  and  before  any  publication  of  executing  any 

the  book,  Troupenas  of  Paris  contracted  with  Auber,  the  randum.  c. 

author  of  the  Opera,  who  also  resided  at  Paris,  for  the  aid^i^"i836  c  's 

purchase  of  the  copyright  of  it  so  far  as  concerned  the  sale  executrix  ob- 

in  France,  Italy,  and  Germany.     On  the  12th  of  January,  assignment* in 

1830,  Auber  and  Troupenas,  in  consideration  of  £50  paid  copi^of  tSr* 

to  them  by  Latour  of  Bond-street,  assigned  to  Latour  the  ^»*"  "^ore  had 

"  '  o  jj^gjj  imported 

copyright,  so  far  as  related  to  the  sale  of  it  in  Great  Bri-  into  England, 
tain  and  Ireland.     This  last-mentioned  assignment  was  by  don  by  several' 
means  of  a  memorandum,  by  which,  in  consideration  of  £50,  i"4f*  "^^'u^? 
Auber  and  Troupenas,  for  themselves,  their  executors,  and  i»hed  and  sold 

,..  .,  ,  ,^  "i.i-r  the  overture  of 

admimstrators,  promised  and  agreed  to  and  with  Latour,  the  opera  in 

his  executors,  &c.,  at  their  and  his  costs,  to  execute  a  proper  i/^w,°thatc.'s 

assignment  to  Latour,  his  executors,  &c.,  or  as  they  should  ^"^^^j^^j^^jn^^ 

direct.    Auber  and  Troupenas  also,  at  the  same  time,  injunction  a- 

signed  a  receipt  for  the  money,  which  was  expressed  to  be  piracy. 

for  the  absolute  sale  of  all  the  copyright,  &c.,  in  the  Opera,  the^raftcrlufbl 

Latour  afterwards,  in  1880,  in  consideration  of  JE50  paid  "'?""^". 

'  ,      ^  *  pubhshed  his 

to  him  by  Chappell,  the  testator  of  the  plaintiff,  sold  to  work  in  a  fo- 
Chappell  his  interest  in  the  work.    There  was  no  assign-  he  Mn*^at  con^. 
ment  or  memorandum  in  writing  between  Chappell  and  jJla^op^ri^htT 
Latour.    Chappell  afterwards  published  several  parts  of '>ra>'edtoGrcat 
the  work.    On  the  15th  of  December,  1834,  ChappeU  died^  British 'subject, 

so  as  to  give  the 
assignee  the  be- 
nefit of  the  statutes  relating  to  copyright  ? 
A  court  of  equity,  where  justice  requires  it,  will  grant  an  injunction  to  restrain  a  piracy  oq 
the  application  of  a  person  having  only  an  equitable  title. 
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Chappell 

V. 
PURDAY. 


1841.  having  appointed  his  wife^  the  plaintiff^  his  executrix^  who 
on  the  2nd  of  June^  1836^  obtained  a  proper  assignment 
from  Auber^  Troupenas^  and  Latonr^  and  she  afterwards 
continued  to  publish  the  work.  The  publications  by 
Chappell  and  his  wife  were  stated  on  the  title-page  to  be 
"  Copyright/' 

In  December^  1834,  the  defendant  published  certain 
parts  of  the  Opera,  under  the  circumstances  mentioned  in 
his  affidavit ;  and  in  January,  1841,  he  published  the  Over- 
ture, expressly  stating  it  to  be  Auber's  Overture  arranged 
for  the  piano-forte,  with  accompaniments,  Sec. 

The  principal  facts  in  dispute  were,  whether  the  pub- 
lication of  the  work  in  France  preceded  the  publica- 
tion in  England,  and  if  not,  whether  ChappeU,  had  not, 
by  his  conduct,  waived  his  right.  It  was  sworn  posi- 
tively by  the  plaintifiF,  that  the  work  was  published  by 
Chappell  in  England  on  the  9th  of  February,  1830,  and 
after  the  sale  by  Latour.  On  the  other  hand,  the  de- 
fendant by  his  answer  stated,  that  he  believed  the  sale 
by  Latour  to  Chappell  was  not  till  after  February,  1830. 
He  also  stated,  that  he  had  been  informed  and  believed 
that  the  Opera  of  Fra  Diavolo  was  composed  and  writ- 
ten in  France  by  a  native  of  France;  and  that  on  the 
29th  of  January,  1830,  if  not  before,  it  was  publicly  acted 
at  Paris,  as  being  composed  by  a  composer  of  the  name  of 
Auber;  and  further,  that  the  following  entiy,  shewing  the 
time  of  publication,  appeared  in  the  books  of  the  Minister 
of  the  Interior: — "Fra  Diavolo,  Opera  en  trots  actes,  par 
Auber :  11  Fev.  1830 :  Trois  Spreuves."  He  further  stated, 
that  he  did  not  believe  that  the  Opera  was  published  by 
Chappell  in  England  on  the  9th  of  February,  1830;  for 
that  the  entry  of  that  date  at  Stationers'  Hall  was,  ''Then 
entered  for  their  copy,  published  by  GouUing  if  Co.,  Fra 
Diavolo ;"  and  that  there  was  a  subsequent  entry  of  March 
15th,  "  Then  entered  for  their  copy,  published  by  Latour, 
Fra  Diavolo*'   And  he  further  stated  his  belief  that  Chap- 
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pelPs  publications  were  not  sold  till  long  afterwards^  his  1841. 
music  not  being  engrayed  till  April.  And  he  fiurther 
stated  his  belief^  that  Chappell's  Overture  was  copied  from 
that  published  at  Paris  by  Troupenas,  as  it  was  precisely 
the  same^  page  for  page  and  note  for  note^  and  there  was 
the  same  omission  in  both  of  one  whole  bar. 

In  reference  to  the  aUeged  waiver  by  Chappell  of  his 
copyright^  if  he  ever  had  any^  and  also  to  shew  that  he 
had  some  doubt  as  to  Ids  real  title^  the  defendant  stated 
that  in  March^  1880^  a  rondo  from  the  opera  of  F)ra 
Diavolo  appeared  in  a  periodical  publication  called  the 
Hamumieon,  and  also  that  the  trade  had  fireely  imported 
fiom  Paris  copies  of  the  full  score  of  the  opera»  and  had 
sold  them  without  any  objection  on  the  part  of  Chappell. 
And  further,  that^  in  1834^  the  defendant  having  employed 
Beinbauld  to  arrange  and  adapt  several  parts  of  the  opera 
fiom  the  original  score,  for  the  purpose  of  publication, 
informed  Chappell  of  it,  when  Chappell  objected  to  it ;  but 
said  that  if  the  defendant  would  abstain  from  publishing, 
he,  Chappell,  would  have  the  same  arranged  for  the  de- 
fendant, and  would  supply  him  with  copies  at  £85  per  cent, 
under  the  trade  price.  That  in  consequence  of  this  offer 
the  defendant  abstained  from  publishing  in  Chappell's  life- 
time, but  that  he  had  never  in  his  communications  with 
Chappell  admitted  Chappell's  copyright,  but  on  the  contrary 
denied  it.  He  had  been  supplied  with  several  copies  in 
pursuance  of  this  arrangement,  but  that  the  plaintiff  had 
refused  to  continue  the  supply,  and  the  defendant  had 
therefore  published  his  own  arrangement. 

Mr.  Simpkinaan  and  Mr.  O.  Anderdon  for  the  motion. — 
First,  there  was  no  valid  assignment  to  Latour  in  1812, 
and  no  assignment  in  writing  by  Latour  to  Chappell,  and 
on  that  ground  alone  the  injunction  must  fail ;  for,  unless 
the  legal  title  is  dear,  the  Court  will  leave  the  party  to 
his  legal  remedy.    But  supposing  these  assignments  valid 
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1841.  in  point  of  form^  there  was  no  copyright  which  cotild 
legally  be  the  subject  of  assignment.  The  answer  in  effect 
states  that  the  publication  took  place  in  Paris  before  the 
publication  here.  We  do  not  say  that  a  foreigner  can  in 
no  case  have  a  copyright  here ;  but  no  decision  goes  to  the 
extent  that  a  foreigner  residing  abroad  and  publishing 
abroad  is  entitled  to  a  copyright  here.  The  decirion  in 
lyAlmaine  v.  Boosey  (a)  does  not  go  so  far.  In  all  these 
cases  the  acts  of  Parliament  have  been  treated  as  if  for  the 
protection  of  British  subjects.  If  Chappell  had  obtained 
from  Paris  an  assignment  of  the  copyright,  and  had  pub- 
lished the  work  here  before  anything  had  been  done  at 
Paris,  he  would,  upon  the  authority  of  lyAlmaine  t.  Boosejf, 
been  entitled  to  maintain  an  injunction;  but  this  case  goes 
farther.  [The  Lord  Chief  Baron. — If  a  party  publishes  here 
for  the  first  time  a  book  published  abroad,  has  he  not  a 
copyright?]  We  submit  that,  except  under  the  recent  sta- 
tute (i),  he  has  not.  The  earlier  statutes  have  reference 
only  to  the  protection  of  British  subjects,  and  perhaps  to 
foreigners  publishing  for  the  first  time  in  England.  Here  is 
a  publication  in  France  by  a  deposit  of  copies  with  the 
Minister  of  the  Interior,  and  an  actual  sale  of  the  work  at 
Paris,  before  any  assignment  to  Chappell.  The  case,  there- 
fore, is  within  the  principles  of  dementi  v.  Walker  {c)^  and 
GuicJutrdY.Mori{d).  Independently,  however,  of  these 
principles  of  law,  it  is  clear  that  the  plaintiff's  testator,  by 
allowing  the  publication  in  the  Harmonicon^  and  the  im- 
portation from  abroad,  waived  his  right  to  an  injunction. 

Mr.  Girdlestone  and  Mr.  Chandless,  contra. — ^The  answer 
does  not,  in  fact,  represent  that  the  publication  in  Paris 
took  place  first;  for,  even  supposing  that  the  deposit  of 


(a)  Jnte,  Vol.  1,  p.  288.  Geo. 3,  c.l56 ;  and  1  & 2  Vict  c. 59. 

(b)  The   statutes   cited   were  8  (c)  2  Barn.  &  Cr.  861. 
Anne,  c.  19 ;  12  Geo.  2,  c.  36 ;  54          (d)  9  Law  Joum.  227. 
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the  ''  trots  Spreuves^'  amounted  to  a  publication^  which  1841. 
is  doubtful^  the  whole  statement  as  to  this  part  of  the 
case  rests  only  on  the  defendant's  information  and 
belief.  But  supposing  that^  in  fact^  there  was  that  pub- 
lication in  France^  there  is  nothing  in  law  to  displace 
the  injunction.  It  has  been  argued^  on  the  other  side^ 
that  the  Court  will  not  entertain  the  bill  unless  the  right 
is  tried  at  law^  though  it  may  retain  the  bill  till  the  right 
is  tried^  and  direct  an  account  to  be  kept  in  the  mean 
time.  But  the  Court  will  not  do  this  unless  it  sees  it  can 
do  justice  to  the  plaintiff  in  the  account^  which  it  cannot 
do  here^  because  the  defendant  is  underselling  the  plaintiff. 
We^  howeyer^  deny  the  proposition^  that^  in  order  to  main- 
tain an  injunction^  the  legal  title  must  be  clear.  The 
Court  will  interfere  where  the  title  rests  in  possession,  and 
merely  on  a  parol  contract;  much  more^  therefore^  will  it 
do  so  where  the  contract  is  in  writing.  In  the  Unioersi' 
ties  of  Oxford  and  Cambridge  v.  Richardson  (a).  Lord  Eldon, 
referring  to  a  dictum  of  Lord  Mansfield,  said^  he  could  not 
go  the  length  of  sayings  with  his  Lordship^  that  ''the  uni- 
versal rule  is^  that^  if  the  title  is  not  clear  at  law^  the  Court 
will  not  grant  or  sustain  an  injunction  until  it  is  made 
clear  at  law;"  for  there  were  many  instances  in  which  the 
Court  had  granted  or  continued  an  injunction  under  such 
circumstances.  From  Tonson  y.  Walker  {b),  it  appears  that 
it  was  the  custom^  so  long  ago  as  1752^  to  grant  and  con- 
tinue an  injunction  in  copyright  on  a  doubtful  title.  Maw- 
man  y.  Tegg  {c),  Colbum  y.  Buncombe  {d).  In  the  latter 
case,  the  Vice-chancellor  allowed  the  demurrer,  but  gaye 
leaye  to  amend,  without  prejudice  to  the  injunction. 

These  authorities  shew  the  jurisdiction  of  the  Court  to 
interfere  both  upon  an  equitable  title  and  possession  under 
colour  of  title.    The  cases  against  this  are  dementi  y. 


(a)  6  Ves.  707.  (c)  2  Russ.  385. 

(6)  3  Swanst  672.  (<Q  9  Sim.  151. 
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Walker  J  and  Guichard  y.  Mori.  Bat  the  former,  wlien  un- 
derstood^ is  not  an  authority  on  the  question  of  title.  The 
latter  is  only  a  short  note,  and  the  circumstances  seem  pe- 
culiar j  as  it  appears  that  an  affidavit  was  filed  in  support  of 
the  answer.  [Mr.  Simpkinson. — ^That  may  be  so.  It  was 
so  in  the  Catholic  case  (a).]  The  principles  laid  down  by 
your  Lordship  in  lyAhnaine  v.  Boo9ey  are  completely  in 
pointy  and  must  govem  the  present  case.  With  respect  to 
waiver  and  acquiescencOj  there  has  been  equal  acquiescence 
on  the  other  side.  The  plaintiff  has  been  in  posseanon 
without  interruption  by  the  defendant  from  1830  to  1841. 
In  1841  the  defendant  pirates. 

Mr.  Simpkmaon  in  reply. — Jf  the  defendant's  title  is 
founded  on  information  and  belief^  the  plaintiff's  is  founded 
on  mere  inference  and  construction  of  law ;  for  she  says 
that  the  agreement  and  receipt  of  January  1812  conatitnted 
a  valid  and  legal  assignment.  But  the  case  of  CMiam  ?. 
Duncambe  is  an  authority  against  this  proposition.  It  cer- 
tainly decides^  that  after  a  demurrer  a  bill^  is  not  out  of 
Ciourt^  but  may  be  considered  as  a  subsisting  bill^  and  the 
injunction  may  be  continued.  But  it  also  decides  that  an 
agreement  and  memorandum^  such  as  that  on  which  the 
plaintiff  relies,  do  not  give  a  title  to  an  injunction.  Aasnm- 
ing  there  was  afterwards  a  valid  assignment^  how  can  they 
contend  they  have  a  right  to  prohibit  the  importation  of 
any  of  these  works  published  in  France  ?  It  is  clear  that 
various  parts  of  it  were  published  in  France  before  the 
publication  here.  But  in  order  to  have  the  protection  of 
the  statutes  the  work  must  be  composed  and  puUished 
here.  [The  Lord  Cldrf  Baron. — ^The  statutes  are  con- 
siatent  with  a  foreigner  bringing  it  with  him  and  pubUah- 
ing  or  selling  it  here.]  That  may  be  so ;  but  not  if  the 
foreigner  have  first  published  it  abroad.    But  whatever  be 

(a)  JnU,  p.  358. 
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tiie  rigbt  in  this  case^  there  has  been  a  waiver  of  it.  A  1841. 
Court  of  Equity  will  not  interfere  by  injunction,  where 
importation  and  publication  has  been  allowed  by  the  party 
seeking  the  injunction :  Rundell  y.  Murray  (a),  Piatt  v.  Btit" 
tan  {b),  Saunders  v.  Smith  (c).  It  must  be  a  dear  case  to  induce 
the  Court  to  grant  an  injunction  in  the  first  instance: 
Osborne  v.  Donaldson  {d).  In  that  case,  the  time  allowed  by 
the  statute  of  Anne  having  expired,  the  plaintiff  applied 
for  an  injunction  on  the  ground  of  his  common  law  right. 
Lord  Nortkbiffton  refused  the  injunction,  on  the  ground  of 
doubtful  title,  and  that  gave  rise  to  the  celebrated  case  of 
Mil/ar  v.  Taylor  (e),  in  which  the  legal  title  was  esta- 
blished. Now,  Lord  Eldon  certainly  dissented  from  the 
observations  of  Lord  Mansfield  in  Millar  v.  Taylor,  when 
taken  in  their  unqualified  sense,  but  as  a  general  propo- 
sition it  may  be  laid  down,  that  in  the  case  of  a  doubtful 
title  the  Court  will  direct  an  action  and  retain  the  bill : 
King  V.  Meid{ff),  Mawman  v.  Tegg,  fFilkins  v.  Aikin{h). 
The  case  of  Collard  v.  AlUson  (i)  shews  the  reluctance  of 
the  Court  to  grant  relief  beyond  the  legal  title.  How  can 
it  be  said  the  title  here  is  so  tree  firom  doubt  as  to  induce 
your  Lordship  to  continue  the  injunction?  Besides,  if  a 
foreigner  has  the  right  insisted  on  in  this  case,  of  what 
use  are  the  provisions  of  the  statute  of  Victoria? 

Mr.  Girdkstone. — Lord  Eldon* s  dissent  from  the  opinion 
of  Lord  Mantfield,  and  the  reasons  of  his  dissent,  are 
clearly  and  distinctly  given.  In  most  of  the  cases  cited  on 
the  other  side,  the  doubtful  title  arose  firom  a  question 
whether  jTermimon  had  not  been  given  to  pjibHsh.  Wilkins 
V.  Aikin,  and  Collard  v.  AUerton,  are  consistent  with  the 
plaintiff's  case. 

(a)  Jac.  316.  (e)  4  Burr.  2303. 

(h)  19  Yes.  447.  {g)  8  Ves.  223,  n. 

(c)  3  MyL  &  C.  711.  (h)  17  Yes.  422. 

(d)  2  Eden.  327.  (t)  4  Myl.  &  C.  487. 
YOL.  IV.  L  L  EQ.  EX. 
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1841.  The  Lo&D  Chie7  Babon. — ^It  appears  firom  the  bifl, 

answer^  and  affidavits  in  the  case,  that  Fra  Diavolo  was 
composed  by  Auber  in  December,  1829;  that  on  the  12fli 
of  January,  1880,  the  copyright,  so  far  as  related  to  Great 
Britain  and  Ireland,  was  conveyed  by  Auber  to  Troapenas, 
of  Paris,  for  £50.    It  does  not  appear  that  there  was  any 
conveyance  of  this  interest,  but,  on  the  same  day,  Auber 
and  Tronpenas  joined  in  a  sale  of  tUs  copyright  to  Latour, 
of  Bond-street.    Upon  this  occasion  a  memorandom  was 
drawn  up  stating  the  sale  to  be  in  consideration  of  £50, 
with  an  engagement  to  make  any  further  conveyance 
which  might  be  required.    That,  therefore,  is  a  complete 
conveyance  of  the  copyright  to  Latour,  or  it  amounts  to 
an  equitable  title  in  Latour,  with  a  right  to  have  a  more 
formal  conveyance  afterwards.    In  October,  1830,  Latour 
sells  to  Chappell  his  right,  which  he  had  purchased  of  Tron- 
penas.   No  memorandum  was  made  in  consequence,  and 
therefore,  according  to  thecases,  which  I  think  are  rightly  de- 
cided, Chappell  obtained  nolegal title  in  the  copyright,  llien 
in  December,  1834,  the  defendant  received  firom  ChappeD 
several  copies  of  the  parts  of  the  music  in  question,  at  £S5 
per  cent,  under  the  trade  price.  The  plaintiff,  after  her  hus- 
band's death  in  1836,  obtained  a  regular  assignment  firom 
Tronpenas  and  Latour.  Therefore,  in  1836,  she  got  all  the 
right  these  parties  could  give  her  in  GreatBritain  and  Ireland. 
But  it  appears  fix)m  the  answer,  that  before  the  plaintiff 
obtained  the  legal  title,  the  work  had  been  communicated 
to  the  public,  by  reason  of  persons  in  the  trade  having 
imported  the  music  in  France  and  published  it  in  England. 
I  was  desirous  of  obtaining  that  information,  and  I  had 
some  doubts,  at  one  time,  whether  that  was  stated  on  in- 
formation and  belief  only,  or  whether  it  was  stated  posi- 
tively, and  I  therefore  desired  to  see  the  answer.    Upon 
looking  at  it,  it  appears  to  me  that  the  answer  is  in  ^qpress 
terms,  and  that  an  indictment  for  perjury  would  lie  against 
the  defendant  if  he  stated  what  was  false.     [His  Lordship 
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here  read  the  passage  in  the  answer.]  Therefore  the  facts  1841. 
are  these: — ^that  Latonr  acquired  (as  I  am  disposed  to 
think)  a  l^al  title  to  the  copyright  in  1830,  that  the 
phiintiff's  testator  acquired  no  right,  except  by  payment  of 
the  money,  and  that  in  1836  the  plaintiff  acquired  the  legal 
title;  but  that  in  the  mean  time  the  work  had  been  pub- 
lished in  Paris  and  sold  in  London.  The  question,  there- 
fere  is,  whether,  admitting  she  thus  acquired  a  legal  title, 
and  adnutting  that  this  Court  would  in  an  ordinary  case 
lend  its  assistance  to  her — ^yet  whether  this  CSourt  would 
do  so,  after  a  previous  publication  of  the  work  in  the  man* 
ner  I  haye  mentioned. 

Now,  in  Clemenii  y.  Walker  the  defendant,  without 
knowledge  of  the  plaintiff's  title,  imported  into  this  country 
the  musie  of  a  French  air  composed  by  Kalkbrenner. 
The  defendant  thought  he  had  done  so  before  the  plain- 
tiff had  acquired  any  right  himself.  In  the  present  case, 
it  is  true  the  defendant  does  not  state  that  he  acquired  the 
right  of  publishing  this  work  in  England  before  the  plain- 
tiff, but  he  says  that  yarious  other  booksellers  did,  and  I 
think  it  clear  from  his  statement,  that  the  work  was  given 
to  die  public  in  England  before  the  plaintiff  acquired  her 
right,  and  therefore  that  she  cannot  maintain  her  injunction. 
In  saying  tins  I  do  not  mean  to  uphold  Lord  ManefieUPs 
dida  in  Millar  v.  Taylor  to  their  ^fullest  extent.  They  must 
be  received  with  some  qualification.  He  was  contending  in 
favour  of  the  legal  right  of  the  party,  and  he  added  unneces- 
sarily, in  order  to  maintain  his  proposition,  that  unless  a 
Court  of  Equity  saw  a  legal  right  existed  in  the  author,  it 
would  not  interfere.  Now,  if  by  this  it  was  meant  to  be 
said,  that  a  Court  of  Equity  would  only  interfere  when  the 
legal  right  was  in  the  party  applying  for  its  inter£Brence,  I 
will  not  go  so  far ;  because  I  think  that  a  Court  of  Equity 
will  assist  any  party  having  an  equitable  right,  where  the 
legal  right  intervenes  to  jMrevent  his  obtaining  justice: 
otherwise  great  fraud  would  ensue. 

LL  2 
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1841.  Many  Boints  have  been  introduced  into  the  ai^nment 

which  were  not  absolutely  necessary  in  the  view  which  I 
take  of  this  case^  but  as  I  have  been  much  pressed  for  my 
opinion  upon  them  I  cannot  let  them  fall  to  the  ground 
without  observation.  A  question  was  made  whether  the 
statute  of  Anne  raises  any  protection  for  foreigners,  and 
that  case  of  lyAlmaine  y.  Boosey  was  cited  to  shew  that  I 
had  formed  that  opinion.  Therefore  I  shall  address  a  few 
words  to  that  question.  The  statute  of  Anne  was  passed 
for  the  protection  of  British  subjects.  It  does  not  in  terms 
extend  its  protection  to  the  publications  of  foreigners. 
But  take  the  whole  question  together,  and  see  whether 
the  same  principles  do  not  apply  to  both  cases.  I  may  be 
allowed,  perhaps,  to  state  in  the  presence  of  gentlemen 
who,  no  doubt  attend  to  matters  of  literature,  that  when  I 
came  to  the  profession  I  took  a  great  interest  in  the  case 
of  Millar  y.  Taylor,  and  other  cases  of  that  sort.  In  that 
case  Lord  Mansfield  and  two  of  the  judges  differed  firom  Mr. 
Justice  Yatea,  and  I  own  I  think  that  to  the  material  parts 
of  Mr.  Justice  Yate^s  aignment  Lord  Mansfield  made 
a  successful  reply,  though  unquestionably  the  arguments 
of  Mr.  Justice  Yates  were  very  ingenious.  Lord  Mansfield 
said, — "That  the  reasons  for  supporting  the  author's  right 
before  publication  were  equally  applicable  after  publica- 
tion }"  and  I  think  that  was  a  successful  reply.  That  case 
was  disposed  of  at  common  law.  But  the  case  of  Donald- 
son V.  Beckett  (a),  in  which  the  same  question  was  raised, 
went  to  the  House  of  Lords.  In  that  case  eight  of  the 
judges  were  of  opinion,  first,  that  the  author  had  a  right 
at  common  law  to  the  exclusive  publication  of  his  work  in 
the  first  instance.  Lord  Mansfield,  the  ninth  judge,  gave 
no  opinion.  The  other  judges  were  of  a  contrary  opinion. 
Then  the  second  question  was,  whether  admitting  the  au- 
thor had  originally  a  right  at  common  law,  he  retained  the 
right  after  publication.    Mr.  Justice  Yates  thought  he  had 

(a)  4  Ban*.  2408. 
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given  it  to  the  public^  but  eight  of  the  judges  were  of  opi-  1841. 
nion  that  he  did  retain  it.  That  being  the  case^  the  law 
was  then  settled  as  regarded  the  common  law  right.  But 
then  the  question  was^  whether  the  right  of  protection  given 
hy  the  common  law  was  not  limited  by  the  statute  of 
Anne^  and  upon  that  the  majority  of  the  judges  were 
of  opinion  that  the  statute  had  put  an  end  to  the  right 
which  had  existed  at  common  law,  because  it  gave  the  pro- 
tection for  fourteen  years,  and  no  longer.  Now  the  statute 
was  made  for  the  protection  of  British  subjects;  but  the 
same  reasons  apply  to  protect  a  foreigner.  We  must  pre- 
sume that  the  foreign  law  would  do  the  same  for  him,  and, 
in  &ct,  it  does.  A  foreigner,  therefore,  having  a  copyright 
in  his  own  country,  might  give  the  same  right  to  a  British 
subject.  Therefore,  it  appears  to  me  that  a  foreigner  who 
is  the  author  of  a  work  unpublished  in  France,  may  com- 
municate his  right  to  a  British  subject,  at  least  for  the 
period  prescribed  by  the  statute  of  Anne,  that  is  to  say, 
fourteen  years. 

That  being  the  case,  I  should  see  no  difficulty  in  allowing 
the  injunction  to  be  retained,  upon  the  ground  that  Mrs. 
Chappell  obtained  this  right  from  a  foreign  subject.  But 
I  consider  the  fact  alleged  by  the  defendant's  answer  to  be 
sufficient  to  preclude  me  from  allowing  the  injunction.  I 
don't  say  it  precludes  Mrs.  Chappell  from  pursuing  her 
right  at  law,  or,  at  a  future  time,  in  equity.  But  it  is  a 
question  of  considerable  doubt,  and  I  cannot  decide  it  on 
motion.  This  case  is  not  exactly  the  same  as  Clementi  v. 
Walker.  The  question  is,  whether  a  party  who,  before  the 
copyright  had  been  actually  parted  with  to  him  (because  at 
that  time  there  was  no  conveyance),  had  permitted  the 
books  to  be  imported  here,  and  sold  without  interference, 
is  afterwards  to  be  at  liberty  to  come  forward  and  say,  that 
no  party  shall  do  the  like  again?  It  is  an  important  ques- 
tion, and  I  think  it  is  sufficiently  doubtful  to  prevent  my 
interference  by  injunction  until  it  is  decided. 

Injunction  dissolved. 
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Ex  partetrA.VQELU — ^In  the  Matter  of  The  Teinitt 

House  Lighthouse  Act. 
May  7th,       fY\ 
Under  the  act      1  HE  petitioner  was  tenant  for  life  under  a  settlement  of 

giving  pow»  to  three  undivided  fourth  parts  of  the  light-houses  at  the 

HouL"ro  pur-  SP^™   ^^^*>  ^  **^®  ^^^^  Humber,   subject  to  certain 

chaae  light-  terms  for  raising  portions^  with  remainder  to  his  grand- 
houses,  this  .  ..TT»  i»i  J         % 

Court  is  author,  sou^  au  infant  in  tail.    Power  of  sale  and  exchange  was 

preu  wordMo  pveu  to  the  trustces  of  the  settlement  with  the  consent  of 
order  the  cJr-    ^j^^  petitioner. 

poration  to  pay  '^ 

the  costs  of  the  Under  the  provisions  of  the  stat.  6  &  7  WiU.  4,  c.  79, 

ments  in  the  *  the  petitioner^  together  with  the  trustees  of  the  settlement, 

cont^cndaT '  ^1^  Gcorgc  Lowthcr  Thompson,  who  was  owuer  of  the 

cosu,  on  pur-  other  undivided  fourth  part,  entered  into  an  agreement  in 

chases  from  in* 

fants  and  other  Writing  with  the  master,  wardens,  and  assistants  of  the  Trin- 
penons;^  but  no  i^7  Housc  for  the  Sale  to  them  of  the  light-house,  at  the  price 
uKd  wih 're-"*  ^^  809,581/.  4ff.  7rf.,  being  2^  years  purchase,  after  certain 
ference  to  pur-  deductions.  Of  this  sum  the  Trinity  House  paid  one- 
doubtful  titles,  fourth,  namely,  77,382/.  16s.  1|</.  to  Mr.  Thompson^  but 
foreman  in^pL-  ^^S  doubtful  about  the  title  of  the  petitioner  to  his  three- 
ciuted  person,    fourths,  thcv  availed  themselves  of  a  clause  in  their  act  to 

together  with  '  •'  ,  , 

the  trustees  of  refer  the  question  of  value,  as  to  his  share,  to  a  jury.  The 
ml^undex  jury  awarded  the  sum  of  232,148/.  8».  b^d.,  being  three- 
which  he  took   fourths  of  the  above-mentioned  sum  of  809,581/.  4s.  7d., 

bis  interest  '  ' 

(which  trustees  as  the  valuc  of  thrce-fourths  of  the  light-house.     That 

had  a  power  of  . 

sale)  contracted  sum  was  then  paid  into  Court  under  the  26th  section,  to 
ho^c  toihe'"  the  credit  of  the  joint  account  of  the  Trinity  Housc  and 
corporation,       ^j^g  parties  interested  in  the  three-fourths. 

and  the  corpo-  *^ 

ration  being  By  the  27th  scctiou  of  the  act,  the  party  in  possession  is 

the  title  of  the  to  be  taken  to  have  the  complete  tide  until  the  contrary  be 
''^u^ui!^^^^  shewn  to  the  satisfaction  of  the  Court  of  Exchequer,  and  the 
ney  into  Court,  dividends  of  the  sum  iu  Court  are  to  be  paid  accordingly. 

under  a  clause  ^  ^  ^  - 

contuned  in  the      The  prayer  of  the  petition  was,  that  the  several  sums  of 

act  for  that  pur- 
pose, the  Court,  taking  into  consideration  that  the  objection  as  to  title  was  not  triTial,  and  that 
the  purchase  was  made  by  the  Trinity  House  for  public  objects,  declined  to  give  the  vendors  the 
costs  of  the  interim  investment  in  the  fundSi  and  the  other  usual  consequential  costs. 
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iDoney  vbich  bad  been  raised  by  mortgage,  for  the  pw-        J841. 
poae  of  aatisfying  the  portions,  might  be  paid  out  of  the       £^7^ 
232,1482.  Ss.  &id.,  and  that  the  residue  might  be  laid  out       Anoklu 
in  the  funds  and  carried  to  the  same  account  as  before, 
and  that  the  dividends  might  be  paid  to  the  petitioner  till 
a  proper  purchaser  could  be  found,  or  till  further  order. 
And  that  the  costs,  charges,  and  expenses  attending  the 
purchase  of  the  said  three-fourths  of  the  said  light-houses, 
tolls,  and  duties  which  had  been  or  might  be  incurred  in 
consequence  thereof,  and  also  of  this  application  and  in- 
cidental thereto,  might  be  paid  by  the  Trinity  House. 

The  question  was,  whether  in  fityour  of  the  petitioner 
and  the  infant  tenant  in  tail,  the  Court  would  make  an 
order  for  costs  to  the  extent  prayed  for ;  the  money  having 
been  paid  into  Court,  not  under  the  SSrd  section,  which 
directs  payment  into  Court  of  the  purchase-money  for 
lands  purchased  of  any  ''body  politic  or  corporate,  or  any 
feme  covert,  infant,  lunatic,  or  other  person  under  a  ge- 
neral disability  or  incapacity  to  sell,'^  but  under  the  26th 
section,  which  makes  the  same  provision  in  cases  of  pur- 
diases  of  lands  held  under  a  doubtful  title. 

By  the  26th  section  it  is  enacted,  that  in  case  any  per- 
son to  whom  any  sum  of  money  shall  be  awarded  shall 
refuse  to  accept  the  same,  or  shall  not  be  able  to  make  a 
title,  to  the  satisfiaction  of  the  master,  wardens,  and  as- 
sistants of  the  Trinity  House,  &c.,  then  the  master,  &c., 
may  order  the  said  sum  assessed  and  awarded  for  purchase- 
money,  to  be  paid  into  the  bank  in  the  name  and  with 
the  privity  of  the  Accountant-Oeneral  of  the  Court  of 
Exchequer,  to  be  placed  to  his  account,  to  the  credit  of 
the  master,  &c.,  and  the  parties  interested,  subject  to  the 
order  of  the  said  Court,  which  said  Court,  on  the  applica- 
tion of  the  said  master,  Stc.,  or  any  party  making  dum 
to  such  sum  of  money  or  any  part  thereof,  by  motion  or 
petition,  may,  in  a  summary  way  of  proceeding  or  other- 
wise, as  to  the  same  Court  shall  seem  meet,  order  the 
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1841.        same  to  be  invested  in  tlie  public  fonds^  and  mi^  ofder 

Ex  parte       distribution  thereof  or  payment  of  the  dividends  thereof, 

Angsll.      according  to  the  respective  estate  or  interest  of  the  parties 

making  claim  thereto,  and  may  make  such  other  order  in 

the  premises  as  to  the  said  Court  shall  seem  just. 

By  the  28th  section  it  is  enacted,  that  where,  by  reason 
of  any  disability  or  incapacity  of  the  person  entitled  to 
any  such  light-house,  the  purchase-money  shall  be  re- 
quired to  be  paid  into  the  Bank  of  England,  and  be  sub- 
ject to  the  orders  and  directions  of  the  Ciourt  of  Exche- 
quer, under  the  provisions  therein  contained,  it  shall  be 
lawfiil  for  the  said  Court  to  order  all  the  reasonable  costs, 
charges,  and  expenses  attending  such  purchase,  or  which 
may  be  incurred  in  consequence  thereof,  and  also  of  the 
investments  of  the  purchase-money  on  real  or  government 
securities,  and  likewise  the  reinvestment  of  such  purchase- 
monqr,  or  the  government  or  real  securities  purchased 
therewith  in  the  purchase  of  houses,  &c.,  thereinbefore 
mentioned,  together  with  the  costs,  charges,  and  expenses 
of  obtaining  the  proper  orders,  and  of  the  other  proceed- 
ings for  such  purposes,  and  of  the  payment  of  the  divi- 
dends and  interest  of  the  said  government  or  real  securi- 
ties, and  of  the  payment  of  the  principal  of  the  said 
purchase-money  and  of  the  government  or  real  securities 
purchased^  therewith  out  of  Court,  to  be  paid  by  the  said 
master,  wardens,  and  assistants,  &c. 

Mr.  Sin^kifuon  and  Mr.  Walker  for  the  petition. 

Mr.  Girdksttme  for  the  infant  tenant  in  taU. 

Mr.  Kfdght  Bruce,  Mr.  Boteler,  and  Mr.  Loftus  Wigram 
for  the  Trinity  House. 

Mr.  Spence  for  John  Lowther  Thompson. 

Mr.  WUham  for  a  mortgagee. 
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In  support  of  the  petition^  and  on  behalf  of  the  infant,  1941. 
it  was  argued  that  the  26th  section  applied  to  costs  as  well  ^  ^^J 
as  any  other  matter,  and  therefore,  that  the  Court  had  full  Amomx. 
jurisdiction  to  order  the  same  costs  under  that  section  as  were 
es^ressly  mentioned  in  the  28th  section.  That  the  Legis- 
lature never  could  have  intended  to  draw  any  distinction 
between  costs  on  purchases  from  persons  under  disabilities, 
and  costs  on  purchases  under  a  doubtiul  title.  Besides,  it 
must  be  presumed  that  some  distinction  was  intended 
between  the  words '' disability,^'  and  "incapacity,^'  and 
this  was  fiiirly  a  case  of  incapacity.  That  if  the  costs 
asked  for  were  refused,  the  consequence  might  be  that  the 
Trinity  House,  or  any  other  less  scrupulous  corporation 
standing  in  the  same  situation,  might  make  any  trivial 
objection  to  title  for  the  purpose  of  having  the  money  paid 
into  Court,  under  the  26th  section.  That  admitting  the 
present  purchase  was  made  for  the  public  good,  and  not 
for  mere  private  benefit,  that  circumstance  ought  not  to 
affect  the  interest  of  those  persons  whose  property  was 
taken  in  a  summary  manner  for  the  purposes  of  the  act. 
In  the  course  of  the  argument.  Ex  parte  Northwick  (a), 
and  Ex  parte  Traffard  {b)  were  cited« 

On  the  part  of  the  Trinity  House  it  was  contended,  that 
costs  under  the  28th  section  were  only  awarded  in  those 
cases  where  the  purchase-money  was  required  to  be  paid 
into  Court,  namely,  in  the  cases  enumerated  in  the  28rd 
section.  That  tins  was  not  a  case  where  the  payment  into 
Court  was  required,  in  the  sense  intended  by  the  2Srd 
section,  but  where  such  payment  was  thought  expedient 
in  consequence  of  the  obscurity  of  the  title.  That  sup- 
posing the  Court  had  jurisdiction  to  award  the  costs  prayed 
for,  yet  this  was  a  case  of  purely  a  public  nature,  and 
not  to  be  dealt  with  in  the  same  spirit  as  a  purchase  under 
a  railway  act.    Besides,  the  jury  had  awarded  to  the  peti- 

(a)  Ante,  VoL  1,  p.  166.  (6)  VoL  2^  p.  622. 
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1841.        same  to  be  invested  in  tlie  public  tajuds,  and  msjr  order 

Ex  parte       distribution  thereof  or  payment  of  tbe  dividends  thereofj 

Anosll.      according  to  the  respective  estate  or  interest  of  the  parties 

making  daim  thereto^  and  may  make  such  other  order  in 

the  premises  as  to  the  said  Court  shall  seem  just. 

By  the  28th  section  it  is  enacted^  that  where^  by  reason 
of  any  disability  or  incapacity  of  the  person  entitled  to 
any  such  light-house^  the  purchase-money  shall  be  re- 
quired to  be  paid  into  the  Bank  of  England^  and  be  sub- 
ject to  the  orders  and  directions  of  the  Court  of  Exdie- 
quer^  under  the  provisions  therein  contamedj  it  shall  be 
lawful  for  the  said  Court  to  order  all  the  reasonable  costs^ 
charges,  and  expenses  attending  such  purchasCj  or  whidi 
may  be  incurred  in  consequence  thereof^  and  also  of  the 
investments  of  the  purchase-money  on  real  or  government 
securities^  and  likevdse  the  reinvestment  of  such  purchase- 
money,  or  the  government  or  real  securities  purchased 
therewith  in  the  purchase  of  houses^  Sec.,  thereinbefisre 
mentioned^  together  with  the  costs^  charges,  and  expenses 
of  obtaining  the  proper  orders,  and  of  the  other  proceed- 
ings for  such  purposes,  and  of  the  payment  of  the  divi- 
dends and  interest  of  the  said  government  or  real  securi- 
ties, and  of  the  payment  of  the  principal  of  the  said 
purchase-money  and  of  the  government  or  real  securities 
purchased^  therewith  out  of  Court,  to  be  paid  by  the  said 
master,  wardens,  and  assistante,  &c. 

Mr.  Sin^kbuon  and  Mr.  Walker  tot  the  petition. 

Mr.  Girdlestone  for  the  infant  tenant  in  taU. 

Mr.  Knight  Bruce,  Mr.  Boteler,  and  Mr.  Lofttu  Wignan 
for  the  Trinity  House. 

Mr.  Spence  for  John  Lowther  Thompson. 

Mr.  WUham  for  a  mortgagee. 
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In  support  of  tHe  petition^  and  on  behalf  of  the  infant,  1841. 
it  was  argaed  that  the  26th  section  applied  to  costs  as  well  ^  ^^|^ 
as  any  other  matter,  and  therefore,  that  the  Conrt  had  fnll  An oxll. 
jurisdiction  to  order  the  same  costs  under  that  section  as  were 
expressly  mentioned  in  the  28th  section.  That  the  Legis- 
lature neyer  could  have  intended  to  draw  any  distinction 
between  costs  on  purchases  from  persons  under  disabilities, 
and  costs  on  purchases  under  a  doubtful  title.  Besides,  it 
must  be  presumed  that  some  distinction  was  intended 
between  the  words '' disability,'^  and  ''iucapadty,''  and 
this  was  fiedrly  a  case  of  incapacity.  That  if  the  costs 
asked  for  were  refused,  the  consequence  might  be  that  the 
Trinity  House,  or  any  other  less  scrupulous  corporation 
standing  in  the  same  situation,  might  make  any  trivial 
objection  to  title  for  the  purpose  of  having  the  money  paid 
into  Court,  under  the  26th  section.  That  admitting  the 
present  purchase  was  made  for  the  public  good,  and  not 
for  mere  private  benefit,  that  circumstance  ought  not  to 
affect  the  interest  of  those  persons  whose  property  was 
taken  in  a  summary  manner  for  the  purposes  of  the  act. 
In  the  course  of  the  ai^ument,  Ea  parte  Narthwick  (a), 
and  E^  parte  Traffard  {b)  were  cited. 

On  the  part  of  the  Trinity  House  it  was  contended,  that 
costs  under  the  28th  section  were  only  awarded  in  those 
cases  where  the  purchase-money  was  required  to  be  paid 
into  Court,  namely,  in  the  cases  enumerated  in  the  28rd 
section.  That  this  was  not  a  case  where  the  payment  into 
Court  was  reqtdred,  in  the  sense  intended  by  the  23rd 
section,  but  where  such  payment  was  thought  expedient 
in  consequence  of  the  obscurity  of  the  title.  That  sup- 
posing the  Court  had  jurisdiction  to  award  the  costs  prayed 
for,  yet  this  was  a  case  of  purely  a  public  nature,  and 
not  to  be  dealt  with  in  the  same  spirit  as  a  purchase  under 
a  railway  act.    Besides,  the  jury  had  awarded  to  the  peti« 

(a)  Jnte,  Vol.  1,  p.  166.  (6)  Vol.  2^  p.  522. 
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1841.  tioBcr  the  same  sum  as  had  been  expressly  contracted  for. 
BxfMsru  ^^y*  ihidvkj  should  the  Trinity  Honse  pay  more  in  conse- 
ANQsUi.      quence  of  the  party  not  having  a  clear  title  ? 

The  circumstances  of  the  title  were  not  entered  into, 
and  it  seemed  to  be  admitted^  that  though  the  title  might 
be  perfectly  safe,  the  objection  taken  by  the  Trinity  House 
was  not  friyolous  or  vexatious. 

The  Lord  Chibp  Babon. — The  able  and  conclusive 
argument  of  Mr.  Knight  Bruce  has  satisfied  me  that  all  the 
power  I  have  in  this  case  rests  upon  the  26th  section.  I 
think  that  he  has  clearly  shewn^  upon  the  construction  of 
the  act,  the  distinction  between  the  case  of  a  jiarty  inca- 
pacitated to  sell  or  make  a  contract,  or  to  treat,  and  the 
case  of  a  person  who  has  no  satisfactory  title.  I  think, 
also,  that  in  justice  and  equity  there  is  a  diatinotion  be- 
tween the  two  cases. 

Suppose  the  case  of  a  tenant  for  life,  who  has  no  power 
at  all  of  selling,  or  that  of  trustees,  who  have  no  power 
of  selling;  the  act  of  Parliament  in  such  a  case  is  xmpenip 
tive,  and  obliges  them  either  to  enter  into  a  contract,  or,  if 
they  decline  that,  to  go  before  a  jury  to  agree  upon  the 
amount.  They  are  put  to  great  expense,  first,  in  the  invest- 
ing the  money  in  the  funds,  in  order  to  obtain  the  divi- 
dends, and  then  in  the  conveyance  (in  case  they  find  what 
the  Court  thinks  a  fit  purchase)  to  lands  to  be  limited  to 
the  same  uses.  It  is  very  hard  that  they  should  be  called 
upon  to  pay  those  expenses ;  and  therefore,  in  such  case, 
it  seems  to  me  perfectly  reasonable  that  the  Legislatore 
should  give  the  Court  the  power,  and  that  the  Court  should 
exercise  the  power  to  avrard  the  costs  both  of  inveatment 
dnd  reinvestment  in  real  estate.  But  the  case  of  persons 
who  have  possession,  claiming  a  title,  which  title  is  not 
satis&ctory,  is  different.  If  they  daim  a  tide,  by  the 
nature  of  which  they  are  at  liberty  to  sell,  and  are  com- 
petent to  make  a  bargain,  and  if  they  do  make  their  own 
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bttgain,  it  seems  to  me,  that,  provided  they  are  placed  in        1841. 
the  same  situation  as  thej  would  hare  been  in  if  they  had       e^^o^ 
no  occasion  to  apply  to  this  Ckmrt  at  all,  there  is  no  in-      Amobll. 
justice  done  to  them.  And  certainly  it  appears  to  me,  that, 
under  the  twenty-sixth  section  the  Court  has  a  general 
power  to  make  any  order  it  thinks  equitable  or  just,  to 
meet  all  the  circumstances  of  any  particular  case.  Indeed, 
I  befieve,  that  in  two  instances,  in  the  cases  of  railroad, 
this  Court  has  exercised  a  similar  power  under  a  similar 
clause  in  the  act  of  Parliament,  by  compelling  the  com- 
pany to  pay  the  costs.    Suppose,  for  example,  that  a  com- 
pany, for  its  own  private  interest,  embarks  in  a  railroad, 
gets  the  power  to  run  through  a  man's  land,  and  chooses, 
for  the  very  purpose  of  avoiding  the  expense  of  a  convey- 
ance, ot  avoiding  any  other  inconvenience,  to  say,  though 
the  title  is  very  good,  that  they  are  not  satisfied  with  it, 
and  will  go  before  a  jury,  or  pay  the  money  into  the  Court 
of  Exchequer — if  the  case  were  made  out  to  the  Court,  it 
would  be  a  case  in  which  the  Court  might  be  very  well 
justified  in  applying  the  general  power  to  make  an  order 
to  pay  such  costs  as  the  parties  had  been  put  to  by  the 
unreasonable  and  ungrounded  pretence,  in  order  to  obtain 
a  particular  object.    But  that  is  not  the  present  case,  and 
therefore  on  that  ground  alone  I  should  be  disposed  to 
exercise  the  discretion  in  this  case  more  fietvourably  to- 
wards the  party  purchasing.    But  again,  there  is  another 
distinction  which  it  is  proper  to  advert  to,  between  the 
case  of  a  private  company,  who,  for  its  own  profit,  obtains 
a  power  to  take  a  man's  land,  and  to  giro  him  a  forced 
compensation,  and  a  corporation  which  has  no  private  in- 
terest whatever,  but  the  members  of  which  are  merely 
trustees  for  the  public,  to  carry  into  effect  very  important 
objects  of  universal  benefit.  Now,  that  is  the  case  with  the 
Corporation  of  the  Trinity  House.     Supposing,  therefore, 
it  were  a  case  of  mere  discretion,  I  should  be  much  more 
disposed  to  make  a  private  company,  pursuing  its  own 
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184L  einolmnent  at  the  expense  of  other  people,  pay  costs,  than 
Bxlitrte  ^  should  the  Corporation  of  the  Trinity  House,  who, 
Amobll,  though  paying  out  of  the  public  money,  are  themselves  no 
gainers,  and  haye  no  private  or  personal  object.  But  what 
are  the  facts  of  this  case?  It  is  admitted  that  the  Trinity 
House,  or  those  who  advised  them,  acted  very  reasonably, 
in  requiring  the  protection  which  the  verdict  of  a  jury 
might  give  them,  and  which  the  payment  of  the  money 
into  Court  would  give  to  the  title.  I  do  not  say,  that  if  I 
were  to  give  a  private  opinion  upon  it,  I  should  have 
much  apprehension  of  the  title  of  the  numerous  Angells 
which  may  be  set  up  against  the  persons  who  are  in  pos- 
session of  the  l^ht-house,  but  I  cannot  bring  my  private 
knowledge  into  this  case  to  determine  that ;  and  upon  the 
whole,  I  think  the  discretion  of  those  who  advised  the 
Trinity  House  well  exercised.  This  then  being  conceded, 
what  is  the  situation  of  the  petitioners?  Supposing  the 
Corporation  had  actually  paid  them  the  money,  what  must 
have  been  done  with  it?  They  could  not  have  asked  the 
Corporation  to  be  at  the  expense  of  laying  it  out  in  the 
funds,  or  reinvesting  it  in  land.  Can  it  be  said,  tiien, 
that,  because  the  Trinity  House  have  paid  the  money  into 
Court,  in  order  to  ensure  the  title,  that  they  shall  by  that 
means  give  the  petitioners  an  advantage  which  otherwise 
they  could  not  have  possessed?  The  real  object  of  these 
clauses  is  to  place  the  parties  as  nearly  as  possible  in  the 
same  situation,  without  detriment  to  their  property,  as  if 
these  acts  had  not  existed;  but,  in  this  case,  if  I  compUed 
with  the  prayer  of  the  petitioners  to  the  Ml  extent,  I 
should  be  giving  them  a  positive  advantage  out  of  the 
act  of  Parliament.  I  cannot  go  that  length.  Besides,  I 
cannot  altogether  pass  over  the  ai^ament  of  Mr.  Wigram, 
that  you  cannot  presume,  if  these  parties  have  made  a  private 
bai^ain,  or,  if  they  have  obtained  from  the  jury,  upon  a 
fuU  consideration  of  their  claim,  any  given  sum,  that  ihej 
would  neglect  to  introduce  into  the  consideration  the 
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necessity  they  were  under  of  incurring  tHe  expenses  of        1841. 
reinyesting;  more  especially  as  this  was  not  a  case  of  a      es  parte 
man  merely  selling  his  own  estate,  but  here  were  trustees      Angul. 
to  whom  it  would  be  perfectly  right  for  the  jury  to  allow 
something  for  the  expenses  of  reinyestment,  and  who,  on 
their  own  part,  would  act  quite  rightly  and  legally,  if 
they  made  it  a  term  in  the  agreement,  that  they  should 
be  compensated.    Under  these  circumstances,  I  think  I 
should  not  act  with  sound  discretion,  if  I  awarded  the 
costs   of  inyesting  the  money  in  the  three  per  cents. 
But,  under  the  circumstances,  I  shall  direct  the  Trinity 
House  to  pay  the  costs  of  tlus  petition. 

Order  accordingly. 

Mr.  Wiiham,  for  a  mortgagee,  then  asked  for  his  costs, 
obserying  that  he  had  been  senred  with  notice  of  the 
petition,  but — 

The  Lord  Chibf  Baron  refused  the  application,  ob- 
serying that  he  need  not  haye  appeared  (a). 

(a)  Tliis  point  has  been  ruled  dif-  times :  but  this  is  the  latest  de- 
ferently  by  the  Court  at  different     cidon. 


Ex  /Mir/e^  Gardner. — In  the  Matter  of  Thb  Eastbrn 
u  ^-  Counties  Railway  Act. 

Olfoy  S4IA. 
NE  West  being  seised  in  fee  of  certain  freehold  and  Agreement  for 
copyhold  estates,  and  being  possessed  of  certain  leaseholds,  peAy,  with^a*^ 
mortgaged  them  to  Curries  &  Co.,  who,  under  a  power  j£^^  \7Ae'retl- 
in  the  mortgage  deed,  contracted  to  sell  the  premises  to  due  of  the  pur- 

chase-money  is 

Martin.  At  the  time  of  the  contract,  Martin  paid  Curries  not  paid  by  a 
&  Co.  £400,  and  it  was  agreed,  that  he  should  pay  the  ^^^^nt 

shall  be  void, 
and  the  vendors  shall  have  power  to  resell.  The  money  Is  not  paid  on  the  day,  but  the  pwchaser 
retains  possession,  giving  a  warrant  of  attorney  to  confess  Judgment  in  fdectioent.    The  stipu- 
lation as  to  time  in  the  agreement  is  waived. 
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1841.  remainder  of  the  pnrchaae-monej  on  the  25th  April,  18S7, 
^^^  ^^  or  that  the  contract  should  be  void,  and  Cuiries  k  Go. 
GAftDMBft.  should  haye  tiie  power  of  reselling,  upon  inpayment  of 
the  £400.  Martin  did  not  pay  the  remainder  of  the  pur- 
chase-money at  the  time  appointed,  but  Curries  &  Go. 
allowed  him  to  retain  possession.  In  December  foUowing, 
however,  they  obtained  from  him  a  warrant  of  attorney  to 
confess  judgment  in  ejectment.  In  June,  1887,  Hartm, 
without  the  knowledge  of  Curries  &;  Co.,  entered  into  s 
negotiation  with  the  Kailway  Company,  to  sdl  to  them 
tiie  premises,  at  an  advantageous  price.  This  negotiation 
was  concluded  in  June,  1888,  when  notice  of  it  wit  for 
the  first  time  given  to  Curries  &  Co.,  Martin  then  offering 
to  pay  them  the  remainder  of  the  purchase-money,  which 
they  refused  to  accept.  Both  West  and  Martin  afterwards 
became  bankrupts,  and  the  Company  paid  the  purduae- 
money  due  under  their  contract  with  Martin  into  Gout, 
imder  a  clause  in  their  act  of  Parliament. 

Martin's  assignees  now  presented  their  petition,  prayings 
that  the  contracts  made  between  Curries  &  Co.  and  Martin, 
and  between  Martin  and  the  Company,  might  be  spedfi- 
cally  performed,  and  that  it  might  be  referred  to  the 
Master,  to  inquire  what  was  due  to  Curries  &;  Co.  for 
principal  and  interest  on  their  mortgage  security,  and  that 
the  surplus  noight  be  paid  to  the  petitioners. 

Mr.  Simplmson  and  Mr.  Keene  for  the  petition. 

Mr.  Jame9Bu$iea  for  Curries  &;  Co.— Tbe  benefit  of  die 
contract  with  the  Railway  Company  belonged  to  Curries 
ft  Co.  Time,  in  this  case,  was  of  the  esso&ce  of  the  o(»- 
tmct]  for  the  contract  was  to  be  void,  and  a  re-sale  was  to 
take  place,  if  the  money  was  not  paid  in  April.  And  this 
term  in  the  agreement  was  not  waived  by  any  thing  that 
took  place  afterwards;  for  the  compelling  Martin  to  give 
a  warrant  of  attorney  in  ejectment,  dearly  shews  thai 


Gardner. 
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Comes  &  Co.  intended  to  keep  Martin  in  their  power.  ^  1841,^ 
The  warrant  of  attorney  strengthened  the  right  which  Ex  parte 
thej  before  had  to  treat  the  contract  as  void  nnder  the 
terms  of  it.  They  did  not  recognize  Martin's  title^  except 
npon  condition.  Martin  onght  not  to  profit^  either  by  his 
own  laches  in  not  paying  according  to  his  contract^  or  by 
tiie  ntppressio  vert  by  which  he  led  away  the  vendors  from 
exercising  their  rights.  If  Curries  &  Co.  had  contracted 
with  the  Company^  and  then  Martin  had  filed  a  bill  for 
specific  performance^  the  case  would  have  been  different. 

Mr.  Skarpe  and  Mr.  K.  Parker  for  other  parties. 

The  Lord  Chief  Baron. — ^The  jurisdiction  in  this  case 
is  founded  on  the  words  of  the  Railway  Act,  and  the  fact 
of  the  money  being  paid  into  Court.  Several  of  the  re- 
cent statutes  have  presented  a  useful  form  of  remedy  in 
these  cases,  by  which  the  rights  of  the  parties  interested 
maybe  decided,  without  the  expense  of  a  long  adverse 
litigation,  in  a  suit  in  equity.  I  must  treat  this  case 
therefore  as  if  a  bill  had  been  filed  •  Suppose  then,  that,  in 
June,  1838,  Martin  had  filed  his  bill  against  Curries  &  Co., 
stating  that  he  had  made  a  contract  with  them  for  the 
purchase  of  the  premises ;  that  he  had  paid  £400  down ; 
that,  though  it  was  true  he  had  not  paid  the  remainder  of 
the  purchase-money  on  the  25th  April,  yet  the  parties 
were  willing  to  let  the  contract  stand;  and  that,  in  De« 
cember,  1837,  he  gave  them  a  warrant  of  attorney,  but 
whidi  they  agreed  to  keep  in  their  hands,  and  only  to 
compel  payment  in  case  of  emergency ;  upon  such  a  repre- 
sentation, I  should  say,  that  the  time  mentioned  in  the 
contract  was  certainly  dispensed  with,  and  the  clause  of 
forfeiture  waived.  Could  they,  upon  a  statement  in  June, 
1838,  that  he  was  willing  to  pay  the  remainder  of  the 
purchase-money,  and  that  he  was  enabled  to  do  so  in  con- 
sequence of  a  beneficial  contract  which  he  had  entered 
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1841.       into— could  they,  in  answer  to  his  prayer  for  specific  per- 
Ex  parte      formancc,  have  made  use  of  the  clause  in  the  agreement, 
Gardmxb.     bjrwhich^  on  non-payment  on  the  25th  April,  the  con- 
tract was  rendered  yoid  ?    They  could  not  at  law  insist  on 
that  clause  under  such  circumstances;  at  law  a  reasonable 
time  for  the  performance  of  the  agreement  would  be  im- 
plied; and  I  apprehend,  that  after  such  a  transaction,  a 
court  of  equity  could  not  say,  either  that  time  was  of  the 
essence  of  the  contract;  or,  if  it  had  been,  that  it  had 
not  been  waived.    I  think,  that  in  a  court  of  equity,  in 
such  circumstances,  specific  performance  would  be  decreed. 
The  value  of  the  sale  might  be  a  motive  in  one  party  or 
the  other,  either  to  enforce  or  to  rescind  the  contract,  but 
it  cannot  alter  the  rights  of  the  parties,  and  I  think  thejr 
stand  in  the  same  situation  as  if  a  bill  had  been  filed  in 
the  manner  I  have  mentioned,  and  the  remainder  of  the 
purchase-money  had  been  tendered.    But  I  am  also  much 
inclined  to  think,  that  even  if  Curries  &  Co.  had  sold  the 
premises,  they  would  have  been  trustees  for  Martin,  fi>r  all 
beyond  their  costs  and  charges.  If  so,  the  case  is  stronger. 
Upon  the  whole,  it  seems  to  me  that  I  must  declare,  tlist 
Martin's  assignees  are  entitled  to  the  surplus   of  the 
money  in  Court,  after  payment  of  what  is  due  to  the 
vendors  for  principal,  interest,  and  costs. 

Order  accordingly 

Ex  parte  Shaw. 

A  mall  ram  of  J-N  this  case  j6450,  which  was  in  Court  until  it  should  be 
"X^'bSi-'*  hdd  out  in  lands  to  be  settled  to  the  "like  uses,'* pursuant 
way  Act  to  be     to  a  Bailway  Act,  was,  on  behalf  of  certain  infimt  petitioa- 

laidoutinlandfl  t  ■ 

to  be  settled  crs,  ordered  to  be  paid  out  of  Court  to  the  trustee,  for  the 
uses,"  ordered    puTposc  of  ncw  crcctions ;  the  Master  having  reported  that 

Mr.  Mylne  for  the  petition. 
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1841. 

Ex  parte  Pring — ^In  the  Matter  of  the  London  Bridge 

Acts. 
-r  JuneUth. 

J  OSEPH  PRINO,  by  his  will^  after  directing  payment  Upon  the  con- 

of  his  debts  and  funeral  expenses,  gave  and  bequeathed  to  will,  the  Court 

certain  persons  whom  he  named  as  trustees,  their  heirs,  utordidnot"' 

executors,  administrators,   and  assigns,   all  his  freehold  intend  a  cod. 

and  leasehold  estates,  whatsoever  and  wheresoever,   and  out,  and  that 

also  all  the  rest  and  residue  of  his  personal  estate,  to  hold  ^nveSS^nh/rl 

to  them  the  said  trustees,  their  heirs,  executors,  adminis-  i"!?  ?1*!?*"7, 

'  '  '  ^     failed,  the  brir- 

trators,  and  assigns,  upon  the  trusts  following:  that  is  at-iawwaien- 
to  say,  as  to  his  freehold  houses,  stables,  gardens,  and 
premises,  situate  in  Coleman  Street  and  Nunn's  Court,  in 
trust  to  receive  the  rents  and  profits,  and  to  pay  to  or 
permit  the  same  to  be  received  by  his  wife,  Jane  Pring, 
during  her  life;  and,  after  her  decease,  in  trust  to  sell 
and  dispose  of  the  said  freehold  property  in  Coleman  Street, 
and  Nunn^s  Court,  and  to  pay  and  transfer  one  full  moiety 
or  half  part  of  the  monies  to  be  received  from  such  sale, 
to  the  executors,  administrators,  and  assigns  of  the  said 
Jane  Pring,  and  to  pay  and  transfer  the  other  moiety  or 
half  part  of  the  said  monies  unto  and  amongst  John  Pring 
the  younger  and  Thomas  Pring,  and  all  other  the  sons  and 
daughters  who  should  be  living  of  his,  the  testator's  cousin, 
John  Pring  the  elder,  and  James  Pring  and  Elizabeth 
Pring,  son  and  daughter  of  the  testator's  uncle,  James 
Pring;  and,  in  case  the  said  testator's  wife,  Jane  Pring, 
should  desire  to  dispose  of  the  said  property  in  her  life- 
time, then  that  the  same  should  be  forthwith  sold,  and 
the  monies  produced  by  such  sale  should  be  invested  in 
the  consols  in  the  names  of  the  said  trustees  during  the 
life  of  the  said  Jane  Pring,  and  the  interest  and  dividends 
paid  to  her  during  her  life;  and,  aft;er  her  decease,  the 
said  trust-funds  should  be  applied  upon  the  same  trusts  as 
the  monies  produced  by  the  sale  of  the  same  estates  were 

VOL.  IV.  M  M  BQ.  EX. 
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1841.        UL  the  said  will  directed  to  be  applied^  if  sold  after  her 
^„   '  /      decease. 

E*  parte 

Prinq.  The  testator  died^  leaving  John  Pring  the  younger  and 

Thomas  Pring,  and  one  other  child  of  his  cousin  John 
Pring  the  elder,  and  also  James  Pring^  son  of  his  uncle 
James  Pring,  surviving  him;  but  Elizabeth  Pring  died  in 
the  testator's  lifetime.  Upon  the  death  of  the  tenant  for 
life,  the  question  was,  whether  what  would  have  been 
Elizabeth  Pring's  share  of  the  fund  if  she  had  lived,  went 
to  the  testator's  heiress-at-law,  or  to  Ids  executors  for  the 
benefit  of  Ids  next  of  kin. 

Mr.  Boieler  and  Mr.  Chandless,  for  the  petitioner,  con- 
tended, that  there  was  nothing  on  the  face  of  the  will  to 
shew  that  the  testator  intended  that  the  real  estate  should  be 
converted  into  personalty  for  all  purposes ;  and  that,  conse- 
quently, as  the  specific  purpose  for  which  he  had  directed 
the  estate  to  be  sold  had  failed  so  far  as  regarded  Elizabeth 
Pring,  the  heiress-at-law  was  to  that  extent  entitled. 
Diffby  V.  Legard  (a),  Ackroyd  v.  SnUthson  (A),  Williams  v. 
Coade  (c). 

James  Russell,  for  the  next  of  kin^  contended,  that  the 
testator  intended  a  conversion  of  the  property  out  and  out 
He  diedMalMar  Y,Mallabar{d),  and  Durourr.  Motteux{e). 

Mr.  WkUmarshj  for  the  executrix,  observed,  that  the  tes- 
tator could  have  intended  no  benefit  for  the  heiress-at-law^ 
as  an  option  was  given  to  sell  in  the  lifetime  of  the  tenant 
for  life. 

The  Loan  Chief  Baron. — ^The  two  cases  last  dted  sre 
either  overruled  by  or  distinguishable  fix)m  the  other  cases 
on  this  subject.  The  intention  of  the  testator  was  to  have 
the  property  sold  and  divided  amongst  specific  persons,^ 

(a)  2  Dick,  500.  (c)  10  Yes.  500. 

(6)  1  Bro.  C.  C.  508.  (d)  Cas.  temp.  T.  79. 

{e)  1  Yes.  sen.  320. 
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and  to  be  applied  to  no  other  purpose.    The  testator  has        1841. 

made  no  provision  inconsistent  with  the  right  of  the  heir-      ^^-    ^ 

at-law;  andj  therefore,  part  of  the  specific  purpose  having       Prino. 

failed,  the  heir  is  not  excluded.     Suppose,  in  the  Ufetime 

of  the  widow,  all  the  persons  for  whose  benefit  the  fund 

was  intended  had  died;  then,  all  the  purposes  failing,  and 

there  being  no  declaration  that  it  should  be  taken  as  part 

of  his  personal  estate,  but  simply  a  provision  for  sale,  the 

law  is  settled,  that  the  heir  is  entitled.     Applying  that 

to  the  partial  failure  in  this  case,  I  think  the  petitioner 

entitled. 

Order  accordingly. 


Frige  v.  North. 

±  HE  original  bill  was  filed  by  Boderick  Price  and  David  Held  upon  the 
Jenkins,  on  behalf  of  themselves  and  all  other  the  creditors  Twin,  that's^ 
of  the  testator  Roderick  Gwynne,  deceased,  against  the  ad-  ^^^^^  ^*'*^" 
ministrator  with  the  will  annexed,  and  the  parties  inter-  mentofaiiihe 
ested  under  the  will,  praying  that  the  trusts  of  the  will  did  not  render 
might  be  established,  and  for  the  usual  accounts.  ?y^"^!iuble*'' 

The  will  of  Boderick  Gwynne  commenced  as  follows : —  •^^ 
"  First,  I  will  that  all  my  just  debts,  funeral  expenses, 
and  the  costs  and  charges  of  proving  this  my  will  be  fully 
paid  and  satisfied.^'  The  testator  then  gave  and  devised 
the  reversion  or  remainder  expectant,  and  to  take  effect 
on  the  decease  of  his  father,  T.  H.  Gwynne,  of  and  in  the 
several  messuages,  lands,  and  hereditaments  then  in  the 
possession  of  his  father,  in  the  county  of  Brecon,  and  all 
other  his  real  estates,  unto  the  Bev.  Joseph  Bonner,  and 
his  heirs,  to  the  use  of  his  the  testator's  daughter,  Anna 
Maria  Eleanor  Gwynne,  for  life,  with  remainder  to  trus- 
tees, to  preserve  the  contingent  remainders,  with  remain- 
der to  the  first  and  other  sons  of  the  testator's  daughter 
in  tail  male,  &c.,  with  divers  remainders  over;  with  a 
power  of  leasing  to  the  daughter,  and  all  other  persons 

M  M   2 
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1841.  for  the  time  being,  who  should  be  entitled  to  tiie  rents 
and  profits.  The  testator  then  gave  to  his  servant,  David 
Armstrong,  fifty  pounds,  and  all  his  clothes.  And  all  Us 
ready  money,  money  in  the  funds,  and  securities  for  mo- 
ney, goods  and  chattels,  and  all  other  his  personal  estate 
and  effects  whatsoever  and  wheresoever  (after  and  subject 
to  the  payment  of  all  his  just  debts,  funeral  and  testa- 
mentary expenses,  and  the  legacies  thereinbefore  be- 
queathed), he  gave  and  bequeathed  unto  his  said  daugh- 
ter, A.  M.  E.  Owynne,  to  be  assigned,  transferred^  and 
paid  to  her  at  her  age  of  twenty-one  years,  or  day  of  mar- 
riage :  Provided,  that  if  she  died  under  twenty-one  yean^ 
and  without  having  been  married,  then  he  gave  the  whole 
of  his  said  personal  estate  to  his  brother  and  sister^  to  be 
divided  equally  between  them. 

The  question  on  further  directions  was,  whether  a  fund 
in  Court,  which  had  been  raised  by  sale  of  part  of  the 
real  estates  of  the  testator,  should  be  apportioned  amongst 
his  specialty  creditors,  or  divided  equally  amongst  all  the 
creditors;  which  question  depended  upon  whether  the  real 
estate  was  legal  or  equitable  assets. 

Mr.  Swanston  and  Mr.  Sutton  Sharpe,  for  the  plaintifls. 

Mr.  Simpkinson  and  Mr.  NeatCj  for  the  defendants. 

The  following  cases  were  mentioned :  Douce  v.  Ladg 
Torrinffion  (a).  Palmer  v.  Graves  (6). 

The  Lord  Chief  Baron  held,  that  the  assets  were  1^, 
being  of  opinion  that  the  charge  at  the  banning  of  tfie 
will  was  cut  down  by  the  words  in  the  subsequent  part  of 
it,  relating  to  the  personal  estate. 

(a)  2  M.  &  K.  600.  (6)  1  Keen.  545. 
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Snowball  v.  Dixon. 
-JUT  June  28M. 

llJLOTION  to  dischai^  an  attachment  wliicli  had  issued  Where  a  writ  u 

against  the  defendant^  Jane  Dixon  the  elder,  for  not  put-  ^^f  ^<<  hnmedi- 

ting  in  an  examination  to  interrogatories  before  the  Mas-  ^^^^J"  ')>«  ^ 

°  °  meaning  is,  that 

ter.    The  motion  was  made  on  the  ground  of  irregularity  it  should  be  re- 
in the  time  and  the  manner  of  the  attachment.  diateiy  after ' 

Ist,  As  to  the  time.    The  Master's  certificate  of  default  ^e  wllranow. 
was  dated  the  7th  May,  1840.    The  attachment  issued  the  ing  a  reasonable 

time  for  such 

22nd  June,  and  was  returnable  immediately.  On  the  24th  execution. 
June  the  plaintiff,  T.  Snowball,  died,  whereby  the  suit  whrn^writof 
beoame  abated.    The  biU  of  revivor  was  filed  the  16th  «««h»«>«nt  i«- 

sued  on  the 

July,  upon  which  the  defendant  appointed  a  new  solicitor  ssnd  of  June, 

and  the  suit  be- 

and  clerk  in  court.    The  order  to  revive  was  dated  the  14th  came  abated  on 
November,  and  was  served  on  the  defendant's  clerk  in  wMno^Je??- 

Court  on  the  19th  of  the  same  month.    The  attachment  7«diiii  the  fol- 
lowing NoTem- 
was  not  executed  till  the  following  January.  ber,  the  return 

2ndly,  As  to  the  manner.    It  appeared  that  two  sheriff's  January  was 

officers,  of  the  names  of  Crosier  and  Chapman,  went  to  the  ^^whereTwrit 

house  where  this  defendant  and  two  other  defendants,  Jane  of  atuchment 

haring  issued, 

Dixon  the  yoimger,  and  Marianne  Snowball  Dixon,  resided;  the  suit  abates 
that  they  entered  the  house  by  the  window,  and  immedi-  uon,  the  order 
ately  arrested  the  last-named  defendants;  that  after  along  lu",!^^**^, 
search  they  found  Jane  Dixon,  the  elder,  under  a  heap  of  atuchment. 

».        11         1      I*   1  After  an  ar- 

foul  linen;  that,  upon  her  entreaty  to  be  allowed  a  uttle  rest  of  aquc*- 
fresh  air,  they  permitted  her  to  go  into  a  room  at  the  back  in^luioiiM^^ 
of  the  house:  that,  finding  she  did  not  return.  Chapman  g^f'*"^*'^ 
went  in  search  of  her,  and  found  that  she  had  escaped  from  out  of  the  house 
an  upper  window  to  a  high  mound  of  earth  near  the  house,  rested  in  the 
and  was  in  the  act  of  clambering  over  the  top  of  it;  that  ^ff^'^t'^e 
he  then  went  round  and  took  her  in  the  highway.  "^^"^  ■"«•' 

"^      ^  was  legaL 

Mr.  Cooper,  and  Mr.  Elderton,  for  the  motion. — Firsts 
The  attachment  was  irregularly  executed  in  point  of 
time.    It  iwued  too  kte  with  reference  to  the  date  of 
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1841.  the  Master's  certificate^  and  it  was  returned  too  late. 
Where  an  attachment  ont  of  Chancery  in  the  hands  of  the 
sheriff  is  returnable  immediately,  it  cannot  be  executed 
after  the  last  return  of  the  following  Term :  Smith'g  Ch. 
Pr,  Vol.  I.  p.  84, 1st  Ed.  Here  the  sheriff's  officers  were 
not  even  named  till  the  15th  January.  There  ought  to  be 
no  interval  of  any  length  between  the  issuing  and  the 
return  of  the  attachment,  because,  in  the  interval,  the  de- 
fendant may  put  in  an  examination :  Smith.  Ch.  Pr.  Vol.  2, 
p.  122.  Dan.  Ch.  Pr.  Vol.  2,  p.  285.  [Aldergon,  B.— If 
the  writ  is  returnable  immediately,  does  it  mean  any  thing 
more  than  immediately  on  its  execution?  It  was  substi- 
tuted for  a  day  certain.]  After  the  attachment  had  issued, 
the  suit  became  abated,  and  it  was  therefore  necessary  to 
take  out  an  attachment  in  the  original  and  revived  suit, 
which  has  not  been  done. 

Secondly,  The  mode  of  arrest  was  illegal.  [Alderman,  6. 
— ^Waiving  the  contradictory  statement  as  to  the  arrest  in 
the  house,  is  there  not  a  good  one  in  the  road?  If  the 
original  attachment  was  invalid  the  detainer  would  be  bad, 
and  she  would  be  discharged  out  of  custody.  But  if  she 
were  afterwards  taken  in  the  road  it  would  be  otherwise.] 
Supposing  she  was  arrested  in  the  road,  yet,  as  it  followed 
the  original  irregular  arrest  it  was  illegal :  Foster.  Or.  Ca. 
820,  BaUam  v.  Price  (a).  [Alderson,  B.— If  it  was  a  con- 
sequence of  the  original  arrest  it  might  be  ill^al.] 

Upon  this  part  of  the  case  the  affidavits  were  in  a  slight 
degree  contradictory,  but  the  arrest  in  the  road  was  not 
disputed;  and  no  affidavit  was  filed  by  Jane  Dixon,  the 
elder. 

June  29th,  Aldebson,  B. — I  am  of  opinion  that  this  motion  must 
be  refused,  with  costs.  First,  it  was  said  that  the  attach- 
ment was  not  issued  in  due  time  after  the  Master's  certi- 

(a)  9  King.  566. 
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ficate  was  made;  but  it  appears  that  the  order  for  the  at-  ^®^^^ 
taehment  was  obtained  in  due  time^  and  therefore  I  think 
that  objection  fails.  Then^  it  was  questioned  whether  the 
suit  was  properly  revived;  but  it  appears  to  me  that  the 
defendant  has,  by  her  proceedings,  adopted  the  suit.  An-^ 
other  objection  was  made,  that  the  attachment,  which  had 
been  issued  in  the  original  suit,  was  at  an  end  after  the 
suit  had  been  revived ;  but  I  am  of  opinion  that  the  order 
to  revire  revives  the  attachment,  and  all  proceedings  under 
it.  The  last  objection  upon  this  head  was,  that  the  attach- 
ment had  run  out,  the  writ  being  returnable  immediately, 
and  the  attachment  not  having  been  executed  till  long 
after  the  issuing  of  the  writ.  By  the  former  practice  of  the 
Court  the  writ  was  made  returnable  on  a  certain  day,  and 
execution  of  it  after  that  day  was  invalid.  According  to 
the  present  practice  the  writ  is  returnable  "immediately,'' 
which  means,  as  I  apprehend  it,  immediately  aft;er  the  exe- 
cution of  the  writ.  Now  I  cannot  find  any  rule  of  Court 
which  limits  the  time  within  which  the  writ  must  be  exe- 
cuted, and  therefore  I  think  a  reasonable  time  for  the 
return  of  the  writ  must  be  allowed.  In  the  present  case  I 
cannot  see  that  the  time  which  has  been  taken  for  that 
purpose  is  unreasonable  under  all  the  circumstances.  Dur- 
ing the  abatement  of  the  suit  the  writ  could  not  be 
executed,  and  aflier  the  revivor  a  reasonable  time  was  re- 
quired. 

Then  the  other  principal  question  was,  whether  the  writ 
was  properly  executed,  in  consequence  of  the  manner  in 
which  the  officers  entered  the  house.  Upon  this  there  is 
a  great  contest  in  the  affidavits,  and  if  it  were  necessary  to 
decide  the  case  on  that  point  I  should  have  great  difficulty ; 
though  upon  the  whole,  even  as  to  this  part  of  the  case,  I 
should  be  disposed  to  lean  against  the  prisoner.  It  was 
her  duty  to  make  out  in  the  affirmative  that  the  arrest  was 
illegal,  by  shewing  that  the  house  was  shut,  and  whether 
the  window  was  shut  or  fastened  would  have  been  imma- 
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terial  for  the  purpose  of  making  out  her  case ;  but  this  she 
has  not  done.  But  whether  the  house  was  open  or  shut,  it 
appears  to  me  clear  that  the  second  arrest  waa  valid. 
Taking  all  the  facts  together,  I  have  come  to  the  oonda- 
sion  that  the  prisoner  was  taken  in  the  high  road  after 
having  surreptitiously  escaped  firom  the  house.  It  is  left 
uncertain,  on  the  affidavits  of  the  other  ladies,  in  what 
manner  the  prisoner  escaped,  but  the  prisoner  herself  has 
made  no  affidavit  on  the  subject,  and  she  must  know. 

Motion  refused. 


JunelUh. 
Proceedings  in 
a  suit  by  a  pau- 
per stayed  till 
the  costs  of  a 
previous  suit  in 
the  Court  of 
Chancery  were 
paid. 


Calvert  t;.  Rooth. 

Motion  by  the  defendant  that  all  proceedings  in  the 
suit  might  be  stayed  till  the  plaintiff  should  pay  the  costs 
of  the  proceedings  in  the  second  suit  instituted  by  him  in 
the  Court  of  Chancery,  or  that  he  should  be  dispaupered. 
It  appeared  from  the  defendant's  affidavit,  that,  on  the 
22nd  of  November,  1834,  the  plaintiff  filed  his  bill  in  the 
Court  of  Chancery  in  formd  pauperis  against  the  defendant, 
for  an  account  of  the  rents  and  profits  of  certain  mortgaged 
premises  in  the  bill  mentioned,  received  by  the  defendant, 
m  by  any  person  or  persons  for  his  use,  or  which,  but  for 
his  wilful  default,  he  might  have  received  ;  and  that  the 
plaintiff  might  be  at  liberty  to  redeem.  That  the  depo- 
nent appeared  and  put  in  his  answer  on  the  20th  of  March^ 
1835.  That  in  July,  1885,  the  deponent  moved  the  Court 
to  dismiss  the  bill,  when  the  plaintiff  undertook  to  speed. 
The  plaintiff  them  filed  his  replication,  but  examined  no 
witnesses.  That  the  cause  was  then  set  down,  and  came 
on  for  hearing  in  June,  1837.  That  no  person  appeared 
for  the  plaintiff,  and  the  bill  was  dismissed.  That  the 
plaintiff,  on  the  20th  of  August,  1839,  filed  another  bill  in 
Chancery,  stating  and  praying  to  the  same  purport^  that 


Roots. 
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an  fmswer  was  put  in,  a  motion  made  to  dismiss  the  bill  1941. 
for  want  of  prosecution,  and  ultimately  that  the  bill  was  ^""^^^ 
dismissed  with  costs.  That  the  deponent  had  incurred 
costs  to  the  amount  of  58/.  15«.  lid.,  which  had  not  been 
paid.  That  in  February  last,  a  bill  was  filed  in  this  Court 
by  the  plaintiff  in  formd  pmig^eris,  for  the  same  matter. 
That  the  plaintiff  had  written  letters  (which  were  produced), 
shewing  that  he  intended  to  harass  the  deponent  in  every 
possible  way,  and  that  his  object  was,  as  the  deponent 
believed,  to  force  him  to  give  up  his  mortgaged  security 
without  being  paid. 

Mr.  Suitan  Sharpe  for  the  motion  cited  Baldwyn  v. 
Malo  (a),  Spbrea  v.  Sewell  (5),  and  Brook  v.  Alcock  (c). 

Mr.  Stephenson,  coniri. 

The  LoBD  Chief  Babon  ordered  the  proceedings  to  be 
stayed. 

(a)  3  AnaCr.  835.         {b)  5  Sim.  193.        {e)  I  Smith,  Ch.  Pr.  555. 


Fbasee  V.  Palmeb. 

TJuly  SrJ. 
HE  object  of  the  petition  was  to  obtain  the  payment  of  The  tnittee  of 
certain  professional  charges,  made  by  Alderman  Harmer  proper^y'of^a 
as  BoUdtor  to  the  defendant,  Mrs.  Palmer,  in  two  suits  in  ™2i m herat- 
Chanoery,  and  an  action  which  had  been  instituted  in  toraey  in  three 

'  leTermi  suits, 

relation  to  Mrs.  Palmer's  separate  annuity,  of  which  Alder-  instituted  in  re- 

man  Harmer  was  trustee.    The  charges  had  been  dis*  tnut  property. 

allowed  by  the  Master,  on  the  ground  that  Harmer  being  'hMe'suit^hlf 

both  trustee  and  solicitor  to  Mrs.  Palmer,  was  not  entitled  was  not  a  party; 

to  any  costs  as  against  his  cestui  que  trust,  except  costs  mnM-.—Heid, 

out  of  pocket.    It  was  stated  that  Mrs.  Pahner  had  been  *?t  ["  ^^l^^l 

titled  to  his 
costs,  as  be- 
tween solicitor  and  client ;  but  in  the  two  others  only  to  costs  out  of  pocket. 
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1841.  informed  as  to  the  rule  of  law  on  the  subject,  and  had 
expressly  agreed,  though  verbally  only,  that  Haimer  shoold 
be  allowed  out  of  her  separate  estate  all  his  chaises  and 
expenses,  both  as  a  solicitor  and  otherwise,  incurred  in 
the  execution  of  the  trust;  except  that  he  was  not  to 
charge  any  thing  for  receiving  the  annuity. 

The  first  suit,  that  of  '^  Eraser  v.  Palmer/'  was  brought 
by  Eraser,  as  a  creditor  of  Mrs.  Palmer,  against  Mr. 
and  Mrs.  Palmer,  to  enforce  payment  of  his  debt  out  of 
her  separate  estate  (a).  To  that  bill  Hanner  was  not  a 
party. 

In  the  second  suit,  that  of ''  Palmer  v.  Eraser,''  a  bill  in 
the  nature  of  a  bill  of  interpleader  was  filed  by  Palmer 
against  Harmer  and  Mrs.  Palmer,  praying  for  the  direc- 
tions of  the  Court  concerning  the  annuity  (6).  To  this  bill 
Harmer  and  Mrs.  Palmer  severally  demurred,  and  their 
demurrers  were  allowed. 

Lastly,  the  action  of  ''  Harmer  v.  Palmer"  was  brought 
by  Harmer  as  trustee,  to  recover  the  annuity,  and  this 
action  was  successful. 

Mr.  G.  L.  Russell,  for  the  petition. — ^There  is  no  rule  to 
prevent  Harmer  in  these  suits  from  recovering  costs,  taxed 
in  the  usual  way.  The  rule  in  New  v.  Jones  (c)j  and 
Moore  v.  Prowd  {d),  does  not  apply — at  all  events  it  cannot 
apply  to  the  first  cause,  in  which  Harmer  was  not  a  partji 
and  which  was  not  in  execution  of  the  trust,  but  adverse  to 
it.  Mrs.  Palmer's  agreement,  however,  extends  to  all  the 
costs,  and  since  the  decision  in  Murray  v.  Barlee  {e)j  it  is 
impossible  to  say  that  she  may  not  make  a  bai^n  for 
herself,  in  relation  to  her  separate  estate.  Haimer  sent 
his  amount  of  fees,  &c.,  to  Mrs.  Palmer,  at  her  own  re- 
quest.  Smith  V.  Longford  {g). 

(fl)  See  ante,  Vol.  3,  p.  279.  {d)  3  Myl.  &  C.  45. 

(6)  Ante,  Vol.  3,  p.  491.  (e)  4  Sim.  82 ;  3  Myl.  &  K.  209. 

(c)  Jarm.  Conv.  Vol.  9,  p.  338.  {g)  2  Beav.  302. 
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Mr.  Sin^kimon,  contrh. — If  Mrs.  Palmer  is  bound  by  1841 
the  agreement  in  the  manner  represented^  the  order  for 
taxation  is  wrong.  [Aldersan^  B. — If  there  is  any  excep- 
tion to  the  rule  as  to  costs  between  cestui  que  trusts  and 
trustees^  it  ought  to  appear  clearly  and  distinctly:  more 
particularly  where  the  parties  are  attorney  and  client.] 
Moore  t.  Frowde  is  explicit  on  that  subject.  But  here  it 
is  contended  that  the  business  done^  at  least  in  one  suit, 
was  not  done  in  relation  to  the  trust  property.  But  it  was 
the  duty  of  this  party  to  protect  the  trust  property.  Mrs. 
Palmer  could  only  be  made  liable  to  the  demand  of  Eraser 
through  her  trustee.  She  was  only  sui  juris  as  to  a  parti- 
cular estate.  There  could  be  no  personal  decree  against 
her  in  respect  of  that  property :  Francis  v.  WigzeU  (a).  If, 
then,  it  was  the  trustee's  duty  to  protect  her  interest,  can 
he,  in  discharge  of  such  a  duty,  entitle  himself  as  against 
the  married  woman,  or  her  separate  estate,  to  charge  the 
estate  with  the  expenses?  If  Harmer  had  been  a  party 
to  the  suit,  there  would  have  been  no  question.  But  be- 
cause the  bill  was  filed  against  her  wrongly,  he  not  being 
a  party,  it  is  contended  that  he  may  charge  in  his  charac- 
ter of  solicitor. 

Aldersok,  B. — I  think  the  Master  was  wrong  as  to  the 
first  suit,  and  right  as  to  the  others.  In  the  first  suit 
Harmer  was  not  acting  in  the  character  of  trustee,  though 
he  was  Mrs.  Palmer's  solicitor.  As  to  the  other  matters, 
he  is  clearly  not  to  be  allowed  more  than  his  costs  out  of 
pocket.  The  principle  is,  that  the  estate  is  to  be  protected 
by  the  unbiassed  judgment  of  the  trustee.  Can  a  solicitor, 
who  is  a  trustee,  be  allowed  to  make  a  profit  of  the  contest 
in  which  the  estate  Ib  involved  ?  If  so,  he  would  have  two 
interests  in  opposition  to  each  other.  A  trustee  in  such  a 
situation,  has  a  duty  to  perform  and  a  private  interest. 
In  some  cases,  if  the  costs  now  asked  for  were  put  into 

(a)  1  Madd  258. 
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the  scale^  private  interest  wonld  kick  the  beam.  It  has 
been  said,  that  the  attorney  in  this  case  is  respectable ;  it 
may  be  so^  but  it  is  in  order  that  attomies  may  be  respect- 
able that  they  sustain  the  loss.  I  think^  tharefore^  that 
in  the  first  suit  he  ought  to  be  allowed  his  costs  as  between 
attorney  and  client,  and  that  in  the  two  other  suits  he 
ought  to  be  neither  a  sufferer  nor  a  gainer.  The  ease 
must  proceed  on  the  principle  laid  down  by  the  Lord  Chan' 
cellar  in  Mybie  and  Craiff. 


Where  money 
is  in  Court  un- 
der a  railway 
act,  previoua  to 
being  laid  out 
in  lands  to  be 
settled  "  to  the 
like  uses,"  the 
Court  will  lend 
Its  aid  to  an 
advantageous 
purchase  be- 
yond the 
amount  of  the 
money  in  Court; 
and  will  direct 
the  extra  costs 
to  be  paid  out 
of  the  money 
in  Court 


Ex  parte^'Szwron — In  the  Matter  of  the  Manchesteb 
AND  Birmingham  Railway  Act. 

IHIS  was  the  petition  of  a  tenant  for  life  of  certain 
lands  devised  in  trust  under  the  will  of  Gabriel  Newton. 
Certain  messuages  had  been  purchased  by  the  Railway 
Company  at  £2200^  and  the  money  had  been  paid  into 
Court  under  the  disability  clause.  The  trustees  after- 
wards entered  into  a  contract  for  the  purchase  of  other 
messuages  at  a  higher  price  than  £2200^  and  it  was  ar- 
ranged that  the  excess  of  costs  occasioned  by  the  larger 
purchase  should  be  secured  by  a  perpetual  rent-chai^  on 
the  newly  purchased  property.  The  Master  having  re- 
ported against  this  contract,  and  exceptions  to  his  report 
having  been  taken  and  allowed,  it  was  referred  back  to 
him  to  review  his  report  and  tax  the  costs.  The  Master 
then  disallowed,  as  against  the  Company,  all  costs  occa- 
sioned by  the  peculiarity  of  the  contract,  including  the 
costs  of  the  exceptions;  and  Alderson,  B.,  having  con- 
firmed this  decision,  the  object  of  the  present  application 
was,  to  have  those  costs  paid  out  of  the  money  in  Court. 

Mr.  Smphnson  and  Mr.  Mylner  for  the  petition. 


Ordered  as  prayed. 
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BiCKBTTS  V.  LOFTUS. 


Julv  Ui,  2nd. 
Nov,  16th. 


JDT  indentures  of  lease  and  release,  dated  respectively  the      a  father,  up* 
26tli  and  27tli  April,  1790,  and  made  in  contemplation  of  2!i^,^,2^ 
the  maniage  of  General  William  Loftns  with  Lady  Eliaa-  tiedimdito  Ae 

use  of  the  child- 

beth  Townahend,  the  manor  or  lordship  of  EiUbride,  in  the  ren  of  his  fint 
county  of  Wicklow,  and  various  other  real  estates  in  the  i^olem)  foT* 
counties  of  Wicklow  and  Westmeath,  were  conveyed  to  J^^j^^^' 
the  uae  of  William  Loftus  for  his  life,  and  after  his  decease  ai^rai  and  pro. 

-  portions,  man- 

to  the  use  of  trustees  for  certain  terms  of  100  years  and  ner  and  form,  as 
200  years,  upon  trust  for  raising  an  annual  sum  for  the  ^ime  to  time*^ 
jointure  of  Lady  Elizabeth  and  portions  for  her  children:  by  deed  or  win 

,  appomt,  and  in 

and  firom  and  immediately  after  the  expiration  or  sooner  default  of  ap- 
determination  of  the  said  terms,  and  subject  thereto,  to  ^^nse^  the 


said  children 
(except  the 


the  use  of  Henry  Loftus,  W.  Francis  Bentinck  Loftus, 

Mary  Ann  Loftus,  Harriet  Loftus,  and  Frances  Mary  eldest)  as  te- 

nants  in  com- 

Loftus,  the  sons  and  daughters  of  the  said  William  Loftus  monintaii.  au 

by  Margaret  his  late  wife,  for  such  estate  and  estates,  and  except  two)'     ^ 

in  such  parts,  shares  and  proportions,  manner  and  form,  2kSrt  «>n*Mid    "^ 

as  the  said  W«  Loftus  should  from  time  to  time,  by  any  a  daughter,  died 

deed  or  deeds,  writing  or  writings,  to  be  by  him  sealed  and  of  the  settlor. 

ddivered  in  the  presence  of  and  attested  by  two  or  more  Sti^i*^''*" 

power,  the  set- 
tlor appointed  a  rent-charge  out  of  the  estates  to  the  daughter,  and  the  estates,  subject  to  the 
rant-charge,  to  the  son  in  fee  : — Held^  that  the  appointment  so  made  to  the  surviTing  children 
was  a  TaHd  execution  of  the  power. 

In  a  maniage  settlement,  by  which  real  estates  wera  settled  to  the  use  of  the  children  of  the 
•etdor  by  a  former  marriage,  power  was  reserved  to  the  settlor,  "  during  his  life,"  by  deed  to 
demise,  limit,  or  appoint  any  of  the  settled  lends  to  trustees  for  terms  of  years,  upon  trust,  by 
sale  or  otherwise,  to  raise  any  sum  or  sums  for  the  better  advancement  in  the  world  and  prefer- 
ment in  marriage  of  such  children,  to  be  raised  and  paid  at  such  times  and  subject  to  such  condi- 
tiona  and  limitations  (such  limitations  to  be  for  the  benefit  of  the  children)  aa  the  settlor  should 
by  sodi  deed  appoint.  By  deed  reciting  the  power,  the  settlor  limited  the  estates  to  trustees 
fir  a  term  of  1000  years  '*  to  commence  alter  his  decease,"  and  *'  without  impeachment  of 
waste,"  upon  trust  to  sell  the  premises  comprised  in  the  term,  and  out  of  the  proceeds  of  the  sale 
to  pay  and  apply  certain  specified  sums  to  the  several  children  by  name : — HM,  that  this  was 
a  valid  execution  of  the  power,  and  that  two  of  the  children  having  died  intestate,  and  without 
issue,  in  the  settlor's  lifetime,  the  sums  appointed  to  them  devolved  to  the  settlor,  and  were 
ittfajjeet  to  the  dispositions  of  his  will. 

Wbera  by  the  terms  of  a  power  the  instrument  by  which  it  is  executed  is  to  be  sealed  and 
deliTered  in  the  presence  of  and  attested  by  two  or  more  credible  vritnesses,  it  is  vaMdeatyrimi 
/meie  evidenoe  fk  attestation  if  on  the  instrument  there  vppmn  an  indorsement  to  the  effect 
that  it  has  been  sealed  and  delivered  in  the  presence  of  two  persons,  although  such  two  persooA 
an  not  OMned  aa  vritiieHes»  either  in  the  body  of  the  initsnmeat  qr  the  attestetion. 
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I84I.        credible  witnesses,  with  or  without  power  of  reTOcation;  or 
Bio^iiTa      ^y  ^*  '***  ^"^  *^^  testament,  in  writing,  to  be  by  him 
«.  signed,  sealed,  published,  and  declared  in  the  presence  of 

and  attested  by  three  or  more  credible  witnesses,  direct, 
limit,  give,  devise,  or  i^point  of  or  concerning  the  said 
manor,  lordships,  castle,  town,  messuages,  cottages,  buids, 
hereditaments,  and  premises,  or  any  part  or  parts  thereof; 
and  for  want  of  or  in  default  of  such  direction,  limitstioii, 
gift,  devise,  or  appointment,  and  subjeet  to  such  directioii, 
limitation,  gift,  devise,  or  appointment  as  should  at  a&j 
time  or  times  be  so  made  or  given  when  the  same  should 
not  be  a  complete  and  absolute  direction,  limitation,  gift, 
devise  or  appointment,  or  complete  and  absolute  direetioni, 
&c.,  then  to  the  use  of  the  said  W.  F.  Bentinck  Loftas, 
Mary  Ann  Loftus,  Harriet  Loftus,  and  Frances  Msiy 
Loftus,  equally  to  be  divided  between  them  as  tenants  in 
common,  and  the  respective  heirs  of  their  bodies,  with 
remainders  over  in  favour  of  the  children  of  the  second 
marriage. 

The  settlement  contained  the  following  proviso :— ''  Pro- 
vided always,  and  it  is  herebj  agreed  and  declared,  that  it 
shall  and  may  be  lawful  for  the  said  William  Loftus  from 
time  to  time,  and  at  all  times  during  his  life,  by  any  deed 
or  deeds  in  writing,  to  be  by  him  sealed  and  delivered  in 
the  presence  of  and  attested  by  two  or  more  credible  wit- 
nesses (but  subject  to  the  rent-charge  of  £200  hereby 
granted  to  the  said  Lady  Elizabeth,  and  to  the  said  terms 
of  100  years  and  200  years,  and  the  trusts  thereof  herein- 
before declared),  to  grant,  demise,  Umit,  or  appoint  all  ff 
any  of  the  said  manor,  hereditaments,  and  premises  to 
anj  person  or  persons,  his  executors,  administrators,  or 
assigns,  for  any  term  or  terms  of  years,  upon  trust  by  ask 
or  mortgage  of  the  said  lands  and  hereditaments  so  to  be 
granted,  limited,  or  appointed  for  all  or  any  part  of  such 
term  or  terms,  or  out  of  the  rents  or  profits  thereof,  or 
otherwise,  as  to  the  said  trustees  shall  seem  meet,  to  krj 
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and  nuse  any  aum  or  auma  for  the  better  advaaoement  in  iB41. 
the  world  and  preferment  in  marriage  of  the  said  Henry 
Loftna,  WilUam  Francia  Bentinck  Loftos,  Mary  Ann 
Loftoa,  Harriet  Loiftus^  and  Francea  Mary  Loftua,  the 
sons  and  danghtera  of  the  said  William  Loftns  by  the  said 
Margaret  his  late  wife^  or  any  or  either  of  them,  to  be 
raised  and  paid  at  such  times  and  with,  nnder,  and  sab<- 
ject  to  snch  provisoes,  conditions,  and  limitations  oyer  (such 
limitations  over  being  for  the  benefit  of  snch  children)  as 
in  and  by  snch  deed  ot  deeds,  to  be  sealed,  and  delivered, 
and  attested  as  aforesaid,  shall  be  directed,  declared,  and 
expresaed  of  or  concerning  the  same.'' 

The  marriage  took  effect  soon  after  the  execntion  of  the 
settlement. 

In  1792  Frances  Mary  died  unmarried. 

In  1804  Harriet  Loftus  married  the  plaintiff,  Mr. 
Bicketta.  Upon  the  occasion  of  that  marriage  an  inden- 
ture of  appointment,  dated  20th  of  July,  1804,  was  made 
and  executed  between  and  by  General  Loftus  of  the  one 
part,  and  certain  trustees  of  the  other  part,  whereby,  after 
reciting  the  settlement  and  the  provisions  therein  con- 
tained for  providing  for  the  children  of  the  former  mar- 
riage, the  marriage  of  General  Loftus.  with  Lady  Elizabeth, 
tiie  death  of  Frances  Mary,  and  that  General  Loftus  was 
deriroua  to  make  provision  for  the  surviving  children 
(naming  them)  by  executing  an  appointment  under  the 
power  for  that  purpose  contained  in  the  said  proviso,  and 
to  make  provision  for  them,  each  jE4000,  it  was  witnessed 
that,  in  purauance  of  the  said  intention,  and  in  considera- 
tion of  natural  affection,  &c.,  and  in  order  to  make  a  pro- 
vision for  them  under  the  power  aforesaid,  he,  in  pursuance 
and  by  virtue  and  in  execntion  of  the  power  and  authority 
m  him  vested  in  and  by  the  said  redted  indenture  of  re* 
lease  and  settlement,  and  of  all  other  powers  and  authori« 
ties  then  in  him  vested,  or  in  anywise  enabling  him 
thereunto,  granted,  demised,  and  appointed  to  the  trusteei^ 
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1S4I.  their  executors  and  adminiatraton^  all  and  singQlar  the 
manor,  hereditaments,  and  premises  mentioned  and  com- 
prised in  and  granted  and  released  by  the  said  indenture 
of  release  of  the  27th  April,  1790,  with  their  i^par* 
tenances,  to  hold  the  same  kc.  for  and  during  the  term 
of  lOOQ  years,  to  commence  after  the  decease  of  the  said 
William  Loftus,  without  impeachment  of  waste,  upon  tmst 
within  six  months  after  the  commencement  of  the  said 
term  to  make  sale  or  mortgage  of  the  premises  comprised 
in  the  said  term,  and  by  the  proceeds  of  snch  sale  or  mort. 
gage  to  raise  the  sum  of  £12,000,  with  interest  at  £5  per 
cent.,  and  thereout  to  pay  the  following  sums  to  the  ap* 
pdintor's  children  by  way  of  advancement,  namely — 
£1000  to  Henry,  £3000  to  W.  F.  Bentinck,  £4000  to 
Mary  Ann,  and  £4000  to  Harriet;  and  upon  further 
tmst,  upon  the  decease  of  the  survivor  of  them,  William 
Loftus  and  Lady  Elizabeth  to  raise  £3000  for  Henry  and 
£1000  for  William  Francis  Bentinck. 

In  1811  Mary  Ann  Loftus  died  unmarried;  and  in  1823 
Henry  Loftus  died  without  issue. 

By  the  will  of  General  Loftus,  dated  the  24th  June,  1830, 
sedting  the  deeds  of  1790  and  1804,  and  that  by  the  deaths 
pf  his  children  Henry  and  Mary  Ann  in  his  lifetime,  the 
sums  of  £1000  and  £3000  belonging  to  the  former  and 
the  sum  of  £4000  belonging  to  the  latter  under  the  deed 
of  1804  had  accrued  to  him  the  testator,  he  the  testator 
thereby  appointed  and  bequeathed  the  sum  of  £1800  part 
of  the  aforesaid  sums  to  his  son  W.  Francis  Bentinck  Loffcua^ 
and  £200  other  part  thereof  to  his  daughter  Mrs.  Bicketts, 
and  directed  that  the  residue  should  fidl  into  the  estate* 
The  testator  then,  in  pursuance,  as  therein  stated,  of  the 
power  and  authority  vested  in  him  in  and  by  the  settlement 
of  1790,  and  in  exercise  of  that  power,  gave,  devised,  and 
appointed  all  and  singular  the  manor  and  lordship  of  Kill* 
bride  in  the  county  of  Wicklow,  and  all  and  singular  other 
Ijhe  estates,  towns,  &c.  in  the  county  of  Wicklow  and  alsoii^ 
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the  county  of  Westmeath^  comprised  in  or  snbjeci  to  the  1B41. 
said  marriage  settlement^  and  the  said  power  of  appointment 
therein  contained^  free  from  the  terms  therein  limited  of 
200  years  for  raising  portions  for  the  children  of  the  second 
marriage  which  were  thereinafter  prorided  for,  but  subject 
and  without  prejudice  to  the  trust  of  the  term  of  1000  years 
limited  by  the  deed  of  July  1804,  except  so  far  as  those  trusts 
were  thereinafter  satisfied  and  discharged, ''  to  the  use  of 
the  said  William  Francis  Bentinck  Loftus  and  Harriet  the 
wife  of  T.  B.  Bicketts,  Esq.,  my  only  children  now  Uring  by 
my  first  wife  Margaret,  for  the  respective  estates,  and  in  the 
parts,  shares,  and  proportions,  manner  and  form  following, 
that  is  to  say,  to  the  use,  intent,  and  purpose  that  my  said 
daughter  Harriet  Bentinck  Ricketts  and  her  assigns  shall 
and  may  during  her  life  have  and  receive  and  take  out  of 
the  said  lands,  hereditaments,  and  premises  one  dear  rent- 
charge  or  annual  sum  of  £100  free  from  all  deductions,  to 
be  paid  and  payable  to  her  by  quarterly  payments,  namely, 
on  the  25th  day  of  March,  the  24th  day  of  June,  the  29th 
day  of  September,  and  the  25th  day  of  December  in  each 
year  for  her  sole  and  separate  use  and  benefit,  free  from  the 
control,  debts  or  engagements  of  her  present  or  any  future 
husband,  and  without  power  of  anticipating  the  same  or 
any  part  thereof,  with  power  to  enter  and  distrain  upon 
the  said  premises  for  the  same ;  and  subject  thereto  to  the 
use  of  my  said  son  Francis  Bentinck  Loftus,  his  heirs  and 
assigns  for  ever.'' 

In  1831  General  Loftus  died. 

The  present  bill  was  filed  by  Mr.  and  Mrs.  Bicketts 
against  Francis  Bentinck  Loftus  for  the  purpose  of  obtain- 
ing a  declaration  from  the  Court,  that,  subject  to  the 
trusts  of  the  terms  of  years  created  by  the  indentures  of 
settlement  of  April  1790,  the  plaintiffs  were  entitled  in 
right  of  Mrs.  Bicketts  to  one  moiety  of  all  the  settled  es- 
tates ;  the  powers  of  appointment  created  by  the  settlement 
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n6t  havinf  ,  as  the  bill  suggested,  under  the  drcmaBtanoei; 
been  duly  executed. 

The  cause  now  came  on  for  hearing. 

In  the  course  of  the  cause  the  phimtifFs'  oounsel  took  a 
formal  objection  to  the  deed  of  1804,  on  the  ground  that 
the  execution  of  it  was  not  properly  attested.  In  the  body 
of  the  deed  it  was  expressed  that  William  Loftus  '^  by  this 
present  deed  in  writing  by  him  sealed  and  dehrered  in  the 
presence  of  and  attested  by  the  two  credible  witnesses  whose 
names  are  indorsed  on  the  back  of  these  presents  as  wit- 
nesses of  the  execution  hereof,  did,  in  pursuance  and  in 
exercise  of  the  power,  ftc.,  grant,  limit  and  appoint,  tc" 
The  attestation  was  in  the  following  form : — Signed,  sealed, 
and  delivered  by  the  within-named  WilUam  Loftus  (being 
first  duly  stamped)  in  the  presence  of  Ottiwell  Bobinson, 
of  Craven-street,  Strand,  gent.,  Robert  Spencser,  of  Old 
Burlington-street,  gent/'  The  substance  of  the  objection 
was,  that,  as  there  was  no  evidence  of  the  attestation  be- 
yond the  claim  itself,  and  as  those  persons  might  have  been 
present  without  having  animmn  aitegUnuU,  there  ought  to 
have  been  some  statement  that  they  attested^  or  that  ike 
execution  took  place  in  their  presence  as  witnesses, 

Aldbbson,  B.  (after  referring  to  Doe  d.  SpUsbury  v.  B»- 
dett  (a).) — I  think  there  was  a  sufficient  attestation.  The 
words  of  the  power  are,  that  there  shall  be  two  witnesses, 
and  that  the  requisites  of  the  power  shall  be  complied  with 
in  their  presence.  The  power  requires  sealing  and  de- 
livery. I  think  these  persons  have  stated  that  they  saw 
the  testator  seal  and  deliver.  In  a  late  case  in  the  Ex- 
chequer {b)  it  was  held  that  any  equivalent  expression  was 

(a)  9  Ad.  &  £11. 086.  (6)  Cwim»  v.  Ktmiek,  3  M.  ft  W.  461., 
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sufficient  to  shew ''  publication/'    A  muUo  fortwri  the  ex«        1841 
preasions  here  used  are  sufficient  to  shew  that  the  deed  was 
attested.   Whj  did  they  sign  at  all  except  as  witnesses  ? 

The  cause  then  proceeded,  and  the  arguments  on  this 
occasion  were  confined  to  the  question — whether  the  second 
power,  contained  in  the  settlement  of  1790,  was  well  ex- 
ecQted  by  the  deed  of  1804. 

Mr.  Girdleatone  and  Mr.  Kiie,  for  the  plaintiffs. — 
The  object  of  the  second  power  is  the  advancement  in 
the  world  of  sons,  or  the  preferment  in  marriage  of  daugh- 
ters. The  power  is  ''  during  his  life  by  deed''  to  appoint. 
1^  power  must  be  executed  by  deed.  In  all  fiedr  and  rea- 
sonable construction  it  is  a  power  in  derogation  of  the 
settlor's  present  life  interest^  to  be  executed  antecedently  to 
the  time  when  the  estate  itself  will  become  vested  in  the 
objects  of  the  power.  The  estate  is  vested  in  the  objects, 
subject  to  the  estates  and  shares  to  be  Umited  by  the 
parent.  So  the  power  to  advance  must  be  a  power  to  be 
eserased  during  the  life  of  the  parent.  Advancement  and 
preferment  import  a  present  object.  If  the  advancement 
is  postponed,  the  consequence  may  be,  as  here,  that,  upon 
the  child's  death  in  his  parent's  lifetime,  the  parent  takes 
the  benefit  of  the  advancement.  The  words  ^*  during  his 
life"  are  surplusage,  unless  the  advancement  or  preferment 
is  to  take  place  in  the  parentis  lifetime.  If  this  execution 
of  the  power  is  valid,  he  might  have  appSointed  the  whole 
property  for  the  advancement  of  one  child  in  derogation  of 
the  first  power. 

There  are  other  objections  to  the  instrument  of  1804. 
Xhe  powCT  is  to  adwmce  or  prefer  t  but  the  instrument 
executing  the  power  treats  the  power  as  a  proviriou. 
Again,  the  term  limited  by  the  instrument  is  to  commence 
ta  friwroj  and  to  be  without  impeachment  of  waste ;  but 
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1841.  there  is  nothing  in  the  power  authorizing  a  limitatioii 
without  impeachment  of  waste.  Upon  the  whole,  if  this 
instrument  cannot  take  effect  under  the  second  powers  it 
cannot  under  the  first.  Bristow  v.  Warde{a),  BmUkdgey. 
IhrriU{i). 

Mr.  Simpkmgan  and  Mr.  Bacmn,  for  the  defendants.— » 
On  the  construction  of  the  settlement,  there  can  be  no 
doubt  that  the  Oeneral  had  an  arbitrary  and  capricious 
power  to  direct  the  money  to  be  raised  and  paid  at  any 
time  or  times  he  should  think  fit.  That  is  the  general 
construction  of  the  settlement ;  but  even  taking  the  power 
by  itself,  can  it  be  contended  that  the  parly  taking  the 
estate  subject  to  the  power,  has  a  right  to  say  that  the 
money  shall  not  be  raised  after  the  settlor's  death  ?  Bemdes^ 
in  this  case,  the  settlement  is  purely  voluntary  as  regards 
the  children  of  the  first  marriage.  How  can  it  be  said, 
that  words,  importing  a  general  power  to  raise  at  any  time 
he  thinks  fit,  shall  be  confined  to  the  settlor's  life  ?  It  is 
contrary  to  the  express  words  of  the  deed.  There  is  no 
trust  in  Gteneral  Loftus  to  raise  the  portions.  He  was  to 
have  free  and  unlimited  power  for  that  purpose.  [They 
were  then  stopped  by  the  Court.] 

Alderson,  B.,  expressed  his  opinion  to  be  clear,  that  the 
operation  of  the  second  power  was  not  confined  to  the  IiGb* 
time  of  General  Loftus,  and  that  it  was  well  executed  by 
the  deed  of  1804. 

Jvfy  1th.  The  question  whether  the  first  power,  created  by  the  deed 
of  settlement  of  1790,  was  well  executed  by  the  will  of 
Oeneral  Loftus,  was  this  day  argued  before  AUenmif  B.^ 
and  Bjolfe,  B. 

(a)  2  Ves.  jun.  336.  {h)  Id.  357. 
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Mr.  Gtrdkitone  and  Mr.  Koe  appeared  for  the  plaintifft;        |g4i; 

Mr.  Simpkinson  and  Mr.  Bacon,  for  the  defendants. 

Mr.  Girdlestone. — ^First,  upon  the  true  oonatniction  of 
the  power,  on  the  death  of  three  out  of  the  fi^e  objects,  the 
power  was  so  fiar  gone  that  it  could  not  be  executed  in 
the  way  of  appointing  the  whole  estate  to  the  suryiving 
objects :  and  if  it  could  not  be  so  executed,  then,  as  that 
was  all  which  the  appointor  professed  to  do,  the  appoint- 
ment fails  in  toto,  and  the  limitation  in  default  of  ap- 
pointment takes  e£Pect.  The  power  was  not  one  of  selec- 
tion or  exclusion,  it  only  prescribed  what  estates,  and 
in  what  manner  and  form  the  individuals  named  were  to 
take.  It  was  not  a  power  to  vary  the  objects.  Under  a 
limitation  of  this  description  the  estates  are  vested,  subject 
to  be  divested  only  in  the  event  of  a  proper  execution  of 
the  power :  Smith  v.  Camef/brd  (a).  How  can  an  appoint- 
ment to  two  satisfy  the  terms  of  a  power  to  appoint  to  five 
in  such  shares,  &c.  ?  If  it  does,  either  you  must,  in  the 
expression  "  in  default  of  such  appointment,''  construe  the 
word  ''such''  to  mean  <'any,"  or  you  must  introduce  the 
word ''  survivor,  or  survivors."  But  in  the  case  of  a  deed, 
such  a  liberty  cannot  be  taken.  That ''  such"  is  a  relative 
word,  and  cannot  be  modified,  appears  from  Denne  d.  Briddon 
V.  Page  (*),  Doe  d.  Dacre  y.Dacre  (c),  Burleigh  v.  Pearson  {d), 
Bielefield  v.  Record  (c),  Howgrave  v.  Cartier  (/).  If,  upon 
the  face  of  the  instrument,  you  find  clear  and  distinct  evi- 
dence of  an  intention  that  all  the  children  of  the  first  mar- 
riage should  have  the  benefit  of  the  power,  and  an  absence 
of  intention  to  give  that  benefit  to  some  only,  you  cannot 
execute  the  power  in  behalf  of  survivors  only :  if  it  were 

(a)  2  Yes.  jun.  698.  (d)  I  Yes.  len.  281. 

(6)  11  Eait,  603,  n.;  3  T.  R.  (e)  2  Sim.  354. 

87.  (/)  3YC8.&B.79. 

(c)  1  B.  &  P.  250. 
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dkhtxmae,  the  imie  of  tlie  deceased  children,  if  they  had  lS»d 
issue,  would  have  been  defeated.  MadUHson  y.  Andrew  {a) 
shews,  that  where  there  »  a  power  to  appoint  among  cer- 
tain objects,  and  one  dies  in  the  lifetime  of  the  appointor, 
the  party  cannot  appoint  to  a  deceased  object.  Bayk  ▼.  T%e 
Bishop  of  Peterborough  {b),  which  will  be  cited  on  the  other 
side,  was  not  a  case  of  a  limitation  to  certain  individuals,  as 
here,  but  to  a  class ;  and  there  was  not  a  limitation  over  in 
default  of  such  appointment.  That  there  is  a  distincticm 
between  the  case  of  individuals  named,  and  a  class,  appears 
firom  Reade  v.  Reade  (c).  In  that  case  there  could  be  no 
lapse  of  the  power  if  it  could  have  been  executed  in  favour 
of  surviving  objects.  [Rolfey  B. — ^But  in  that  case,  as  I 
collect  it,  the  one  fourth  did  not  go  amongst  the  four.] 
tn  Butcher  v.  Butcher  {d),  it  was  argued  by  Richards  that 
an  appointment  to  one  of  several  objects  who  was  dead 
rendered  the  whole  appointment  void.  Vane  v.  Lord 
Dungannon  (e).  In  the  present  case  it  will  be  observed 
that,  while  the  second  power  may  be  exercised  in  favour  of 
the  five  children,  "  or  any  or  either  of  them,^'  the  first 
power  is  in  terms  more  limited. 

Supposing,  however,  that  the  court  should  be  of  opin- 
ion, that  the  first  power  is  well  executed  in  other  re- 
spects, it  remains  to  be  considered  whether  a  gift  of  a 
rent-charge  is  a  due  execution  of  it.*  Under  the  settle- 
ment the  children  are  to  be  entitled  "  for  such  e^aie  and 
estates,  and  in  such  parts,  shares,  and  prcqportiens,''  &c  as 
General  Loftus  shall  appoint.  He  has  in  form  appointed 
to  the  surviving  son  and  daughter  "  for  the  respective 
estates  &c.  following ;''  but  what  is  appointed  to  tlie 
daughter  is  not  an  estate,  but  a  mere  rent-chaige.  If 
sudi  an  appointment  be  good  under  such  drcnmstanoea, 
so  would  the  appointment  of  a  mere  right  of  way.    Roberts 

(a)  I  Vez.  sen.  57.  (e)  5  Vm.  744. 

[b]  I  Vet.  jun.  .299  ;   4  Bro.         (d)  I  Ves.  &  B.  86. 
C.  C.  243.  («)  2  Sch.  fr  L.  118,  124, 125. 
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f .  Dixall  (a),  and  the  other  cases  collected  on  this  point  in  1841. 
a^iffden  on  Powers  {b),  are  distinguishable  from  the  pre« 
sent.  For  in  those  cases  either  the  appointor  had  power  to 
direct  the  estate  to  be  sold,  and  to  appoint  the  proceeds  of 
the  sale,  or  the  terms  of  the  power  were  such  as  to  warrant 
an  exclnsire  appointmenti  in  which  case  the  party  excluded 
migfat  hare  a  rent-charge. 

If  the  Court  should  be  of  opinion  that  the  will  is  not  a 
good  appointment,  then  the  sum  of  £8000  sinks  into  the 
estate  and  goes  to  those  who  take  in  default  of  appoint- 
inent. 

Mr.  Sinq^imon,  contra,  was  desired  by  the  Court  to 
confine  his  arguments  to  the  first  point. — ^The  question  is, 
in  whom  the  estate  vested  in  de&ult  of  appointment.  If 
it  Tested  in  the  five  children,  there  is  an  end  of  the  argu- 
ment drawn  bom  the  word  ''  such/'  If  it  vested  in  the 
fonr,  as  is  contended  on  the  other  side,  the  consequence 
would  be  that  if  any  of  the  four  died  in  the  lifetime  of  the 
General,  the  estate  would  in  every  event  go  to  the  sur- 
vivors of  the  four  to  the  exdnsion  of  Henry  and  his  chil- 
dren. Henry  could  not  in  such  case  take  by  appointment/ 
beeanse  an  aj^intment  to  him  and  the  surviving  children 
would  not  be  a  due  execution  of  the  power  to  appoint  to 
the  five.  Though  Henry  might  have  survived  the  General, 
and  have  had  issue,  and  though  he  was  an  original  ubject  of 
the  power,  he  would  take  nothing.  On  the  other  hand,  if 
Henry  died  in  the  General's  lifetime  the  General  would  be 
stripped  of  all  the  authority  which  he  had  reserved  to  him- 
sdf  to  enforce  the  obedience  of  his  chfldren.  He  woidd 
not  be  able  to  appoint  to  one  child  a  larger  share  than  to 
the  others,  but  the  four  childrra  would  take  equally. 
[AUeroon,  B. — ^And  if  Henry  were  the  sole  survivor,  it. 


(a)  2  Eq.  Ca.  Abr.  668,  pi.  19  ;  Sug.  Pow.,  App.  No.  22. 

(b)  Sttg.  Pow.,  Vol.  Up.  see. 
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184U  woiild  go  over  to  the  eldest  child  of  the  second  marriage.] 
Is  it  not  clear  firom  the  anthorities  cited,  as  well  as  othen, 
that  this  power  of  appointment  was  conpled  with  an  im- 
plied condition  that  it  should  he  exercisable  in  fieiyonr  of 
the  surrivors?  All  the  cases  support  this  view,  except 
perhaps  that  of  Reade  r.  Beade,  which  it  is  difficult  to  un- 
derstand. M*Ghie  y.  M*Ghi€{a)  deddes  that  in  a  case 
similar  to  the  present,  an  appointment  to  the  surviyors  is 
a  good  and  yalid  appointment  of  the  whole  fund.  [iZojf!?, 
B. — ^That  was  not  an  exclusiye  power.]  No.  Then  Bojfk 
y.  Bishop  of  Peterborough  is  a  leading  authority  on  this 
subject,  and  is  recognized  in  Houston  y.  Houston  {b).  The 
only  difference  between  this  case  and  Boyle  y.  Bishop  of 
JPsterborough  is,  that  there  the  power  to  appoint  was 
amongst  ''  all  and  eyery  the  child  and  children,'^  without 
naming  them :  here  the  children  are  named,  but  they  are 
described  as  ''  sons  and  daughters  *'  of  the  appointor.  If 
their  names  had  been  omitted,  Boyle  y.  Bishop  of  Peter" 
borough  would  have  been  dedsiye  of  the  present  qaestioiL 

Mr.  Girdtestone^  in  reply,  said  that  all  he  contended  for 
was,  that  General  Loftus  could  not  execute  the  power  so 
as  to  appoint  the  whole  estate  to  the  surriyors.  He  would 
not  say  that  the  General  might  not  appoint  a  part  to  Heniy. 
The  power  might  exist  for  the  purpose  of  affording  a  pro- 
vision for  him. 

Nov.  16/A.  Alderson,  B. — ^When  this  cause  was  heard  before  me  at 
the  sitting  of  the  Court  of  Exchequer  in  Equity,  in  July 
last,  I  delivered  my  opimon  on  two  of  the  points  then  made 
in  argument :  first,  that  the  attestation  of  the  deed,  executed 
in  1804,  by  General  Loftus,  was  sufficient  in  point  of  fbrm; 
and  secondly,  that  the  deed  itself  was  a  valid  execution  of 
the  power  secondly  mentioned  in  his  settlement.   It  is  not 

(0)  2  Madd.  368.  (6)  4  Sim.  111. 
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tieoeasaxy,  therefore,  again  to  state  the  reasons  on  which        1841. 
that  opinion  was  founded. 

Some  other  points,  however,  remained  for  farther  consi* 
deration,  and  as  one  of  them,  at  least,  involved  a  qnestioti 
of  some  importance,  I  was  anxious  to  avail  myself  of  the 
experience  and  knowledge  of  my  learned  brother  Boffe, 
that  I  might  be  assisted  in  arriving  at  a  correct  conclusion 
thereon.  The  parties  mutually  agreed  that  my  decision 
might  be  given,  notwithstanding  the  then  expected  aboli* 
tkm  of  the  Court's  authority ;  and,  therefore,  now,  although 
my  powers  as  a  Judge  in  Equity  have  terminated  by  the 
passmg  of  the  late  Act  of  Parliament,  and  these  cases  have 
been  transferred  to  the  Court  of  Chancery,  where  they  may 
receive  the  determination  of  more  competent  skill  and 
greater  learning,  I  shall  proceed  to  deliver  my  judgment 
on  the  two  remaining  points,  having  the  less  scruple  in 
4oing  so,  because,  on  this  occasion  at  least,  I  shall  have  the 
Goncuirent  authority  of  my  learned  brother  for  the  conclun 
sions  at  which  I  have  arrived,  although  for  the  reasons  of 
this  judgment  I  am  myself  properly  responsible. 

The  questions,  then,  are  two :  first,  whether  the  will  of 
General  Loftus  contains  such  an  appointment  of  his  estates 
as  is  a  valid  execution  of  the  first  power  given  by  his  set-i 
tlement.  By  that  instrument,  after  settling  his  estates,  on 
the  occasion  of  his  marriage  with  Lady  Elizabeth  Towns-r 
hend,  upon  himself  for  life,  and,  after  his  demise,  providing 
for  Lady  Elizabeth's  jointure,  and  certain  other  matters 
which  are  of  no  importance  on  the  present  question,  he 
conveys  the  property  now  in  dispute  to  certain  trusteea 
therein  named,  to  the  use  of  Henry  Loftus,  William  Francis 
Bentinck  Loftus,  Mary  Ann  Loftus,  Harriet  Loftus,  and 
Frances  Maiy  Loftus,  the  sons  and  daughters  of  the  said 
William  Loftus,  by  Margaret  his  late  wife,  deceased  (wha 
were  in  fact  all  the  children  of  that  marriage),  for  such 
Qstate  and  estates,  and  in  such  parts,  shares,  and  proper*^ 
tionsi  manner  and  form,  as  he  should  from  time  tQ  time  hy 
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1841.  ^7  ^^^  ^  daeds^  writing  or  writuigs^  to  be  by  lam  sealed 
and  delirored  in  the  presence  of  and  attested  by  two  ot 
more  credible  witnesseSi  with  or  without  power  of  revoca- 
tion, or  by  his  last  will  and  testammit  in  writing,  to  be  by 
him  mgned,  published,  and  dedaied,  in  the  preseoee  of 
and  attested  by  three  or  more  credible  witnesses^  direet, 
limiti  give,  devise,  or  appoint  of  or  concerning  the  same 
manors,  &c.,  w  any  part  or  parts  thereof*  And  the  settle- 
ment then  provided,  that  for  want  or  in  default  of  sodi 
direction,  limitation,  gifti  devise,  or  appointment,  and  sub- 
ject to  any  such  direction,  &c.  as  should  at  any  time  be  lo 
made  or  given,  when  tiie  same  should  not  be  a  completo 
direction  or  directions,  &c.  of  the  whole  of  tiie  said  pre- 
mises, or  of  the  whole  of  the  premises  comprised  in  sodi 
directions,  Sec,  or  of  the  whole  and  abaolnte  estate  or  in- 
terest therein  re^ectively ;  and  as  and  when  any  estate  or 
interest  so  to  be  directed,  &c.  therein,  or  any  part  thereof 
should  respectively  end  and  determine,  to  the  use  of  Wil* 
Ham  Francis  Bentincdc  Loftus,  and  his  three  sisten  (the 
four  last-named  of  the  five  children,  exdoding  the  eldest 
son),  equally  share  and  share  alike,  as  tenants  in  oommon, 
ice. J  with  a  limitation  ovot  in  case  of  their  death  without 
issue  to  the  children  of  the  second  maniage  suocessifdy. 

It  is  not  necessary  more  particularly  to  state  the  limita^ 
tions  of  this  settiement,  in  order  to  the  proper  detemiiia- 
tions  of  the  points  raised  in  ai^ument. 

Qeneral  Loftus,  having  thus  s^led  his  estates,  married. 
Subsequentiy,  and  during  his  life,  three  of  the  five  childien 
of  the  first  marriage  died,  that  is  to  say,  Frances  Maiy,  in 
1792,  Mary  Anne,  in  1811,  and  Hmry  L(rftus,  in  1828,  aU 
without  issue.  The  snrriving  daughter,  Harriet,  married 
Mr.  Bicketts,  the  present  plaintiff,  and  the  surriving  son 
is  the  principal  defendant  in  this  suit. 

In  ISSlj^Gteneonl  Loftus  himself  died,  having  by  bis  wiQ 
duly  executed  and  attested,  and  bearing  date  24th  Jane, 
1880,  after  reciting  tiiis  power  vested  in  him,  and  the  pria- 
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eipal  provisions  of  the  deed  executed,  by  him  in  1864t,  to  i841'« 
which  it  is  now  necessary  more  partienlarly  to  refer,  ap- 
pointed (subject  to  a  rent-charge  of  100/.  a  year,  given  to 
Mrs.  Bicketts  for  her  life)  the  whole  of  the  manors,  &c.  to 
his  only  surviving  son,  William  Francis  Bentinck  Loftos, 
the  present  defendant  in  fee. 

The  question  is,  whether  such  an  appointment  is  valid. 
It  is  contended  on  the  part  of  the  plaintiff,  that  it  is  not, 
being  an  appointment  of  the  whole  of  OenenJ  Loftus's 
settled  property;  and  it  was  argued  that,  after  the  deaths 
of  three  out  of  the  five  children  mentioned  in  the  settle- 
ment, no  such  appointment  could  be  valid.  But  after  con- 
mderation  we  are  clearly  of  a  different  opinion.  This  case 
cannot  properly  be  distinguished  from  thatof  JBoyfe  v.  7%^ 
Bishop  of  Peterborough,  where  it  was  expressly  laid  down 
that  the  death  of  one  of  a  class  over  whom  the  power  oil* 
tends,  even  where  there  is  no  power  of  exclusion,  does  not 
prevent  an  appointment  amongst  the  survivors  of  the 
whole  property  to  the  full  extent  of  the  power.  That  case 
has  been  recognized  as  good  law  by  a  variety  of  decisions 
of  the  most  eminent  judges :  by  Lord  EUhn  in  BuicJier 
V.  Butcher  (a) ;  by  Lord  Redesdale  in  Vane  v.  Lord  Dun^ 
gamum  (b) ;  by  Sir  John  Leach  in  M'Ghie  v.  M'Ohie  {c), 
and  hf  the  present  Vice-'ChanceUor  of  England  in  Houston 
V.  Houston  (d)^  It  must  therefore  be  considered  as  of  un- 
doubted authority  and  great  weight. 

The  learned  counsel  for  the  plaintiff  attempted  to  dis^ 
tinguish  it  from  the  present  case,  but  we  think  unsuccess« 
fuUy.  Here,  As  there,  estates  are  given  to  the  children  of 
the  first  marriage  as  a  class,  in  favour  of  whom  the  power 
was  to  be  capable  of  execution  by  General  Loftus.  The 
mere  circumstance  of  their  being  named  in  this  settle^ 
ment,  when  the  children  named  constitute  the  whde 


(a)  1  Vet.  &  B.  89.  (c)  2  Madd.  368. 

(b)  2  Sch.  &  Lef.  118.  {d)  i  l»m.  111. 
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X841.  family,  is  not  a  sound  groond  for  any  distinction.  The 
whole  object  of  this  provision  was  clearly  to  provide  for  aU 
the  children  of  the  first  marriage  as  a  body  in  preference 
to  the  other  class  consisting  of  those  children  who  might 
be  bom  of  the  marriage  then  about  to  be  contracted;  and 
we  agree  entirely  with  the  observation  of  Sir  John  Leach 
in  M^Ghie  v.  M'Ghie  {a),  that  it  is  of  great  importance  to 
the  stability  of  property  not  to  allow  minute  distinctions 
to  prevail  npon  some  supposed  grounds  of  inconvenience 
resulting  from  an  adherence  to  the  authority  of  a  case  like 
that  of  Boyle  v.  Bishop  of  Peterborough^  where  the  case 
before  the  Court  cannot,  as  we  think  this  cannot,  be  sub* 
stantially  distinguished  in  principle  from  so  leading  an 
authority.  For,  on  this  authority,  learned  conveyancers 
have  probably  acted  for  many  years  in  preparing  deeds  of 
appointment,  and  all  these  would  be  put  in  hazard  if  the 
Court  were  so  to  treat  the  case.  We,  therefore,  adhere  to 
the  authority  of  that  case,  and  consider  it  conclusive  as  to 
the  first  question. 

The  only  remaining  question  is,  whether  the  assignment 
to  Mrs.  Bicketts  of  the  annuity  or  rent-charge  of  iSlOO  a 
year  for  her  life  invalidates  the  appointment,  and  we  think 
it  does  not.  It  is  admitted  that  no  appointment  would 
be  valid  which  did  not  assign  to  her  a  portion,  and  a  sub* 
stantial  not  an  illusory  portion,  of  the  estates  in  question. 
It  was  suggested  that  a  rent*charge  was  no  part  of  the 
estate,  and  it  was  compared  to  the  case  of  General  Loftas 
giving  to  her  a  right  of  way  across  a  part  of  the  property; 
which  would  probably  be  bad,  because  it  would  be  an 
illusory  appointment.  But  this  rent-charge  is  very  diff 
ferent.  This  is  a  beneficial  pecuniary  interest  of  conBider«> 
able  amount,  and  is  to  come  out  of  the  estate.  It  is  not 
necessary  to  give  a  part  of  the  land  itself.  The  power 
allows  Oeneral  Loftus  to  divide  the  estates  in  such  shares 

(a)  2  Madd.  378. 
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and  proportions  and  in  such  manner  and  form  as  he  may  1841. 
think  fit ;  words  as  large  as  possible,  applicable,  probably, 
alone  to  beneficial  interests  of  a  pecuniary  nature,  but,  with 
that  restriction,  including  any  manner  or  form  of  distri- 
bution of  the  property  in  question  which  he  might  think 
it  expedient  to  adopt.  We  are  therefore  of  opinion,  that 
General  Loftus  was  at  liberty,  if  he  so  thought  fit,  to  ap« 
point  to  Mrs.  Bicketts  a  rent-charge  out  of  the  estate  in 
question  as  her  share  of  that  property.  And  there  is  no 
pretence  for  considering  this  at  all  as  an  illusory  appoint* 
ment. 

This  point  therefore  also  fails;  and  the  result  of  the  whole 
is,  that,  in  the  opinion  of  the  Court,  both  the  appointment 
made  by  the  deed  of  1804,  and  that  contained  in  the  will 
of  (reneral  Loftus,  were  valid  executions  of  the  two  powers 
contained  in  his  marriage  settlement,  and  this  makes  it 
unnecessary  to  consider  another  point  made  by  Mr.  Girdle^ 
stone  in  argument  as  to  the  distribution  of  the  sum  of 
i68000,  part  of  the  sum  raised  under  the  deed  of  1804,  for 
this  point  only  arose  in  case  the  appointment  by  General 
Loftus's  will  had  been,  in  the  opinion  of  the  Court,  invalid. 

On  the  whole,  the  respective  rights  of  William  Francis 
Bentinck  Loftus  and  his  sister,  Mrs.  Bicketts,  are  these : 
Mrs.  Bicketts  is  entitled  to  her  £200  under  the  deed  of 
1804,  to  the  sum  of  £200,  and  the  rent-charge  of  £100, 
under  her  father's  will ;  and  the  defendant  William  Francis 
Bentinck  Loftus  to  the  residue  of  the  property. 

The  result  of  this  will  be,  that  the  plaintiff  has  entirely 
failed,  and  that  his  biU  must  be  dismissed  with  costs. 

Decree  accordingly. 
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MEMORANDA. 

In  the  coarse  of  Trinity  Vacation,  1841,  the  following 
official  changes  and  professional  promotions  took  place : — 

In  June,  her  Majesty  directed  letters  patent  to  be 
passed,  granting  the  dignity  of  a  Baron  of  the  United 
Kingdom  to  Sir  John  Campbell^  Attorney-Greneral,  and  the 
heirs  male  of  his  body,  by  the  name,  style,  and  title  of 
Baron  Campbell^  of  St.  Andrew's,  in  the  county  of  Fife. 
Shortly  afterwards  his  Lordship  was  appointed  Lord  High 
Chancellor  of  Ireland. 

Sir  ThofMU  WUde,  her  Majesty's  Solicitor-Genera],  was 
appointed  Attorney-General,  in  the  place  of  Lord  CampbdL 

Later,  in  the  same  vacation.  Lord  Cottenham  resigned  the 
office  of  Lord  High  Chancellor  of  England,  and  was  suc- 
ceeded by  Lord  LyndhursL 

Lord  Campbell  resigned  the  office  of  Lord  High  Chan- 
cellor of  Ireland,  and  was  succeeded  by  Sir  Edward  Bwr- 
tenshaw  Sugden. 

Sir  Tluymas  WUde  resigned  the  office  of  Attorney- 
General,  and  was  succeeded  by  Sir  Frederick  PoUocL 

Sir  William  WebbFollett  was  appointed  Solicitor' General 

In  the  same  vacation,  William  Whateley,  of  the  Inner 
Temple,  Esq.,  Richard  Godson,  of  Lincoln's  Inn,  Esq., 
Sutton  Sharpe,  of  the  Middle  Temple,  Esq.,  Charles  James 
Knowles,  of  the  Middle  Temple,  Esq.,  Matthew  Talbot 
Baines,  of  the  Inner  Temple,  Esq.,  and  the  Honourable 
James  Stuart  Wortley,  of  the  Inner  Temple,  were  appointed 
her  Majesty's  Counsel ;  and  Charles  Austin,  of  the  Middle 
Temple,  Esq.,  received  a  patent  of  precedence,  to  rank 
next  after  M.  T.  Baines,  Esq. 

John  Vincent  Thompson,  of  Lincoln's  Inn,  Esq.,  was 
called  to  the  degree  of  Serjeant  at  Law,  and  gave  rings 
with  the  motto.  Nee  vUrh  nee  citriL 
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Afterwards,  in  the  same    vacation,  Alexander  James        1842. 
Edmund  Cockbum,  of  the  Middle  Temple,  Esq.,  was  ap-  ^ 

pointed  one  of  her  Majesty's  Counsel. 

Shortly  previous  to  Michaelmas  Term,  1841,  and  under 
and  by  virtue  of  the  statute  5  Vict.  c.  5,  (by  which  the 
jurisdiction  of  the  Court  of  Exchequer,  as  a  Court  of  Equity, 
was  abolished,  and  transferred  to  the  Court  of  Chancery), 
Jamee  Lewis  Knight  Bruce,  Esq.,  of  Lincoln's  Inn,  and 
James  Wigramf  Esq.,  of  Lincoln's  Lin,  were  appointed 
Vice-chancellors,  and  shortly  afterwards  received  the 
honomr  of  knighthood. 

About  the  same  time,  and  under  and  by  virtue  of  the 
same  statute,  Richard  Richards,  Esq.,  the  Accountant- 
CtenenJ,  and  one  of  the  Masters,  of  the  Exdiequer,  was 
appointed  a  Master  in  Chancery. 


oo2 
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IN  THE  COURT  OF  THE   STANNARIES  OP 
CORNWALL. 

Beftyre  P&ince  Albert^  Lord  Warden,  Lord  Ltnohurst, 
C.^  Lord  Brougham^  Lord  Lanodale^  M.  R.,  Wioram, 
V,  C,  and  Parke,  B. 


-2%  21**,  Vice  v.  Thomas. 

30th. 

The  equitable      1  HIS  WRs  an  appeal  {a)  against  an  order  of  the  Vice-War- 

the  Vice-War-   den  of  the  Stannaries  of  Cornwall,  made  in  the  equity  side 

Mri^^of  Co^-"  of  that  Court,  upon  the  petition  of  W.  M.  Thomas. 

waiidepcnda  Tj^e  petition  stated  that,  on  or  about  the  12th  August, 

upon  the  pnn-  * 

cipiea  of  equity,  1825,  J.  S.  Enys,  of  Euys,  in  the  county  of  Cornwall,  Esq., 

in  the  High  being  lawfully  possessed  of  the  several  tin  bounds  therein- 

wrlT  Th^^"  ^^^  mentioned,  did,  by  indenture  of  that  date,  for  the 

fore,  in  a  case  consideration  therein  expressed,  grant  and  set  to  the  peti- 

where  eject-  ,  1.0 

ment  Ues  for  a  tiouer  his  cxccutors  and  assigns,  full  and  free  liberty,  lioense, 
to  the  V we- '^'*  power,  and  authority  to  dig,  work,  and  search  for  tin  and 
YxiYe^  ^7  ^^  ^^*  within,  under,  and  throughout  his  tin  bounds  in 
possesaion  to  Polbcrrow  mine,  that  is  to  say,  &c.,  and  the  tin  and  tin 
without  ai-'  stuff  there  found  to  raise  and  bring  to  grass,  and  there  to 
^fmeB^m^  spall,  dress,  stamp,  make  merchantable,  and  (subject  to 
recovery  of  the  certain  reservations  and  covenants,  and  to  the  rieht  of 

premuea  in  a  ,     ,  ° 

court  of  law,  is  pcrsons  lawfully  claiming  royal  mines)  to  convert  and 

rer.  'noTwiU  dispose  of  the  same  to  his  and  their  own  use,  with  liberty 

simpWor  Ml  *^  *^8  drafts,  shafts,  pits,  cuts,  or  other  conveniences  neces- 

aocount  of  gary  or  convenient  for  the  better  working  of  the  premises : 

mesne  profits  of  --,,,,         ,        .  ..  ,,,. 

a  mine,  in  a       lo  hold  and  eujoy  the  said  several  nberties,  &c.,  to  the 

case  where  it  is 

not  shewn  that 

any  difficulty  exists  in  taking  the  account,  or  that  such  account  may  not  be  taken  a>  oonfcnieiidy 

at  law  as  in  equity. 

Semble,  that  the  interest  of  an  owner  of  tin  bounds  in  Cornwall  is  not  a  mere  easenaeDt 
or  incorporeal  hereditament,  but  may  be  the  subject  of  an  action  of  ejectment,  even  where  be 
is  not  in  actual  pjssesaion  at  the  time  of  the  wrongful  ^atry  of  the  defendant. 

(a)  A  more  full  report  of  this  case,  with  an  appendix,  has  been  pub- 
lished by  Edw.  Smirke,  Esq. 
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petitioner^  his  executors^  administrators^  and  assigns,  from^  1842. 
&c.,  for  and  during  the  term  of  twenty-one  years  thence 
next  ensuing,  subject  to  certain  reservations  and  payments 
therein  contained.  That^  in  pursuance  and  exercise  of  the 
liberties,  &c.,  so  granted  to  him,  the  petitioner  began,  in 
or  about  the  month  of,  8z;c.,  to  dig,  work,  and  search  for  tin 
and  tin  ore,  within  and  under  the  said  tin  bounds,  and,  for 
the  purpose  of  more  effectually  working  within  the  samcj  • 
erected  whims  and  other  machinery  and  buildings  thereon^ 
and  expended  a  large  sum  of  money,  to  wit,  the  sum  of 
£10,000,  or  thereabouts,  in  erecting  such  whims  and 
machinery  and  buildings,  and  in  digging,  working,  and 
searching  for  tin  and  tin  ore,  within  and  under  the  same 
tin  bounds,  until  about  the  month  of  May,  1827,  when  he 
discontinued  working,  but  with  the  full  intention  of  re* 
snming  mining  operations  within  the  bounds,  when  it 
should  Ve  convenient  so  to  do;  and  that,  with  that  inten- 
tion, he  left  whims  and  other  machinery  standing  upon  the 
same  tin  bounds.  That  the  petitioner  raised  large  quanti- 
ties of  tin  and  tin  ore  within  the  tin  bounds  between  the 
month  of,  &c.,  and  the  month  of  May,  1827,  and  disposed 
of  the  same  to  his  own  use  and  benefit,  and  that  he  duly 
paid  the  toll  and  farm  respectively  payable  in  respect 
thereof.  That  the  said  J.  S.  Enys  had  not  re-entered 
upon  the  same  tin  bounds,  or  revoked,  or  countermanded, 
or  annulled  the  said  indenture  or  any  of  the  liberties 
thereby  granted  or  set  to  the  petitioner,  and  that  the  said 
bounds,  at  the  date  and  execution  of  the  said  indenture, 
were  and  still  are  good  and  lawful  tin  bounds,  and  had  been 
duly  and  regularly  preserved  and  kept  on  foot,  as  required 
by,  and  agreeably  to,  the  laws  and  customs  of  the  stannaries 
of  Cornwall.  That  whilst  the  petitioner  was  so  entitled, 
and  whilst  a  part  of  such  machinery  was  standing  within 
and  upon  the  same  tin  bounds,  the  defendants,  William 
Vice,  of,  &c.,  within  the  said  stannaries,  merchant,  and  John 
Bennetts,  of,  &;c.,  within  the  said  stannaries,  mine  agent. 
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1842.  combining  and  confederating  with  divers  other  persons  nn- 
known  to  the  petitioner^  in  or  aboat  the  month  of  January, 
.1834,  forcibly  and  fraudulently  entered  upon  the  same  tin 
bounds,  and  broke  down  and  removed  the  said  machinery, 
and  expelled  and  dispossessed  the  petitioner  of  and  from 
the  same  tin  bounds,  and  from  thenceforth  had  kept  pos- 
session of  the  same,  and  dug,  worked,  and  raised  tin  and 
tin  ores  within  the  same,  and  carried  away,  converted,  and 
disposed  of,  to  their  own  benefit,  large  quantities  of  tin 
and  tin  ore,  to  the  manifest  wrong  and  injuiy  of  the 
petitioner  and  against  the  laws  and  customs  of  the  said 
stannaries.  That  the  plaintiff  had  frequently  required 
the  defendants  and  their  confederates  to  deliver  up  posses- 
sion to  him  of  the  same  tin  bounds  and  workings  within 
and  under  the  same,  and  the  tin  and  tin  ore  raised  there- 
from, and  in  their  possession,  and  to  account  for  and  pay 
to  the  petitioner  the  proceeds  and  produce  of  the  tin  and 
tin  ore  so  disposed  of  by  them,  as  in  justice  and  equity 
ought  to  have  been  done;  but  that  they  had  hitherto 
refused  to  deliver  up  possession  of  the  same  tin  bounds,  or 
any  of  them,  or  any  part  thereof,  or  of  the  workings  within 
or  under  the  same,  or  the  tin  and  tin  ore  so  raised  there- 
from, and  had  also  refused  to  account  for  and  pay  the  pro- 
ceeds aujd  produce  of  the  said  tin  and  tin  ore,  to  the  great 
wrong,  8z;c.,  contrary  to  equity  and  good  conscience,  and 
against  the  laws  and  customs  of  the  said  stannaries. 

The  petition  prayed  a  summons  convening  the  defend- 
ants before  the  Vice- Warden,  to  answer  the  premises,  and 
that  they  might  be  ordered  and  decreed  to  declare  the 
names,  &c.,  of  their  confederates  within  the  said  Stanna- 
ries, in  order  that  they  might  be  made  parties  defendants 
to  the  suit;  and  that  the  defendants  might  be  ordered 
and  decreed  to  deliver  up  possession  to  the  petitioner  of 
the  said  tin  bounds  and  workings,  and  of  the  said  tin  and 
tin  ore,  and  account  for  and  pay  to  him  the  proceeds  and 
produce  of  the  tin,  &c.,  and  for  general  relief. 
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To  this  petition  the  defendants  demurred  generally,  for  1842. 
want  of  equity,  and  also  specially.  Amongst  the  special 
causes  assigned  for  demurrer  were  the  following,  viz.,  that 
the  petition  was  an  indirect  attempt  (under  the  pretence  of 
an  application  to  the  Court  for  an  account  and  equitable 
relief)  to  try  the  title  to  the  mines.  That  the  petitioner 
shewed  no  want  of  title  in  the  defendants,  or  any  title  in 
himself,  or  any  title  in  Enys.  That  Enys,  supposing  him  to 
have  been  possessed  of  the  bounds,  could  not  pass  the  same 
to  the  petitioner,  or  demise  or  transfer  the  same,  or  make 
the  said  grant,  but  that  he  could  only  be  entitled  by  the 
laws  and  customs  of  the  stannaries  to  work  the  same,  ren- 
dering the  accustomed  toll  to  the  lord  of  the  soil,  and  could 
not  transfer  his  right  of  working  to  another.  That  the 
petition  was,  on  the  face  of  it,  a  plea  of  land,  and  a  claim 
of  an  interest  in  the  soil ;  and  that  it  prayed  that  the 
defendants  might  be  ordered  to  deliver  up  possession 
thereof.  That  it  was,  in  fact,  an  application  to  the  Court  to 
restore  possession  to  the  complainant,  and  was  therefore 
sabstantially  a  proceeding  in  the  nature  of  an  action  of 
ejectment ;  and  that  the  first  part  of  the  prayer  was  sub- 
stantially for  a  writ  of  habere  facias  possessionem,  and  the 
latter  part,  in  effect,  an  application  for  the  mesne  profits; 
and  that,  for  any  cause  or  complaint  set  forth,  the  remedy 
was  in  a  court  of  law,  and  this  Court  had  no  jurisdiction. 

The  demurrer  was  argued  at  Truro  on  the  24th  January, 
1838.    On  a  subsequent  day — 

Damfier,  V.  W.,  delivered  judgment.  —  The  petition 
of  W.  M.  Thomas  against  William  Vice  and  John  Ben- 
netts was  argued  here  at  the  last  sittings.  The  petition 
stated  that,  in  August,  1 825,  Mr.  Enys,  being  lawfully  pos- 
sessed of  tin  bounds,  did,  by  indenture,  set  to  the  plaintiff 
for  twenty-one  years.  That  plaintiff,  in  pursuance  of  such 
indenture,  in  1823,  commenced  work,  and  continued  to 


542  XQUITY   CA8B8   IN   THK 

1842.  work  till  1827,  wben  he  diacontinuedi  with  an  intention  of 
resuming  the  works  within  the  said  bounds ;  and,  there- 
fore, left  machinery  thereon:  and  that,  while  plaintiff 
worked,  he  raised  ore,  and  duly  paid  the  toll  to  Mr.  fbya, 
who  has  not  at  any  time  re-entered,  or  revoked  the  set; 
but  that  the  indenture  and  set  are  still  valid,  and  smbaist- 
ing  for  the  residue  of  the  term  of  twenty-one  years ;  and 
the  bounds,  which^  at  the  time  of  making  the  indenture^ 
were  valid  tin  bounds,  have  been  duly  and  regularly  re- 
newed according  to  the  custom  of  the  stannaries.  That  the 
plaintiff  being  entitled,  as  aforesaid,  to  work  the  bonnds, 
and  havii^  left  his  machinery  thereon,  and  whilat  the 
same  was  there  standing,  the  defendants,  in  1834^  forcibly 
and  fraudulently  entered,  and  expelled  and  dispossessed  the 
plaintiff  from  the  same  bounds,  and  have  worked  and 
raised  ore.  For  which  the  plaintiff  prays  an  acooont, 
and  a  re*delivery  of  the  bounds.  To  this  petition  the  de- 
fendants demurred,  and  stated  the  catlses  of  de^unrer  at 
considerable  length,  as  in  a  special  demurrer  at  common 
law.  The  causes  may  be  collected  into  several  distinct 
classes,  and  severally  examined  without  very  much  re- 
petition. 

The  first  cause  of  demurrer  was,  that  the  plaintiff  had 
no  equity:  because,  as  was  argued  by  the  advocate  for  the 
defendant,  the  Stannary  Convocation  Act  of  12  Car.  1, 
s.  18,  may  have  given  the  defendant  a  title  accruing  to  him 
by  eighteen  months'  peaceable  possession,  which  is  con- 
sistent with  the  allegations  in  the  petition.  That  section 
is,  in  effect,  the  same  as  the  Stannary  Convocation  Act  of 
22  Jac.  1,  s.  21.  I  am  of  opinion  that  it  does  not  ajqily  to 
this  case,  for  it  enacts  that  where  the  right  is  in  dispute, 
the  person  who  has  been  in  possession  for  a  year  and  a 
day  shaU  not  be  dispossessed,  ''  before  judgment  on  the 
right.''  In  this  case  the  right  is  not  in  dispute,  for  the 
right  and  title,  which  is  set  out  in  the  petition,  is  admitted 
by  the  demurrer,  and  the  sole  question  is,  if  it  be  properly 
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set  oat;  and  the  defendant  contends  that  such  right  and        1842. 
title  of  the  plaintiff  is  consistent  with  a  right  which  he  may 
have  acquired.    It  was  next  contended  that  the  plaintiff 
had  no  equity^  because  he  had  his  remedy  at  law  by  an 
action  of  trespass  or  trover ;  and  that^  at  the  utmost^  the 
plaintiff  could  only  ask  for  a  discovery  in  this  case^  and  not  v 
for  a  discovery  and  relief.     Many  cases  were  cited  by  the 
advocate  for  the  plaintiff  as  authorities  for  a  double  remedy 
being  open  to  him  both  at  law  and  in  equity.    A  know- 
ledge of  the  history  and  progress  of  the  courts  of  common 
law  and  equity  at  Westminster,  will  shew  how  each  has  at 
times,  for  the  boiefit  of  all,  advanced  on  the  other.    I  am 
of  opinion  that  the  objection  founded  on  the  plaintiff's 
ability  to  sue  the  defendants  at  common  law  is  not  valid. 
The  objection  that  the  plaintiff  should  have  sought  a  dis- 
coveiy  only  and  not  relief,  is  of  more  difficult  solution. 
For  though,  in  many  cases  of  mines,  the  Court  of  Equity 
has  entertained  a  suit  for  relief,  there  seems  to  have  been 
some  special  reason  of  confusion  of  local  limits,  which  had 
there  caused  alleged  wrong,  or  some  fraud  which  gave  the 
Court  a  jurisdiction,  as  well  in  affording  relief  as  discovery. 
A  case  of  mining  under  bounds  is,  however,  in  itself,  in 
some  degree,  peculiar;  and  as  I  find  that,  in  this  Court, 
suits  for  relief  as  well  as  for  discovery  have  been  main- 
tained where  a  wrongful  working  in  bounds  has  been  al- 
leged, I  am  neither  willing,  nor  do  I  think  I  ought  to 
narrow  the  jurisdiction.    In  this  case,  the  question  con- 
cerns bounds — a  very  peculiar  right;  and,  for  that  reason, 
not  unlikely  to  have  been  brought  within  the  cognizance 
of  this  Court  of  Equity.     The  defendant  is  alleged  to  have 
raised,  in  the  absence  of,  and  unknown  to,  the  plaintiff, 
large  quantities  of  ore  from  within  the  plaintiff's  bounds. 
If  the  plaintiff  be  entitled  to  a  discovery  only,  he  must 
pay  for  that  discovery,  though  the  defendants  may  have 
committed  a  wrong  for  which  he  must  afterwards  sue 
them  at  common  law.  When  I  find  that,  in  such  case,  this 
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1842.  Court  alone  has  given  the  relief  as  well  as  the  discoTerj^  I 
am  not  willing  to  refuse  ajurisdiction  which  has  heretofore 
been  exercised,  and  which  appears  to  be  founded  not  only 
on  the  peculiar  nature  of  the  subject-matter^  but  in  conye- 
nience  to  the  suitor.  For,  considering  the  nature  of  bounds, 
and  the  questions  likely  to  be  raised  in  contests  regarding 
bounds,  it  seems  to  be  a  subject  within  the  proyince  of  this 
Court;  and  the  Convocation  Act,  22  Geo.  2,  (s.  8,  p.  89, 
and  s.  2,  p.  91),  appears  to  shew  that  bounds  are  within  the 
cognizance  of  the  Court  of  Equity  in  the  stannaries. 

Another  objection  urged  by  the  defendants'  advocate 
was,  that,  in  the  petition;  a  mere  trespass  in  land  was  al- 
leged, whereupon  a  writ  of  possession  was  prayed;  that 
such  wrong  and  remedy  was  within  the  scope  of  an  action 
of  ejectment,  and  that  such  action  of  ejectment,  therefore, 
and  not  this  suit,  ought  to  have  been  brought  by  the  plain- 
tiff. The  answer  to  this  objection  seems,  in  a  great  measure, 
to  have  been  given  in  the  answer  to  the  last.  Though,  per- 
haps, the  plaintiff  might  have  proceeded  by  way  of  an  action 
of  ejectment,  (on  which,  however,  I  give  no  opinion),  it 
appears  by  precedents  that  he  may  proceed  in  this  Court 
by  petition.  I  repeat,  therefore,  that,  if  I  were  inclined,  I 
do  not  consider  that  I  ought  to  deny  this  jurisdiction, 
which,  I  find,  has  been  heretofore  exercised.  The  prayer 
that  possession  be  granted  to  the  plaintiff  as  part  of  the 
relief,  does  not  vitiate  the  petition.  For  it  is  a  common 
case,  that  one  person  shall  have  a  legal  possession  of,  and 
title  to,  land«  to  which  another  has  an  equitable  right, 
which  is  enforced  by  a  Court  of  Equity  decreeing  a  convey- 
ance according  to  the  right. 

The  advocate  for  the  defendant  then  argued  that  this 
petition  involved  a  plea  of  land.  At  the  last  sittings,  I 
adverted  to  this  objection.  I  think  the  exception  of  pleas 
of  land  from  the  jurisdiction  of  the  Court  applies  to  the 
common  law  Court  of  this  district ;  which  cannot,  there- 
fore, assume,  and  never  has  assumed,  to  decide  questions 
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concerning  the  right  to  the  freehold.  Such  questions  are  1842. 
reserved  for  the  superior  Courts  of  common  law.  No  Court 
of  Equity  has  ever  been  allowed  to  decide  such  questions. 
But  a  Court  of  Equity  may  inquire  if  the  legal  owner  of  a 
freehold  be  under  any  equitable  obligation  or  trust  for  the 
use  of  another,  and  may  enforce  the  performance  of  such 
trust.  It  is  clear  that  bounds  are  not  a  freehold  interest; 
independently,  therefore,  of  any  objection  arising  from  the 
defendants'  non-compliance  with  the  provisions  of  6  &  7 
WillA,  c.  106,  s.  13(a),  the  objection  that  this  is  a  plea  of 
land  is  inapplicable  to  the  case. 

It  was  then  objected,  for  the  defendant,  that  this  was  an 
indirect  attempt  to  try  the  title  to  the  mines  mentioned  in 
the  petition,  and  that  this  Court  should  not  so  try  a  title 
even  to  a  chattel  interest.  This  objection  does  not  seem 
to  me  to  be  relevant ;  for,  though  I  grant  that,  if  any  title 
to  this  chattel  interest  appeared  to  be  in  question,  that 
question  would  be  better  settled  by  an  action  or  an  issue  at 
common  law,  after  which  this  Court  could  decide  the  ques* 
tion  of  relief,  yet  at  present  no  question  of  title  appears  to 
be  in  dispute.  For  the  plaintiff  alleges  that  his  title,  being 
properly  pleaded,  is  admitted  by  the  effect  of  the  demurrer; 
while  the  defendant  alleges,  not  that  he  has  the  title,  but 
that  the  plaintiff  has  set  out  an  imperfect  title;  that  the 
plaintiff's  petition  is  demurrable;  and  that  he  has  there- 
upon demurred.  The  question,  therefore,  to  be  decided  is, 
whether  the  plaintiff's  title,  as  it  appears  in  the  petition,  is 
primd  facie  well  pleaded;  and,  having  disposed  of  the 
above-mentioned  objections,  which  were  more  general,  I 
come  now  to  the  consideration  of  that  question  which, 
wholly  and  specially,  arises  out  of  the  form  and  allegations 
of  the  petition. 

The  first  objection  which  arises  out  of  the  form  and  al- 
legations of  the  petition  is,  that  no  title  to  these  bounds  is 

(a)  This  Bection  provides  that  an  ohjection  to  the  jurisdiction  shall  b« 
taken  by  demurrer  or  plea  within  fourteen  days  after  appearance. 


Vic« 


Thomas. 
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1842.  shewn  to  be  in  EnySj  from  whom  the  plaintiff  claims.  The 
propriety  and. particular  allegation  of  the  title  depends  on 
vT  the  peculiar  drcnmstanoes  of  each  case.  In  the  case  of 
bounds^  possession  alone  can  be  the  origin  of  a  title  to  them^ 
and  the  retaining  and  renewing  the  symbols  of  possession 
form  the  sole  continuance  of  that  title.  Now,  in  the  peti- 
tion, Mr.  Enys  is  said  to  have  been  in  possession,  in  1825, 
of  these  bounds,  which  were  then  valid  bounds ;  and  that 
they  have  been,  since  that,  regularly  renewed.  The  plain- 
tiff cannot  state  a  higher  title  than  a  rightful  possession 
so  retained  and  renewed,  and  the  Court  cannot,  in  the  ab- 
sence of  all  endence,  infer  that  he  has  a  tortious  or  a  li- 
mited interest  in  those  bounds.  The  allegation  of  pos- 
session, therefore,  fortified  as  it  is  by  precedents,  which  I 
have  inspected,  appears  sufficient.  This  title,  then,  bemg 
sufficient,  the  defendant  goes  on  to  object  that  it  is  imper- 
fectly set  out,  for  that  no  proclamations  nor  any  requisites 
of  the  stannary  laws  are  stated — no  renewals  shewn — ^no 
averment  that  the  bounds  were  worked  before  the  year 
1823.  From  an  inspection  of  the  records  of  the  Courts  it 
appears  that  proclamations  are  not  pleaded  any  more  than, 
in  pleading,  is  it  necessary  to  state  a  livery  of  seisin,  or 
the  registry  of  an  annuity,  or  the  enrolment  of  a  deed  of 
bargain  and  sale.  Besides,  the  modes  of  proclamation 
have  been  repeatedly  varied  by  the  Convocation  Acts,  22 
Jac.  1,  s.  17;  11  Car.  1,  s.  15;  2  Jac.  2,  s.  1;  and  22  Geo.2, 
s.  4.  It  would  be  difficult  for  the  plaintiff  to  know  which 
was  the  mode.  His  bounds  may  have  existed  previously 
to  any  proclamation  being  necessary.  A  want,  therefore,  of 
allegation  of  proclamations' will  not  affect  the  right  of  the 
plaintiff,  which  is  founded  on  a  possession  of  bounds.  There 
is  an  allegation  of  renewal;  the  objection,  therefore,  arising 
from  an  absence  of  such  allegation  fails. 

Then  it  is  objected  that,  though  Mr.  Enys  might  have  a 
good  title  to  these  bounds,  he  could  not  transfer  a  title  to 
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the  plaintiff;  for  bounds  were  such  an  interest,  or  rather        1842. 
easement^  as  to  be  incapable  of  being  transferred. 

I  noticed  this  objection  at  the  time  of  hearing.  There 
is  nothing  in  the  nature  of  bounds  which  forbids  a  demise^ 
or  set  of  them,  being  made.  In  practice,  bounds  are  set  or 
demised;  and  the  word  ''fiurmers/'  in  the  Convocation 
Act,  22  Jac.  1,  s.  21,  and  11  Car.  1,  s.  18;  the  word  ''set/' 
in  11  Car.  1,  s.  81 ;  the  expression,  in  22  Creo.  2,  s.  8,  ''as 
if  he  had  a  set  thereof,''  remove  any  doubt  from  my  mind, 
if  any  ever  existed,  that  bounds  may  be  set,  and  that,  there** 
fore,  the  plaintiff  has  the  interest  in  these  bounds,  and  may 
petition  for  any  injury  done  thereto. 

But  suppose  that  Mr.  Enys  could  and  had  set  these 
bounds  to  the  plaintiff,  stiU  an  objection  is  made,  that  no 
title  is  shewn  to  be  in  the  plaintiff,  for  (as  far  as  I  under- 
stood the  objection)  it  does  not  appear  that  Mr.  Enys*  in* 
terest  was  such  as  allowed  him  to  make  this  demise  or  set 
to  the  plaintiff.  The  answer  to  this  objection  is,  that  the 
Ck>uH  will  presume,  till  the  contrary  appear,  that  Mr.  Enys' 
possession  was  entire  and  unrestricted,  especially  when  the 
plaintiff  alleges  that  the  demise  is  still  in  existence  and 
valid. 

An  objection  is  then  made  that,  from  the  plaintiff's  own 
shewing,  he  had  ceased  working  in  1827,  and  that  the 
bounds  were  unworked  till  1834,  when  the  defendants  en* 
tered ;  so  that,  for  many  years,  there  was  no  working  nor 
any  payments  as  the  fruit  of  working.  The  advocate  for 
the  defendant  urged  that  this  amounted  to  an  absolute  for«^ 
feitnre  and  a  nullifying  of  the  bounds.  That  it  was  absurd 
that  a  mere  ceremony  of  turning  a  turf  once  a  year  should 
be  held  to  preserve  the  unworked  bounds ;  that  the  bounds, 
therefore,  were  again  thrown  open,  and  the  land  was,  in 
fact,  unbounded.  I  shall  not  enter  on  a  question  of  for- 
feiture, which  does  not  necessarily  arise.  If  this  omission 
to  work  caused  a  forfeiture,  it  should  have  been  shewn  by 
the  defendants.    There  may  be  a  custom  regarding  foi^ 
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1842.  feiture,  sucli  as  the  defendants  allege.  Bat  I  know  nothing 
of  it  as  far  as  regards  this  case,  in  which  the  only  question 
is^  if  the  plaintiff's  petition  he  correctly  drawn. 

The  last  ohjection  is  this,  that  the  whole  statement  of  the 
plaintiff  is  consistent  with  his  having  lost  the  power  of 
working  by  an  omission  to  work  the  bounds ;  and  that  the 
defendants'  title  may  have  arisen  by  their  having  taken  ad- 
vantage  of  such  omission,  and  entered  on  the  bounds.  This 
objection  is  unlike  the  last,  for  it  is  now  conceded  that  the 
bounds  do  still  exist,  and  that  they  have  been  regularly 
renewed,  and  that  the  indenture  or  set  is  still  vaUd ;  bat 
that  the  defendants  have  substituted  themselves  for  the 
plaintiff,  under  the  Convocation  Act  of  22  Creo.  2,  s.  3,  bj 
which  provision  it  appears  that  a  stranger,  willing  to  enter 
and  work  neglected  bounds,  may  (after  performing  certain 
conditions)  work  the  bounds  as  if  he  had  a  set  thereof  and 
so  the  stranger  has  all  the  powers  which  the  negligent  owner 
had.  All  this,  the  defendants  argue,  may  have  been  done 
within  the  period  during  which  the  bounds  were  neglected. 
The  validity  of  this  objection  will  be  decided  by  ascertaimng 
whether  the  plaintiff  ought,  in  the  first  place,  in  addition 
to  his  allegation,  that  he  was  possessed,  to  have  denied  the 
defendants'  claim  under  any  right  of  substitution  given  hj 
22  Geo.  2,  s.  8;  or,  whether  the  defendants  ought  not  to 
have  made  out  their  right  and  claim  in  their  answer.  The 
plaintiff  says  he  was  in  possession  of,  and  entitled  to,  bounds 
which  he  had  ceased  to  work,  or  even  to  occupy,  except  by 
certain  machinery  left  thereon.  There  is  nothing  incon- 
sistent in  this;  for  he  may  be  possessed  of,  and  entitled  to, 
though  it  may  be  that  he  does  not  occupy,  the  bounds.  The 
defendants  may  have  entered  on  the  bounds  so  possesaed 
by  him.  It  does  not  necessarily  appear  that  they  daim  by 
any  title,  especially  when  the  plaintiff  alleges  not  only  his 
possession  and  title,  but  that  defendants  forcibly  and 
fraudulently  entered.  Had  the  plaintiff  taken  on  himself 
to  deny  any  supposed  title  of  the  defendants,  he  would  have 
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acted  contrary  to  the  rules  of  pleadings  and  needlessly  an-  1842. 
ticipated  objections  which  might  never  have  been  made. 
He  would,  to  use  an  expression  of  a  learned  Judge^  have 
''  leapt  before  he  came  to  the  stile/'  If,  therefore^  the  de- 
fendants have  any  title,  they  should  rely  on  it  in  answer. 
The  petition  requires  an  answer,  and  the  demurrer  fails. 
In  a  case  in  equity,  a  decision  against  the  demurrer,  which 
is  unconnected  with  the  merits  of  the  case,  does  not  (as  at 
law)  conclude  the  defendants.  The  defendants,  therefore, 
in  this  case  must  answer. 

Demurrer  over-ruled,  with  costs.  Ordered,  that  the 
defendants  do  forthwith  file  their  answer  to  the 
petition. 

Prom  this  judgment  the  defendants  appealed;  and  the 
case  was  now  argued  before  Prince  Albert,  L.  W.,  and  the 
Judges  above  named. 

Sir  TV.  FoUett,  S.  G.,  and  Mr.  Sutton  Sharpen  for  the 
appellants,  contended,  first,  that  there  was  no  equitable 
jurisdiction  in  the  Vice-Warden;  and,  secondly,  that,  if  such 
jurisdiction  existed,  it  could  not  be  exercised  in  the  present 
case.  In  support  of  the  second  branch  of  the  argument, 
(to  which,  alone,  it  is  necessary  here  to  refer  (a)),  they 
contended  that  the  present  petition  was  in  substance  an 
action  of  ejectment  and  of  trespass  for  the  mesne  profits, 
and,  therefore,  not  the  subject  of  equitable  jurisdiction; 
that  the  petitioner  might  have  brought  his  action  of  eject- 
ment, though  not  eo  nomine  for  bounds,  yet  for  a  mine:  Doe 
d.  LordFabnouth  v.  Alderaon  {b) ;  and  that,  as  regarded  the 
jurisdiction  of  the  Courts  of  Equity  in  this  respect,  there 
was  no  distinction  between  mines  and  any  other  property; 
that  the  cases  in  which  equity  has  exercised  jurisdiction 
over  mines  are  all  capable  of  explanation  by  the  ordinary 

(a)  For  the  first  branch  of  the  argument,  and  alio  for  a  more  full 
■tatement  of  the  second,  see  Mr.  Smirke's  Report. 
(6)  1  M.  &  W.  210;  Smirke,  39. 
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principles  of  equity ;  that  a  bill  in  equity  will  not  lie  for  the 
recovery  of  land  or  of  any  interest  or  easement  in  land, 
upon  a  purely  legal  title :  Jones  v.  Jones  {a) ;  Stansbwry  ▼. 
Arkwright  (ft);  Baker  v.  Booker  (c);  Grow  r.  7Vrrefl(rf); 
though  the  Court  will  assume  jurisdiction  where  the  plain- 
tiff shews  that  some  outstanding  legal  estate  or  other  impedir 
ment  prevents  a  recov^  at  law :  Dormer  v.  Fortescue  (e) ; 


(a)  3  Mer.  161 ;  in  which  case  it 
was  held  that  an  heir-at-law  cannot 
maintain  a  bill  against  a  devisee  to 
enforce  the  direction  of  an  issue, 
devUamt  vei  non.  The  extent  of 
the  doctrine  contained  in  this  case 
seems  to  have  been  doubted  by  Lord 
Ah'mger,  See  ante,  p.  382,  et  teq, 

(6)  6  Sim.  481. 

(<?)  6  Price,  379L 

(<;)  ^  Madd.  179.  To  this  class 
of  cases  add  Pemherton  v.  Pember^ 
ion,  13  Ves.  297;  Armitage  y. 
JVadnoorth,  1  Madd.  189;  Hitch- 
huv,  LandeTy  Coop.  34;  Caherley 
y.  Williamt,  1  Ves.  jun.  213. 

(tf)  3  Atk.  124  ;  see  Dobton  v. 
Leadbeater,  13  Ves.  230.  In 
Dormer  v.  Forteseue^  Lord  Hard- 
wicke  says — *'  Where  a  man  brings 
his  bill  in  this  Court,  where  there 
is  a  trust  and  upon  a  mere  equit- 
able title,  there  he  shall  recover  the 
estate  (  and  the  Court  will  give  him 
an  account  of  the  rents  and  profits 
from  the  time  the  title  accrued,  un- 
less upon  special  circumstances." 

First,    "he    shall   recover  the 


When  a  person  comes  into  a 
Court  of  Equity  for  the  purpose  of 
having  his  equUable  title  estab- 
lished, and  of  compelling  a  convey- 
ance to  himself  of  the  legal  estate, 
the  Court,  upon  decreeinga  convey- 
ance, win  also,  either  by  the  same 
decree,  or  by  some  subsequent  order, 


put  him  in  possesnon.  Tfans,  on  a 
bill  for  redemption,  the  Court,  on 
decreeing  a  reconveyance,  will  also 
decree  the  defendant  to  deliver  np 
possession  of  the  mortgaged  pre- 
mises to  the  plaintiff;  Yaiei  v. 
Hambly,  2  Atk.  363 ;  Seton  on 
Decrees,  146 ;  see  Jamee  v.  Bmv, 
3  Swanst  247  ;  Pym  v.  Bowro- 
many  lb.  in  notie.  So  upon  a  biH 
by  an  equitable  mortgagee,  by  de- 
posit, if  the  decree  be  for  a  convey- 
ance of  the  legal  estate,  and  a  fore- 
closure (which,  however,  seems  not 
now  to  be  more  common  than  a 
decree  for  sale;  see  C.  P.  Coopk 
10,  2  M.  &  R.  417 ;  Coote  Ap- 
pend. 713),  the  decree  will  con- 
tain a  direction  for  the  delivery  up 
of  the  possession  of  the  property; 
Hiem  v.  MiU,  Seton,  179;  Price 
V.  Carver,  3  MyL  &  Cr.  157.  So 
upon  a  bill  for  dower,  where  the 
plaintiflTs  title  generally  as  dowresi 
is  admitted,  (in  which  case  a  Court 
of  Equity  now  assumes  concurrent 
jurisdiction  with  a  court  of  law), 
the  decree  will  be  for  delivery  19 
of  possession ;  Seton,  261.  A  like 
decree  will  also  be  made  in  favour 
of  an  equitable  jointress :  £q.  Dr« 
Vol.  2,  p.  373;  Grove  r.ffoQke,4 
Bro.  P.  C.  593,  (Ed.  TomL)  So 
where  a  person  is  entitled  to  tibe 
equitable  interest  in  a  tenn  with  a 
l^;al  remainder  in  fee,  the  Court, 
in  decreeing  an  assignment  to  him 
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BoUon  V.  Deane  (a) ;  Putteney  v.  JFarren  (ft).     That,  in 
accordance  with   a  similar   rule  at  law,  no  account  of 
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of  the  term,  will  also  decree  the 
termor  to  deliver  up  poBsession  of 
the  land,  Mow  ▼.  Hodgkinton, 
Rep.  temp.  Finch,  373 ;  ReytioltU 
T.  Jonet,  2  Sim.  &  Stri.  207.  Upon 
a  decree  for  specific  performance 
against  the  vendor  of  an  estate,  the 
delivery  of  possession  will  he  en- 
forced by^order :  Fonblanque,  £q. 
Vol.  1,  p.  35.  For  instances  in 
which  bills  have  been  brought  to 
recover  real  property,  on  the  ground 
of  an  equitable  title  in  the  plaintiff, 
•ee  SeUnf  v.  Alston,  3  Ves.  339 ; 
Fieteher  v.  ToUeti,  6  Ves.  3; 
Widdowton  v.  Barl  of  Harringtony 
1  J.  &  W.  532 ;  Loeke  v.  Souths 
UHHMf,  1  Myl.  &  C.  411 ;  Toldervy 
▼.  Colty  ante.  Vol.  1,  240;  Yar- 
nM  V.  WaUity  ante,  p.  160. 

On  the  other  hand,  where  a  per- 
son, asserting  a  legai  title  to  an 
estate,  calls  upon  a  court  of  equity 
to  aid  him  in  the  recovery  of  that 
estate,  the  Court  will  do  no  more 
than  remove  such  impediments 
(whether  legal  or  equitable)  as  pre- 
Tent  the  plaintiff  from  recovering 
the  possession  of  the  estate  at  law. 
Thus,  where  an  heir-at-law,  plain- 
tiff in  equity,  is  prevented  from 
Inringing  his  ejectment  only  by  rea- 
•OD  of  alegal  impediment,  which  can 


at  once  be  removed,  as  an  outstand- 
ing term  which  is  held  adversely 
to  him,  a  Court  of  Equity  will  not 
aid  him,  as  to  the  possession, beyond 
decreeing  the  removal  of  the  term, 
although  it  will  reserve  to  him,  in 
the  event  of  his  establishing  his 
title  at  law,  a  right  to  an  account 
of  the  mesne  profits :  Dormer  v. 
Fortetcue,  2  Atk.  282,3  Atk.  124. 
So  where  a  legal  mortgagee  comes 
into  equity  for  a  foreclosure,  or,  in 
other  words,  for  a  removal  of  that 
equitable  impediment  to  his  re- 
covery at  law,  which  is  occasioned 
by  the  right  of  redemption,  the 
Court  will  do  no  more  than  decree 
the  foreclosure.  The  plaintiff  must 
recover  possession  of  the  estate  by 
ejectment :  Sutton  v.  Stone,  2  Atk. 
101. 

The  case  of  a  dowress,  whose 
legal  tide  is  disputed,  seems  to 
stand  between  the  two  classes  of 
cases  which  have  been  mentioned. 
In  such  case,  upon  the  title  being 
established  at  law,  the  Court  of 
Equity  decrees  possession,  as  well  as 
every  other  part  of  the  relief  sought 
by  the  bill.  See  Roper,  Huth,  and 
Wife,  Vol.  1,  p.  450,  (Ed.  Jac.) 
If  it  were  otherwise,  the  dowress, 
when  directed  by   the  decree  to 


(a)  Pre.  Ch.  516,  525. 

(6)6  Ves.  73.  In  Brown  v.  New- 
oi^  2  M.  &  C.572.  Lord  Cottenham 
■ays :  *'  Where,  by  the  interposition 
of  the  Court  to  prevent  an  act  right- 
fbllj  or  wrongfully  intended,  the 
defendant  has  lost  a  remedy  at  law, 
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the  Court  will  give  him  a  remedy 
equivalent  to  that  firom  which  the 
interposition  of  this  Court  has  de- 
barred him.  That  will  be  found 
to  be  the  principle  established  in 
PuUeneyv,  Warren." 
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mesne  j^fits  will  be  decreed  in  equity  till  possessiou  has 
been  recovered :  Norton  y.  Frecker ;  unless  it  can  be  shewuj 


proceed  at  law,  would  have  to 
bring  two  actions ;  fint,  an  action 
upon  a  writ  of  dower  to  establuh 
ber  title,  Co.  Litt.  32,  b ;  and,  se- 
condly, ejectment  to  recover  the 
possession;  ^ectment  not  being 
maintainable  till  dower  is  actually 
aisigned :  Doe  d.  NuU  v.  Nutt,  2 
Car.  &  P.  430.  The  court  of 
equity,  howerer,  being  satisfied,  by 
the  evidence  before  it,  of  the  legal 
title  of  the  dowress,  will  dispense 
with  her  pcoceeding  by  ejectment. 
Indeed,  it  should  seem,  that,  except 
under  peculiar  circumstances,  (see 
Curiii  V.  (htrth,  2  Bro.  C.  C.  620}, 
the  Court  will  not,  where  it  desires 
the  establishment  of  the  title  of  the 
dowress  at  law,  compel  her  to  bring 
a  writ  of  dower,  but  will  grant  her 
an  issue,  or,  if  the  facts  be  not  dis- 
puted, direct  a  case  for  the  opinion 
of  a  court  of  law  upon  the  question 
of  title.  See  Roper,  Vol.  1,  p.  460^ 
D. ;  Story,  £q.  Jur.  Chap.  12,  Sect 
624  (2nd  ed.) 

With  respect  to  partitions  since 
the  Stat.  3  &  4  Will.  4,  e.27,  sect. 
86,  whidi  abolishes  the  writ  (^parti- 
tion, the  general  jurisdiction  seems 
to  be  in  equity.  (  As  to  copyholds,  see 
4  &  5  Vict.  c.  35,  sect.  86).  Courts 
of  Equity,  therefore,  in  cases  where 
the  titles  of  the  parties  are  equit- 
able, or,  being  legal,  are  not  dis- 
puted, will,  upon  decreeing  mutual 
conveyances  of  the  respective  shares 
of  the  parties,  also  decree  or  order 
possession  according  to  the  con- 
veyance. In  cases,  however,  where 
the  legal  title  is  in  dispute,  it  must 
be  established  at  law,  either  upon 
an  issue  or  a  case.   See  Cartwriffht 


r.PuUne^,2  Atk.380;  AfUZerv. 
Warmmgtim^  IJ.  &  W.  473. 

It  will  be  perceived  that  the  fore- 
going observations  do  not  include 
cases  of  fraud  or  mistake.  Upon 
the  points  which  have  been  dis- 
cussed, see  the  late  case  of  5Mdb- 
landY.Striekhmd,^BeK9.77.  See 
also,  as  in  some  degree  connected 
with  them,  Haigh  v.  Joggar^  2 
CoU.  231,  and  the  cases  there 
cited. 

In  order  to  compel  the  ddi- 
vexy  of  possession  of  lands  under 
the  decree  of  a  court  of  equity,  it 
was  the  practice  to  sue  out  a  writ 
of  injunction,  enjoining  the  defend- 
ant to  deliver  up  the  estate  accord- 
ing to  the  decree,  and  then  to 
ground  upon  it  the  writ  of  assist- 
ance, to  be  executed  in  case  of  dis- 
obedienoe  of  the  injunction :  Wy. 
Prac.  Reg.  254, 424 ;  ffmgmemm  v. 
Bmely,  15  Ves.  ISO ;  2  Dan.  Ch. 
Pr.  723,  and  (&e  cases  there  dted. 
But  by  the  stet  1  Will.  4,  c.  36, 
rule  19,  the  writ  of  injunctioii,  and 
also  the  previous  writ  of  attadi- 
ment,  are  abolished ;  and  under  the 
13th  of  the  orders  of  26th  Augwt, 
1841,  the  writ  of  ezecutioo  is  un- 
necessary, and  by  the  last-men- 
tioned order  it  is  now  sufficient  to 
serve  the  decree  or  order  for  de- 
livery of  possession;  and  upon 
proof  made  of  demand  and  refusal 
to  obey  such  order,  the  prosecuting 
party  is  entitled  to  a  writ  of  asast- 
ance.  For  the  modem  form  of  the 
writ  of  assistance,  see  Smith,  Ch« 
Pr.,Vol.  l.p,449. 

Secondly,  '<  the  Court  will  give 
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aa  in  PuUeney  v.  Warren,  that  the  recovery  of  possession 
at  law  was^  under  particular  circumstances^  impossible. 
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him  an  account  of  the  rents  and 
profits  from  the  time  the  title  ac- 
cmedy  unices  upon  special  circum- 
stances." 

It  is  clear,  that,  if  there  is  a  trust 
estate,  and  the  ecMtui  que  trust 
comes  into  equity  vpon  his  title  to 
recover  the  estate,  he  wiU  he  de- 
creed to  have  the  further  relief  of 
an  account  of  the  rents  and  profits : 
Story,  Eq.  Jur.  Ch.  8,  sect.  512, 
citmg  Dormer  v.  Forteseue,  and 
Coventry  v.  Hall,  2  Ch.  Rep.  259. 
And  the  account  will  generally  be 
taken  from  the  time  when  the  title 
aocraed.  Thus,  in  Reynolde  ▼. 
Jomee,  2  S.  &  S.  206,  where  real 
estate  was  devised  to  A.  for  a  term 
of  years,  upon  trust  to  raise  money 
to  pay  the  testatrix's  debts,  with  re- 
mainder to  B.  for  life,  with  re- 
mainder to  her  children,  as  she 
should  appoint,  and,  in  default  of 
appointment,  to  her  children  as 
tenants  in  common  in  fee;  B.  mar- 
ried and  had  five  children,  and 
joined  with  her  husband  in  levying 
a  fine  of  the  estate,  and  conveying 
Ae  fee  simple  to  the  trustee ;  B. 
died  in  ISOl,  without  executing  the 
power  of  appointment,  leaving  only 
two  children — ^namely,  her  eldest 
and  another  son — surviving  her;  the 
eldest  son  was  at  that  time  resident 
in  Jamaica,  and  remained  there 
till  1815,  when  he  died  intestate 
and  without  issue ;  in  1817,  the 
other  son  made  a  formal  entry  on 
the  premises,  and  filed  his  bill  to 
recover  the  estate;  Sir  John  Leach 
held  that  he  was  entitled  to  the 
four-fifths  of  the  estate  which  he 
inherited  from  his  eldest  brother, 
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and  to  four-fifths  of  the  rents  and 
profits  f^m  the  time  of  entry.  So 
an  account  of  the  arrears  of  dower, 
(subject  to  the  restriction  im- 
posed by  this  Statute  of  Limita- 
tions, 3  &  4  Will.  4,  c.  27, 
sect.  41),  will  be  taken  from  the 
death  of  the  huBband.  OUver  v. 
Richardson,  9  Ves.  222.  There 
are  cases,  however,  in  which  the 
account  has  been  taken  from  a 
later  period,  than  the  accruer  of 
tide.  See  PuUeney  v.  Warren,  6 
Ves.  73 ;  Denys  v.  Shuffburgh,  ante, 
p.  42. 

A  person  who  has  a  clear  re- 
medy at  law  for  the  recovery  of  an 
estate,  must  proceed  at  law  not  only 
for  the  possession,  but  for  the 
mesne  profits.  He  cannot  file  a 
hill  merely  for  an  account  of  mesne 
profits.  See  3  Atk.  129;  6  Ves. 
89.  If,  however,  he  has  a  good 
title  to  other  relief  in  equity,  in  re- 
lation to  the  estate,  he  may  also 
have  an  account  of  mesne  profits ; 
as  where  an  heir  brings  his  bill 
against  a  person  who  has  been  in 
possession  of  the  estate  by  mistake, 
for  the  re-delivery  of  the  title-deeds; 
there,  it  seems,  he  may  treatthatper- 
son  as  his  bailiff,  and  have  an  ac- 
count against  him  for  mesne  profits : 
Moneypenny  v.  Bristow,  2  Russ.  & 
M.  117.  So,  also,  in  the  ordinary 
case  of  an  heir  coming  into  equity 
for  the  removal  of  outstanding 
terms,  there  seems  no  doubt,  that, 
after  his  tide  is  established  at  law, 
the  Court,  on  hearing  the  cause  on 
the  equity  reterved,  will  give  him 
an  account  of  mesne  profits :  ffyllon 
V.  Morgan,  6  Ves.  293. 
2 
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1842.  That,  although  Courts  of  Equity  have  sometimes  interfered^ 
by  injunction,  to  prevent  waste,  yet  in  such  cases  liiere 
must  be  some  privity  between  the  parties  to  justify  the 
interposition,  and  an  account  is  then  incident  to  the  in- 
junction, to  prevent  a  multiplicity  of  suits :  Jemts  Cottege 
V.  Blaame  (a) ;  Bishop  of  Winchester  v.  Knight  [b) ;  Crock- 
ford  V.  Alexander  (c) ;  Thomas  v.  Oakley  (rf).  That  although, 
as  appears  from  the  judgment  of  Lord  Brougham,  in  Par- 
rott  V.  Palmer  (e),  an  account  has,  in  the  case  of  mines, 
been  taken  without  an  injunction,yet,  inSayer  v.  Pierce  (/), 
Lord  Hardwicke  dismissed  a  bill  which  merely  prayed 
an  account  of  the  profits  of  a  mine.  That  the  dicta  in  the 
books  distinguishing  the  case  of  a  mine,  on  the  ground  of 
its  being  a  species  of  trade,  evidently  refer  to  partnerships 
in  the  produce,  where  a  co-adventurer  seeks  for  an  account: 
Story  V.  Lord  Windsor  {g) ;  Jefferys  v.  Smith  {h) ;  in  which 
cases,  as  well  as  in  some  instances  on  the  ground  of  con- 
fusion of  boundaries :  Sayer  v.  Pierce ;  Bishop  of  St.  Asaph 
V.  Williams  (i) ;  and  of  fraud,  Mitchell  v.  Dors  {k),  equity 
will  assume  jurisdiction. 

Mr.  Erie,  and  Mr.  Barlow,  for  the  respondents. — It 
equity  is  to  be  administered  in  the  stannaries  on  the  same 
principles,  and  in  the  same  cases  only,  as  in  the  High  Ck>urt 
of  Chancery,  there  is  still  enough  to  support  this  petition. 
Mines  have  often  been  distinguished  from  other  property. 
The  operations  are  necessarily  carried  on  in  secret.  The 
interest  in  them  is  infinitely  subdivided  into  shares.    No 


(a)  3  Atk.  262.  (t)  Jac.  349.    At  to  the  priod- 

{b)  1  P.  W.  406.  pies  on  which  the  Court  will  act 

(c)  15  Vea.  138.  in  relation  to  the  confusion  of  boun- 

(d)  18  Ves.  184.  daries:  Miller  v.  JVarminfftom,  1 

(e)  3  My].  &  K.  632.  J.  &  W.  484 ;  Godfrey  y.  Litid,  2 
(/)  1  Ves.  sen.  232.  R.  &  M.  630. 

{g)  2  Atk.  630.  {h)  6  Vea.  147. 
(A)  1  J.  &  W.  298. 
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form  of  action  at  common  law  will  give  an  adequate  remedy.  1942. 
In  Bishop  of  Winchester  v.  Knight  (a),  a  bill  for  an  account 
was  retained,  though  the  title  was  disputed,  and  an  action 
of  trover  was  directed ;  and  one  of  the  reasons  assigned, 
namely,  that  a  customary  tenant  is  "  a  sort  of  fiduciary,*' 
can  make  no  difference  in  the  principle ;  for  it  was  a  clear 
wrong,  for  which  a  legal  remedy  lay.  So,  in  Sayer  v. 
Pierce  (A),  the  bill  was  retained,  while  the  title  was  tried 
by  ejectment,  though  the  plaintiflF  had  never  been  in  pos- 
session. A  fortiori,  the  Court  has  jurisdiction  in  the  pre- 
sent case,  where  no  ejectment  would  lie.  Jesus  College  v. 
Bloome  (c),  affirms  the  jurisdiction  as  to  mines,  as  distin- 
guished from  timber.  In  Whitfield  v.  Bewit  {d),  the  re- 
mainder-man had  a  decree  for  an  account  of  timber  cut  by 
the  tenant  for  life,  on  the  ground  that  trover  would  have 
been  an  inadequate  remedy.  If  this  be  so  in  the  superior 
Courts,  the  petitioner's  remedy  in  the  stannaries  is  still 
more  defective :  for,  granting  ejectment  to  be  the  proper 
form  of  action  in  Westminster  Hall,  it  is  a  form  unknown 
to  the  stannaries.  The  sheriff  of  Cornwall  is  not  attendant 
upon  the  Vice-Warden ;  and  his  bailiffs  can  raise  no  posse 
comitatus,  to  give  possession  by  force.  The  modem  prac- 
tice, grown  up  long  within  time  of  memory,  of  issuing  an 
habere  facias,  never  extended  itself  to  these  Courts.  Black" 
stone  (Comm.,  vol.  3,  p.  200)  says,  that,  before  the  invention 
of  the  writ  of  possession  in  ejectment,  in  the  reign  of 
Edw.  4,  "  the  Courts  of  Equity  began  to  oblige  the  ejector 
to  make  a  specific  restitution  of  the  land  to  the  party  in- 
jured.'* The  Vice- Warden  has  adhered  to  the  ancient 
practice,  instead  of  taking  upon  himself  to  invent  a  new 
writ. 

But,  supposing  ejectment  to  be  an  action  which  would 
lie  in  this  Court,  it  is  not  suitable  to  the  sort  of  interest 


(a)  1  P.  Wms.  406.  (c)  3  Atk.  262. 

(h)  1  Vez.  sen.  232.  {d)2?.  Wms.  240. 
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1842.  that  a  bounder  possesses :  his  right  is  that  of  an  easement, 
coupled  with  a  profit.  If  ousted  from  actual  posseaaion, 
he  might,  perhaps,  maintain  it,  as  he  might  trespass: 
Harker  v.  Birkbeck  (a) ;  Higrper  ▼.  Charlenoorth  {b).  But 
a  mere  right  to  dig,  and  take  the  ore  when  dngv  was 
determined  to  be  no  foundation  for  an  action  of  ejectment, 
in  Doe  d.  HcmUy  v.  Wood  (c) ;  though  Abbott,  C.  J.^  tiicre 
intimated  that  it  might  have  been  diflferent,  if  the  leaacv 
of  the  plaintiff  had  been  in  actual  possession  when  the  sup- 
posed expulsion  took  place  (d).  So  the  Court,  in  Wheeler 
T.  Touison  (e),  inclined  to  the  opinion  that  ejectment 
would  not  lie  for  herbagium,  because  it  was  only  part  of  the 
profit  of  the  swl.  {Parke,  B.— In  Doe  i.  Lord  Fahumik 
T.  Alderson  (/),  it  appeared  that,  by  the  custom  of  Corn- 
wall, the  interest  of  a  bounder  was  not  a  mere  easement, 
but  was  sufficient  to  support  an  action  of  qectment.  In 
Doe  dem.  Hanky  v.  Wood,  the  decision  turned  on  the 
construction  of  a  deed.]  The  opinion  of  the  Court  of 
Exchequer,  in  Doe  v.  Aldersom,  was  an  intorlocutoiy  one. 
The  case  was  sent  to  a  new  trial,  to  ascertain  the  opinion 
of  the  jury  on  the  custom.  They  certainly  found  the  ri^t 
to  be  an  interest,  and  not  an  easement;  but  the  fimfing 
was  immaterial,  for  they  negatived  the  existence  of  any 
bounds  at  all.  If  bounds  are  a  mere  easement  or  liberty, 
neither  ejectment  nor  trespass  will  lie  for  an  exdusion 
from  them ;  nor  will  trover  lie  for  taking  the  ore  in  upede, 
which  still  belongs  to  the  landowner  until  appropriated  by 
the  bounder.  There  is,  therefore,  no  complete  remedy, 
unless  resort  is  had  to  the  equity  side  of  the  Vice- Warden's 
Court. 

But  it  is  objected,  that,  to  deal  with  bounds,  is  to  assume 
a  jurisdiction  over  the  land  (^),  and  that  this  is  excluded 

(a)  3  Burr.  1556.  (e)  Hardr.  330. 

(b)  4  B.  &  C.  674.  (/)  Smirkfi,  39;  1  M.  &  W.  210. 

(c)  2  B.  &  Aid.  724.  {g)  See  Bro.  Briefe. 

(d)  Id.  737. 
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by  the  words  ''placita  temB**  in  the  charters.  If  this,  1842. 
however,  be  a  mere  customary  liberty,  then  it  is  not  land, 
nor  such  an  interest  in  it  as  is  contemplated  by  the 
charters.  A  plea  of  land  is  an  action  in  which  the  title  to 
the  freehold  is  in  question.  But  the  right  of  bounders  is 
a  chattel,  and  transmissible  to  exeeutors  (Stan.  Act,  2 
Jae.  2,  8. 4).  It  is  a  right  collateral  to  the  land,  existing 
1^  custom,  and  in  the  very  creation  of  which  the  inter* 
ference  of  the  Stannary  Courts  is  required. 

Prince  Albert,  L.-W.,  now  delivered  judgment. — ^This  Ma^  30/A. 
case  comes  before  me  by  way  of  appeal  from  an  order  of 
the  Vice- Warden  of  the  Stannaries  Court  of  Cornwall, 
over-ruling  a  demurrer  filed  by  the  appellants  to  a  petition 
of  the  respondent.  This  petition  was  entitled  on  the  equity 
side  of  the  Court,  and  was  in  the  nature  of  a  bill  in  equity. 
The  case  was  argued,  upon  the  appeal,  on  the  twenty-first  of 
the  present  month.  The  judges  with  whom  I  have  advised 
have  communicated  to  me  their  opinion,  and  the  judgment 
which  I  am  about  to  pronounce  is  in  conformity  with  that 
opinion.  [His  Royal  Highness  then  stated  the  material 
facts  of  the  petiti<m,  and  proceeded  as  follows :] 

To  this  petition  the  appellants  put  in  a  demurrer,  in 
which  were  assigned  divers  causes  of  demurrer,  including 
the  following :  that  the  respondent  had  not,  by  his  petition, 
made  or  shewn  such  a  case  as  entitled  him,  in  the  Vice- 
Warden's  Court,  to  any  account,  discovery,  payment,  or  re- 
lief, as  in  the  prayer  of  the  petition  mentioned,  from  or 
against  the  appellants,  or  either  of  them,  touching  the  mat- 
ters alleged  in  the  petition,  or  any  of  such  matters;  and 
that  the  petition  contained  no  matters  of  equity  whatsoever i 
nor  any  statement,  complaint,  matter,  or  thing,  which 
could  entitle  the  respondent,  by  law,  to  the  interference  or 
assistance  of  a  Court  of  Equity  against  the  appellants,  or 
ather  of  them. 

The  demurrer  came  to  be  argued  before  the  Vice- 
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1842.  Warden^  on  24tli  January,  1888 ;  and,  on  21st  April,  1838, 
judgment  was  delivered  oyer-ruling  the  demurrer,  and  or- 
dering the  appellants  to  answer  the  bill ;  and  it  is  from  this 
judgment  that  the  present  appeal  has  been  brought. 

The  particular  ground  of  demurrer,  which  has  been  re- 
ferred to,  does  not  challenge  the  jurisdiction  of  the  Vice- 
Warden  to  decide  questions  proper  for  the  decision  of  a 
Court  of  Equity ;  but,  admitting  that  jurisdiction  for  the 
purposes  of  the  argument,  it  insists  that  the  matter  of  com- 
plaint in  this  petition  is  not  proper  for  the  decision  of  any 
Court  of  Equity. 

Assuming,  for  the  purpose  of  trying  this  question,  that 
the  petitioner  might  have  recovered  the  possession  of  the 
property  in  ejectment,  and  that  the  jurisdiction  exerdsed 
by  the  Vice-Warden,  on  the  equity  side  of  the  Stannaries 
Court,  does  not  differ  from  that  which  is  exercised  in  the 
High  Court  of  Chancery,  if  the  petition  had  prayed  that 
possession  might  be  delivered  to  him,  and  nothing  more,  it 
is  clear  that  the  demurrer  must  have  been  allowed.  For 
the  question,  upon  which  the  right  to  possession  in  this 
case  depends,  is  purely  a  legal  question,  and  no  impediment 
is  suggested  in  the  petition,  the  necessity  of  removing  which 
would  entitle  the  petitioner  to  transfer  his  complaint  from 
a  court  of  law  and  bring  it  into  a  Court  of  Equity. 

So,  if  the  plaintiff,  in  addition  to  a  prayer  that  possession 
might  be  given  him,  had  prayed  that  the  defendant  might 
account  for  the  mesne  profits  since  he  took  possession  of  the 
mines,  and  these  profits  had  been  of  the  ordinary  character 
of  rents  of  real  estate,  the  demurrer  must  have  been  al- 
lowed ;  for  there  is  nothing  in  such  an  account  which  re- 
quires the  extraordinary  powers  of  a  Court  of  Equity  to 
take  it. 

The  question  then  remains,  whether  or  not  the  circum- 
stance that  the  mesne  profits,  of  which  an  account  is 
sought,  are  the  profits  of  a  mine,  alters  the  case  ?  The  pe- 
tition does  not  state,  even  in  the  most  general  terms,  that 
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anj  difSculty  would  exist  in  taking  the  account^  nor  that  the         1842. 

acconnt  cannot  be  taken  except  in  a  court  of  equity;   nor 

does  it  suggest  a  single  fact  from  which  the  Court  can  infer 

that  a  reason  exists  why  the  account  of  mesne  profits  may 

not  be  taken  as  conveniently  in  a  court  of  law  as  in  a  Court 

of  Equity,  unless  it  is  to  be  inferred  that  such  is  the  case  from 

the  mere  fact  that  the  profits^  of  which  an  account  is  sought, 

are  the  profits  of  a  mine. 

I  am  of  opinion  that  I  cannot  judicially  draw  such  an 
inference,  in  the  absence  of  circumstances  leading  to  it,  and 
in  a  case  between  parties  wholly  adverse  to  each  other. 
Such  an  inference  could  not  be  drawn,  unless  it  were  ad- 
mitted that  in  no  conceivable  case  can  an  account  of  mine 
profits  be  taken  without  having  recourse  to  a  Court  of 
Equity. 

The  next  question  then  to  be  considered  is,  whether  it  is 
right  to  assume  that  possession  of  the  mine  might  have 
been  recovered  in  ejectment  ?  The  Vice-Warden,  in  de- 
ciding this  case,  did  not  express  any  doubt  that  possession 
of  the  mine  might  be  recovered  in  ejectment;  his  proposi- 
tion was  merely  this,  that  a  Court  of  Equity  had  concurrent 
jurisdiction  with  a  court  of  law.  The  cases  cited  at  the 
bar  during  the  argument  shew  that  ejectment  will  lie  for  a 
mine  in  circumstances  like  those  of  the  present  case ;  and 
I  consider  that  such  is  the  law  of  the  case. 

Then,  has  a  Court  of  Equity  a  concurrent  jurisdiction  with 
a  court  of  law  in  the  absence  of  all  special  circumstances  to 
give  it  such  jurisdiction  ?  The  Vice- Warden  was  of  opinion 
that  such  a  concurrent  jurisdiction  existed.  In  support  of 
this  opinion,  which  is  clearly  at  variance  with  the  first  prin- 
ciples of  equity  as  administered  in  the  High  Court  of  Chan- 
ceiy,  the  Vice- Warden  relied  on  certain  precedents  in  the 
Stannary  Court  which  were  brought  under  his  notice. 
And  if  these  precedents  had  been  so  numerous  as  to  lead 
irresistibly  to  the  conclusion  that  the  jurisdiction  of  that 
Court  over  such  questions  was  clearly  established ;  or  if  it 
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1842.  had  appeared  that^  in  those  precedents^  the  decision  of  the 
Court  had  been  come  to  after  solemn  argument,  the  ques- 
tion might  have  been  entitled  to  a  different  consideration 
from  that  which  I  feel  bound  to  apply  to  it.  But  this  is 
not  the  case ;  and^  in  the  absence  of  the  most  condnsiTe 
evidence  in  support  of  an  equitable  jurisdiction  so  anoma- 
lous as  that  contended  for^  I  am  compelled  to  hold  that  no 
such  jurisdiction  exists. 

In  the  judgment  which  has  been  delivered,  I  have  relied 
upon  the  circumstance  that  no  difficulty  is  suggested  in  the 
petition  in  the  way  of  taking  the  accounts,  which  the  peti- 
tioner asks.  Admitting,  as  a  general  proposition,  that, 
where  any  part  of  the  relief  which  a  party  claims  is  proper 
for  the  decision  of  a  Court  of  Equity,  that  court  will  inci- 
dentally decide  all  questions  at  law  which  may  be  ancillary 
to  the  equitable  relief,  there  is  strong  authority  for  holding 
that,  in  the  particular  case  of  a  party,  out  of  possession  of 
an  estate,  claiming  equitable  relief,  the  right  to  which  de- 
pends upon  the  right  of  possession,  the  Court  requires  that 
the  party,  so  circumstanced,  should  recover  the  possession 
at  law  before  he  files  his  bill  for  the  consequential  equka- 
ble  relief.  The  dedsion  of  the  Vice-Warden  must  there- 
fore be  reversed. 

It  may  be  proper  to  add,  that,  although  it  has  been  un- 
necessary, for  the  purposes  of  this  appeal,  to  advert  to  the 
question  of  the  equity  jurisdiction  of  the  Vice-Warden  of 
the  Stannaries,  I  entertain  no  doubt  whatever  of  its  ex- 
istence. 

Order  reversed,  without  costs. 
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Slattxr  v.  Slattxr. 

(Vol.  I.  p.  30). 

THE  decision  in  this  case  probably  proceeded  on  the  particttlar  terms 
of  the  instnimenty  which  did  not^  as  it  appears^  comprehend  the  sta* 
tutoiy  distributiTe  shure  of  the  wife  in  the  husband's  effects.  That 
a  deed  of  separation  between  husband  and  wife  is  not  void  because  it 
contains  no  covenant  on  the  part  of  the  trustee  to  indemnify  the  hue* 
band,  or  other  valuable  eonsiderationf  appears  from  Frampkm  v.  Ihunp* 
m,  4  BeftT.  287.  In  that  case,  Lord  Langdaley  M.  R.,  said—''  Lay- 
ing out  of  consideration  the  agreement  of  the  wifa,  as  wholly  inopera* 
tire,  and  admitting  that  this  Court  can  in  no  way  interfere  to  enforce 
a  separation ;  yet,  conudering  what  has  been  done  to  enforce  agree- 
ments between  husband  and  trustee,  though  accompanied  by  a  pro- 
vision for  separation,  it  does  not  appear  ta  me  that  a  voluntary  assign- 
ment and  deelaratioa  of  trust  can  be  vitiated  by  such  a  provision ; 
and,  without  regard  to  any  supposed  contract,  it  would  scarcely  be 
just  to  say,  that,  although  a  voluntary  trust  may  be  binding  in  other 
cases,  it  shall  not  be  so  in  the  case  where  a  husband  has,  by  creating 
such  a  trust,  prevailed  upon  his  wife  to  live  apart  from  him,  and 
waive  the  enforcement  of  her  conjugal  rights."  The  decision,  in  this 
case,  goes  ftr  beyond  the  doctrine  laid  down  in  Logan  v.  BirHU, 

1  M.  &  K.  229,  and  some  other  authorities.    In  Fitger  v.  FUzer, 

2  Atk.  611,  referred  to  in  FrampUm  v.  Frampiony  Lord  Hardwieke 
recognized  the  validity  of  a  voluntary  separation  deed,  except  as 
against  creditors;  ''against  creditors,"  he  observes — ^'< every  convey- 
ance of  the  husband  that  is  voluntary,  and  for  his  own  heneJUy  is 
fraudulent."  In  the  case  before  him,  the  husband  must  have  become 
insolvent  soon  after  the  executi<m  of  the  deed  of  separation ;  (for  the 
deed  was  executed  in  1738^  and  the  suit  for  enforcing  it  was  heard  in 
1742);  and  there  were  other  circumstances  of  a  suspicious  nature  re- 
ferred to  in  the  judgment.  His  Lordship,  therefore,  held  the  deed  to 
be  inoperative  as  against  a  creditor  of  the  husband,  though  his  debt 
was  subsequent  to  the  execution  of  the  deed ;  but  decreed  that  the 
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trusts  of  the  deed  be  performed  in  favour  of  the  wife  as  agunst  the 
husband. 

CoATES  V.  Stevens. 

(Vol.  I.  p.  66). 

Sbb  Sidmouth  ▼.  Sidmouth^  2  Bear.  449  ;  Soawin  v.  Seamm^  1  Y.  & 

C,  C.  C.  65;  Skeats  v.  Skeats,  2  Y.  &  C,  C.  C.  9;  Tkarpe  ▼.  Owm^ 

6  Beav.  224. 

PaiCB  V.  ASSHETON. 
(Vol.  I.  p.  82). 
See  Rkkards  v.  Rictards,  2  Y.  &  C,  C.  C.  419,  affirmed  by  Lord 
fyndhurtt^  C.y  on  appeal.  Sir  Francis  Simptinson  has  kindly  called 
the  reporter's  attention  to  an  important  difference  between  Melmoth'a 
statement  of  the  case  of  Hyde  v.  Skinner^  (referred  to  in  argument  in 
the  principal  case),  and  that  of  Peere  Williams.  In  Melmoth's  MSS. 
the  case  is  stated  thus: — 

L.  C.  11th  Not.  1723.    Hyde  y.  Skinner. 

''  The  defendant  made  a  lease  to  William  Hyde,  plaintiff's  late 
husband,  of  a  house  in  Enfield,  for  five  years,  at  £36  a  year,  and 
therein  covenants  (inter  alia)  that  he,  his  executors,  administrators^ 
and  assigns,  should,  within  twelve  months  before  the  end  of  the  lease, 
(if  thereto  required  by  the  said  William  Hyde),  execute  to  the  said 
William  Hyde  a  further  lease  of  the  premises  under  the  like  cove- 
nants and  at  the  same  rent  as  were  therein  contained,  for  sach  further 
term  ae  tke  said  IViUiam  Hyde  should  iken  desire. 

**  Mr.  Hyde  died  before  the  expiration  of  the  lease,  and  plaintiff, 
being  his  executor,  gave  notice  within  the  time  limited  by  the  lease 
for  a  further  term  of  50  years,  and  now  brought  his  bill  to  have  a 
specific  execution  of  the  covenant,  and  a  lease  for  50  y^Kn  pursuant 
thereunto. 

**  The  defendant  insisted  the  covenant  was  personal  only,  and  that, 
Mr.  Hyde  being  dead,  defendant  was  not  obliged  to  make  a  new  lease 
to  his  executor. 

^  But  Lord  Chancellor  was  clear  of  opinion  that  the  plaintiff  was 
entitled  to  the  benefit  of  the  covenant,  and  decreed  the  defendant  to 
make  a  new  lease  to  plaintiff,  at  the  same  rent  and  under  the  same 
covenants  as  were  contained  in  the  old  lease,  except  the  covenant  for 
renewal,  which  was  to  be  omitted ;  but  this  lease  was  to  be  made  for 
twenty-one  years  only :  for  though  the  covenant  was  general  that  a 
lease  should  be  granted  for  such  further  term  of  years  as  Mr.  Hyde 
should  desire,  yet  that  must  have  a  reasonable  construction.*'  Mel- 
moth's  MSS.  D.  113. 


APPENDIX.  56S 

The  accuracy  of  this  statement  is  home  out  hy  the  entry  in  the 
legistrar^s  book,  and  seems  to  deprive  Lord  Hardwick^s  observation 
in  3  Atk.  88,  of  much  of  its  force. 

SpABKE  V,  MONTBIOU. 

(VoL  1.  p.  103, 3rd  Mai^ginal  Note). 

Skx  Hardman  v.  EUames,  2  Myl.  &  K.  746;  Adams  r.  FMer,  3  M. 

&  C.  649.    But  see  also  JVi^ram  on  Ducoveiy,  (2nd  ed.)  p. 296  ei  teq. 

Babnes  V.  Stuabt. 

(Vol.  I.  p.  123). 

Thu  construction  of  the  stat.  3  &  4  Will.  4,  c.  42,  s.  26,  b  supported 

by  Oliver  v.  Latham^  1  PhilL  408;  see  p.  420.    See  also  Holdm  r. 

Hearm,  1  Bear.  446. 

Bellwood  v.  Wethebell.  ' 
(Vol.  I.  p.  21 9). 
Stated  also  in  Wtffram  on  Discovery ^  284.  The  statement  contained 
in  the  judgment  of  Lord  Ahinger,  of  the  case  of  Bolton  ▼.  The  Corpo- 
raiion  of  Liverpool^  is  applicable  only  to  that  case  as  decided  by  the 
Court  below,  and  not  as  decided  on  appeal.  See  4  Y.  &  C.  163,  cor- 
recting thb  statement,  and  also  correcting  2  Y.  &  C.  39. 

Whitbbead  v.  Joed  an. 

(Vol.  L  p.  303). 
This  has  been  considered  an  extreme  case ;  and,  although  the  correct* 
nesB  of  the  decision  itself  has  not  been  impugned,  the  principles  upon 
which  it  proceeds  appear  to  be  doubted  by  a  learned  writer.  Sir  Ed- 
ward Sugden^  in  his  Vend,  and  Purch.,  pp.  1063,  1064,  (11th  ed.), 
after  quoting  the  judgment,  from  the  words  ^  when  a  party  having 
knowledge,"  p.  328,  to  the  words  <'  sought  not  after  it,"  p.  329,  says, 
''  This,  however,  is  an  extension  of  the  rule,  which  we  should  be  cau- 
tious how  we  act  upon  in  practice."  He  then  observes,  that  *'  the 
rule  of  equ^y,  not  to  relieve  against  a  purchaser  having  the  legal  es- 
tate, b  not  confined  to  h  prudent  or  wary  purchaser,  hut  to  a  bond  fide 
one  without  notice ;"  and  that  *'  it  could  hardly  be  maintained  that  a 
deposit  of  deeds  is  of  itself  implied  notice  to  a  subsequent  purchaser  or 
mortgagee,  who,  acting  bond  fide,  but  not  cautiously,  does  not  inquire 
after  the  deeds."  And  these  observations,  as  applicable  to  Whitbread 
V.  Jordany  seem  to  be  adopted  by  Sir  James  Wigram^  in  Jones  v. 
Smithy  1  Hare,  66.    Sir  Edward  Sugden^  however,  says,  in  a  subse- 
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quent  passage^  that  his  oheenrstions  ^'  do  not  apply  to  a  case  where  no 
inquiry  is  made^  in  ordtr  tliat  the  fact  of  the  deposit  might  not  be  dia- 
closed."  But  was  not  that  precisely  the  case  of  Whitintad  v.  Jwrdcmf 
— ^unless,  indeed,  it  be  suggested  (which  has  not  been  done)  that  the 
negligence,  upon  which  the  learned  judge  relied,  was  not  grosa.  In 
Jones  v.  SmUh^  (on  appeal),  1  Phill.  255,  Lord  fyndhunt  appears  to 
hare  taken  a  clear  view  of  the  grounds  on  which  the  principal  case 
was  decided.  His  Lordship  says,  '*  It  appears  to  me  tiiat  that  case 
was  decided  on  the  ground  that  the  learned  Judge  was  satisfied  that 
the  transaction  was  not  handflde^  and  that  the  party  had  purposely 
abstained  from  making  inquiry,  the  money  being  advanced  for  secur- 
ing a  pre-existing  debt ;  that,  in  short,  there  was  wilful  blindnesk 
That  was  evidently  the  impression  on  the  mind  of  the  learned  jaigti 
but  he  said,  that,  even  if  it  were  not  so^  the  fecte  of  the  case  were  soch 
as  to  amount  to  negligence  of  so  gross  a  nature^  that  it  would  be  a 
doak  to  fraud  if  it  were  permitted." 

The  other  branch  of  the  principal  case,  namely,  that  which  relates 
to  the  production  of  the  vendor's  copies  of  court  roll,  is  one  of  con- 
nderable  importance.  It  has  been  said  by  an  intelligent  writer,  (see 
Jarman's  Conveyancing,  by  Sweet,  voL  8,  p.  10),  that  the  can  of 
JVhitbread  v.  Jordan  seems  to  have  been  deprived  of  its  value  as  an 
authority  by  the  doctrine  laid  down  by  Lord  l^mdhwrM^  C,  in 
Cooper  v«  Emery,  1  Phiil.  390.  The  accuracy,  however,  of  this  con- 
clusion seems  doubtful.  Lord  l^mdkurH  says,  **  Another  question 
is,  whether  the  purchaser  is  entitled,  in  thb  case,  to  a  covenant  for 
the  production  of  copies  of  the  court  rolls.  If  the  vendor  has  these 
copies,  or  ifth^  are  in  hie  power,  he  is  bound  to  produce  them ;  but 
if  not,  I  think  the  purchaser  is  not  entitled  to  call  for  a  covenant  to 
produce  them ;  because  he  may  at  any  time  resort  to  the  roUa  them- 
selves, and  make  use  of  them  in  evidence."  Now,  it  is  conceived  that, 
in  the  principal  case,  the  copies  of  court  roll  which  had  been  pledged 
by  Jordan  to  Whitbread,  were,  in  the  sense  intended  by  Lord  I^^nd" 
hurst,  in  the  poioer  of  the  mortgagor;  and,  consequently,  that,  if  they 
had  been  called  for  by  Boulnois,  Jordan  would  have  been  legally 
bound  to  produce  them ;  and  an  endeavour  to  enforce  that  obligation 
would  have  led  to  a  discovery  of  the  real  £Eicts  of  the  case.  Although 
Lord  fyndhursfs  observations  in  Cooper  v.  Emery  are  of  a  general 
nature,  yet,  when  put  in  connexion  with  the  circumstances  of  that 
case,  it  can  scarcely  be  considered  that  his  lordship  intended  to  lay 
down  any  universal  rule  on  the  subject.  In  the  case  before  him,  the 
copies  of  court  roll  which  were  demanded  were  not  those  of  the 
vendor  himself,  but  of  a  previous  owner;  the  estate  having  been  en- 


APPENDIX.  S86 

franchised  in  1799,  by  means  of  8  deed  which  recited  that  the  then 
copyhold  owner  was  eeiaed  in  fee  according  to  the  cnetom.  More- 
orer,  (if  the  statement  in  the  aignment  be  correct,  see  8  Jurist,  181), 
the  property  comprised  in  the  contract  fonned  a  small  part  only  of 
the  property  comprised  in  the  copies  of  court  roll ;  sothatthe  presump- 
tion was^  that  they  had  gone  into  the  possession  of  the  parties  who 
owned  the  larger  portion  of  the  property, — a  circumstance  which 
(whether  or  not,  according  to  strict  practice,  it  relieved  the  vendor 
from  his  obligaticm  to  procure  or  to  covenant  for  the  production  of 
those  copies)  was  sufficient  to  dear  his  title  from  all  suspicion  arising 
from  his  non-possesnon  of  them. 

Upon  these  grounds  it  is  conceived  that  the  observations  of  Lord 
fyndkursif  in  Cooper  v.  Emery^  are  entirely  consistent  with  the  prin- 
ciples contained  in  WhUbread  v.  Jordan;  but,  supposing  it  to  be 
otherwise,  those  principles  seem  clearly  to  accord  with  other  authority. 
In  order  to  prove  title  to  copyholds,  it  \b  not  necessary  to  produce 
the  original  rolls;  it  b  sufficient  to  psoduce  a  copy  of  a  court  roll 
under  the  steward's  hand,  or  an  examined  copy  of  the  court  roll  if 
sworn  to  be  a  true  one.  See  B.  N.  P.  247  a,  (7th  ed.),  and  the  cases 
there  cited;  and  see  Doe  d.  Cawthom  v.  Afee^  4  B.  &  Ad.  617.  The 
ori^nal  reason  of  this  seems  to  have  been,  the  inconvenience  of  pro- 
ducing the  rolls  themselves,  and  thenoe  has  arisen  a  general  tuage  on 
the  subject :  Bex  v.  Haine^  Comb.  837.  Practically,  therefore,  it 
should  seem  that  the  vendor^s  copies  of  court  roll  are  part  of  his 
tiUe-deeds,  and  ought  (in  the  ordinary  course  of  things,  and  inde- 
pendently of  any  question  of  frraud)  to  be  handed  over  to  the  pur- 
chaser, if  the  vendor  has  the  possession  of  them,  or,  if  he  has  not  the 
possession  of  them,  be  made  the  subject  of  a  covenant  for  production. 
And  until  Lord  Ifndhure^e  decision  in  Cooper  v.  Emery y  Sir  Edward 
Stiffden  seemed  to  be  of  thb  opinion.  His  words  were — **  When 
the  estate  is  copyhold,  and  the  purchaser  is  not  entitled  to  the 
custody  of  the  copies  of  court  roU,  he  is  entitled  to  a  covenant  to 
produce  them,  and  it  has  been  usual  to  require  attested  copies  of 
them."  As  a  reason  for  this  statement,  he  added,  that  the  court  rolls, 
though  of  a  public  nature,  were  not  only  not  strictly  records,  but 
were  in  a  private  custody,  and  that,  although  the  inspection  of  them 
by  a  copyholder  might  be  enforced,  yet  it  might  be  necessary  to  re- 
sort to  the  Court  of  King's  Bench  for  that  purpose.  See  Sugd.  V.  and 
P.  (10th  ed.)  Vol.  ii.  p.  120.  See  also  the  observations  in  Sweeps 
Edition  of  Jarman's  Conveyancing,  Vol.  ix.  p.  10.  See,  however, 
now,  V.  and  P.,  (11th  ed.),  p.  476,  referring  to  Cooper  v.  Emery. 
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HiPWELL  V.  Knight. 
(Vol.  I.  p.  401). 
Sbb  the  observation  of  Sir  Edward  Svgden  on  the  third  maiginal 
note  of  this  case;  Y.  and  P.,  11th  ed.,  p.  28a 

Blake  v.  White. 

(Vol.  I.  p.  420). 

Sbb  Mr.  Cbopef^s  note  upon  the  law  of  Principal  and  Society ;  C.  P. 

Coop.  Rep.,  pp.  660,  n.,  572;  and  see  Pitman  on  Principal  and  Sor 

ciety,  168,  n. 

Lord  Cawdor  v.  Lewis. 
(Vol.  I.  p.  4^).  2. 
Sbb  the  observation  of  Lord  Cottmkam  on  the  second  mar^nal  note 
of  this  case;  Cr.  &  Phill.,  p.  180. 

Tredwbll  v.  Byrch. 
(Vol.  I.  p.  476). 
Sbb  Laui(wr  v.  Holcombe^  7  Jur.  97 ;  Attonuy-Oeneral  ▼.  Comptan, 
1  Y.  &  C,  C.  C,  417. 

Probser  v.  Eomgnos. 
(Vol.  I.  p.  481). 
Sbb  Hunter  v.  Daniel^  4  Hare,  420. 

WiLMOT  V.  Corporation  of  Coventry. 
(Vol.  I.  p.  518). 
In  the  marginal  note  of  this  case,  for  ^*  expressed  "  read  ^  expected." 
See  East  London  Water  Woris  Compatiy  v.  Bail^^  4  Bing.  283.  As 
to  a  corporation  seised  in  fee  of  lands  to  their  own  use,  and  not  for 
charitable  purposes,  binding  themselves  and  their  successors  by  a 
consent  to  a  decree  of  a  court  of  equity,  see  Attcmq^Otmeral  v. 
Warwkky  HiU's  MSS.  Vol.  xiv.  p.  48. 

PiLKINOTON  V.  HiMSWORTH. 
(Vol.  I.  p.  612). 
Sbb  WiUw  v.  Clifton^  2  Hare,  585. 

Glyn  v.  Soarbs. 

(Vol.  I.  p.  653). 

Rbvbbsed  in  the  House  of  Lords;  see  7  CI.  &  Finn,  468.    The 

ground  of  revenal  seems  to  be  comprehended  in  the  following  oh> 
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BerratioiiB  of  Lord  Oottenham^  namelyy  that  ^*  bills  of  discoTery,  in 
aid  of  the  defence  to  an  action,  are  permitted  for  the  pnrpoee  of  ob- 
taining from  the  antagonist  at  law  the  discorery  of  matter,  which, 
beii^  admitted  by  him,  may  aid  the  defence;  and  not  for  the  pur- 
pose of  procuring  evidence."  A  similar  obseryation  was  made  by  his 
Lordship  in  the  case  of  Kerr  v.  BeWy  9  Law  Joum.  60,  in  which  a 
bill  of  discovery  in  aid  of  a  defence  to  an  action  at  law  was  brought 
by  underwriters  against  both  the  party  effecting  the  insurance  and 
the  party  interested,  the  latter  not  being  a  party  to  the  record  at  law ; 
and  the  demurrer  of  the  latter  was  allowed.  It  seems,  therefore,  to  be 
now  settled,  that,  except  in  the  particular  cases  mentioned  by  Lord 
JBldan  in  FenUm  v.  HugheSy  7  Ves.  289,  no  person  can  be  made  a  de- 
fendant to  a  bill  of  discovery  in  aid  or  defence  of  an  action  who  is 
not  a  party  to  the  record  at  law.  See  BtUls  v.  Margrave^  3  Beav. 
448.  As  to  what  was  the  practice  in  the  Court  of  Exchequer  in  re- 
lation to  bills  of  discovery  by  underwriters,  see  the  note  to  Price  v. 
Chippendale^  anUy  p.  470. 

Brooksbank  v.  Smith. 
(Vol.  II.  p.  66). 
Seb  BurreU  v.  Earl  ofEgremonty  7  Beav.  206. 

Bbadshaw  V,  Bradshaw. 
(Vol.  II.  p.  72). 
SxB  Dee  d.  HieeoeksY.  HUeockSy  6  Mee.  &  W.  863. 

Upon  the  subject  of  misdescription  of  the  legatee,  as  well  as  upon 
some  other  points,  the  following  case,  which  the  reporter  has  extract- 
ed from  Jodrell's  notes,  Vol.  2,  p.  134  (Hargr.  Coll.),  may  be  ac- 
ceptable. The  case  is  cited  upon  one  point,  in  2  Ves.  jun.  664 ;  3 
Atk.  267 ;  and  19  Ves.  126. 

Tomkine  v.  Timdnm.  In  Chan.,  H.T.,  1743. 
.The  testator,  WUliam  Tomkins,  by  will,  gave  200^.  to  his  brother 
Joseph,  and  afterwards  gave  him  his  brewhouse  and  utensils,  and  all 
the  rent  that  should  happen  to  be  due  upon  it,  in  trust  for  the  bene- 
fit of  his  eldest  son,  Benjamin,  till  he  should  attain  twenty-one ;  but 
if  he  died  before  twenty-one,  then  he  gave  it  to  his  second  son,  Joseph. 
Then  he  gave  60/.  apiece  to  each  of  his  ether  children,  and  made  his 
brother  Joseph  executor ;  giving  legacies  to  all  his  next  of  kin,  and 
particularly  20/.  to  his  sister,  by  the  name  of  his  **  sbter  Benjamin  ;^ 
and  to  her  three  children,  60/.  each  ;  and  died  without  making  any 
VOL.  IV.  Q  Q  EQ.  EX. 
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dispoBition  of  the  surplus.   The  testator  had  no  sister  Beigamw  Wt 
the  wife  oF  his  brother  Benjamin,  and  she  had  four  children. 

Upon  this  will,  veiy  inaccurately  drawn,  seyeral  questions  arose 
as  to  what  interest  Benjanun  took  in  the  brewhouse ;  whether  Jo- 
seph, the  second  bn>ther,  eame  within  the  descripti<m  9i  **  other 
children ;"  whether  the  brother's  wife  thus  described  could  take;  and 
also  what  weald  become  of  the  surplus,  (there  being  legacies  given  to 
all  the  nejtt  of  kin,  as  well  as  to  the  executor);  and  whether  aU  the 
children  oould  take  501,  each. 


LoBO  CuAJUCKhioTL.'^As  to  the  firrt  question,  this  is  a  very  i 
curate  will ;  but,  as  to  the  legacy  given  to  his  sister  Benjamin  aad  her 
children,  I  think  the  description  sufficient,  beethers'  wives  being 
often  called  by  their  husbands'  Christian  names  for  the  oske  of  dis- 
tinction ;  and  as  it  has  been  agreed  that  the  legacies  should  extend  to 
the  fourth  child;  it  is  not  necessary  to  giro  any  opinion  upoa  it, 
though  I  should  have  thought  it  a  favourable  case  for  all  the  child- 
ren. Had  the  testator  expressed  it  to  *'ai7"  her  three  children,  this 
would  certainly  have  taken  them  all  in,  and  the  word  '^  three'*  must 
have  been  rejected  as  repugnant.  In  the  present  case,  indeed,  the 
word  **  all"  is  not  used,  but  **  her  children"  are  indefinite  words, 
and  to  be  construed  universally;  and  were  they  not  to  extend  to  all, 
the  legacy  would  be  void  for  want  of  knowing  which  of  the  three 
should  take  and  which  be  excluded. 

As  to  the  second  question,  the  next  and  principal  question  is  upon 
Benjamin's  interest  in  the  brewhouse ;  whether  the  words  **  till  he 
shall  attain  twenty-one"  are  to  enure  as  a  limitation  of  his  interest 
in  the  brewhouse,  or  only  of  the  continuance  of  the  trust  in  the 
trustees ;  the  will  not  fiilly  explaining  the  testatoi^s  intent,  which 
must  therefore  be  supplied  by  construction.  Now,  I  think  these 
words  are  to  be  considered  only  as  a  limitation  of  the  oontimianee  of 
the  trust.  The  rent  devised  must  mean  the  arrears  of  rent  due  at 
the  testator's  death,  for  he  could  never  mean  that  the  arrears,  which 
might  be  but  one*'fourth  part  of  a  year's  rent,  should  be  subject  to  the 
contingency  ;  and  the  giving  the  brewhouse  over  upon  one  contin- 
gency shews,  that,  if  that  contingency  did  not  happen,  the  isstater 
meant  that  Benjamin  should  retain  it.  He  was  giving  something  to 
^very  one  of  his  family  :  but  if  Benjamin  is  not  to  hold  this  lease 
after  his  age  of  twenty-one,  he  will  have  given  nothing  to  the  penon 
whom  he  seems  to  have  principally  r^arded,  and  this  lease  must  foU 
into  the  residue  of  the  personal  estate,  and  go  to  persons  to  whom 
he  certainly  did  not  intend  it  to  go.    Besides^  a  very  small  transposi- 
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tion  makes  the  matter  clear ;  for,  if  this  lease  had  been  given  to  the 
use  and  benefit  of  his  eldest  son  Benjamin,  in  trust  till  he  came  to 
twenty-one,  there  would  not  have  been  the  least  doubt  of  the  testa- 
tor's intent.  I  therefore  think  the  dying  before  twenty-one  is  the 
oni^  oontiiigeiicy  upon  which  this  interest  is  to  be  taken  o^  of 
Beiyamia. 

As  to  the  third  question,  whether  the  doYise  to  the  4tkm'  childNtn 
of  his  brother  Jo8e|>h  shall  exclude  Joseph,  the  oontingeiit  kgatoe, 
I  think  it  shall  not,  as  meaning  only  other  than  the  eldest  son,  Ben- 
jamin ;  for  nothing  is  given  Joseph^  the  son  in  possession,  and  he 
ought,  therefore,  to  be  considered  as  one  of  these  other  children. 

As  to  the  fourth  questicMi,  I  think  the  legacy  devised  to  the  exe- 
cutor Joseph  excludes  him  from  the  surplus  of  the  personal  estate ; 
the  late  cases  having  gvne  further  than  the  former  did  on  ilus  >head. 
That  of  Foster  v.  Munt^  1  Vem.  473,  has  been  sometimes  said  to 
have  been  determined  on  the  faot  of  fraud,  but  it  does  not  appear 
from  the  proofs  in  that  cause  that  any  fraud  was  made  out ;  and 
there  it  was  first  established,  that  a  legacy  to  an  executor  for  his  care 
and  puns  excludes  him  from  any  further  benefit,  it  being  plain,  in 
such  case,  that  he  is  intended  only  as  a  trustee.  It  was  afterwards 
held,  that  a  legacy  given  generally  to  an  executor  would  have  the 
same  effect,  because  the  testator  could  not  intend  to  give  him  all  and 
some,  though,  were  that  point  to  be  settled'^fe  noto,  there  might  be 
some  reason  for  a  different  determination,  as  a  legacy  to  the  executor 
might  be  intended  only  to  put  him  upon  a  par  with  the  other  lega- 
tees, that,  in  case  of  deficiency  of  assets,  he  might  still  be  sure  of 
something  in  proportion  with  the  otheis.  But  the  law  Is  now  settled. 
Nor  has  the  giving  a  legacy  to  the  next  of  kin  been  suffered  to  pre- 
clude them  from  the  restdtmrn^  where  the  executor  has  had  a  legacy 
given  him  likewise.  In  some  of  the  cases,  legacies  have  been  given 
to  some  of  the  next  of  kin,  in  others  to  all,  which  have  not  yet  ex- 
cluded them  from  the  surplus,  their  right  being  founded  upon  an 
equity  arising  from  the  Statute  of  Distributions,  and  they  taking  by 
way  of  suoceision  ab  uUestato,  as  the  heir-at-law  takes  all  such  parts 
of  the  real  estate  as  are  undisposed  of.  I  am  therefore  of  opinion, 
that  the  sorplus  in  the  present  case  must  be  divided  amongst  the 
next  of  kin. 

LiVBSAT  r.  Bedfbbn. 
(Vol.  IL  p.  90). 
SemIRU*  t.  JFirl^,  2  Atk.  005. 

QQ2 
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Wrago  v.  Denham. 

(VoL  II.  p.  117). 

Eicharch  r.  Morganf  March  17, 1753.    Upon  exceptiooB. 

Lord  Chancellor  said,  that  a  mortgagee  in  poaBeadon  ought  to  do 
such  repairs  as  he  can  repay  by  the  rents  of  the  estate  after  hu  in- 
terest paid,  but  he  need  not  rebuild  or  lay  out  large  sums  beyond  the 
•  rent,  for  that  would  be  to  lend  more  principal  money,  upon,  pesliape^ 
a  deficient  security. 

IDe  Ore/s  nates,  Ha/rg.  Coll.,  No.  47l,/>.227.] 

Hall  v.  Gtodson. 
(Vol.  II.  p.  153). 
Affirmsd,  with  some  Tariations.    See  7  CI.  &  Finn.  759. 

Hall  o.  Wheeler. 
Affirmed.    See  7  CI.  &  Finn.  761. 

Hall  v.  Clee. 
Affirmed.    See  7  CI.  &  Finn.  744. 

Prior  v.  Horniblow. 
(Vol.  II.  p.  200). 
The  decision  in  this  case,  as  to  the  effect  of  the  stat.  3  &  4  WilL  4, 
c.  27,  upon  the  bequest  of  a  residue,  was  foUowed  (with  some  hesita- 
tion) by  Kfuffht  Bruee,  V.  C,  in  Adams  v.  Banyy  2  Collyer,  290. 

Nt88en  v.  Gretton. 
(VoL  II.  p.  222). 
See  Mirehouse  ▼•  Seaifi,  2  Myl.  &  Cr.  695. 

Davibs  t;.  Thomas.  )<^  //.  /-  tS^, 
See  the  obsenrations  on  this  case  in  Sug.  V.  &  P.  (11th  ed.)»  p.  879. 

The  following  case,  upon  the  subject  of  notice  of  a  charge,  seems  to 
have  a  place  here. 

MarUn  r.  WM.    In  Chan.,  4  Nov.  1738. 
Edmund  Webb  made  his  will,  and  {itOer  alia)  deyised  his  iwl 
estate  to  Seijeant  Webb  and  one  Smith,  sul^  to  the  pi^memi  ifkU 
debts  and  leffodes. 
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Testator  di«d  in  1706.  Seijeant  Webb  and  Smith,  in  1706,  made 
a  mortgage  for  1600/.  to  A.  B.  of  the  real  estate  so  devised ;  and  in  the 
mortgage  deed  it  was  recited,  that  it  was  found  necessaiy  to  raise 
1600/.  for  payment  of  the  testatoi^s  debts  and  legacies. 

The  legatees  of  Edmund  Webb  brought  their  bill  in  this  Court 
against  the  mortgagee  and  others  to  be  satisfied  their  legacies,  and,  in 
case  of  a  deficiency  of  assets,  to  have  preference  of  the  mortgagees,  as 
haying  notice  of  the  legacies  at  the  time  they  lent  their  monies. 

A  question  arose  before  the  Court>  whether  the  mortgages  should 
have  preference  or  not. 

LoBD  Chancbllob. — This  is  a  case  of  a  mixed  nature,  and  the 
rule  generally  is,  where  an  estate  is  given  to  be  sold  by  trustees  for 
payment  of  debts  set  down  in  a  schedule,  the  purchaser  is  obliged  to 
see  to  the  application  of  the  monies  towards  payment  of  the  debts ; 
but  where  the  debts  are  not  particularised,  it  is  otherwise.  In  the 
present  case,  the  legacies  certainly  appear.  But  the  debts  are  to  be 
paid  generally;  nor  can  the  purchaser  know  the  testatoi^s  creditors: 
and,  as  they  are  to  be  first  paid,  and  the  trustees  cannot  pay  the 
monies  without  sale  or  mortgage  of  the  premises,  the  mortgages 
ought  in  the  first  place  to  be  satisfied  before  the  legacies  are  paid, 
which  were  charged  on  the  premises. 

ICaffper's  notes.  A,  I,  p.  181,  ffargr.  CoU.^ 

Neate  v.  Latimer. 
(Vol.  II.  p.  267). 
AvFiBMXD.    See  4  CI.  &  Finn.  p.  670. 

Gregory  v,  Gregory. 
(Vol.  II.  p.  313). 
Thb  following  important  case,  bearing  upon  the  subject  of  the  prin- 
cipal case,  has  been  furnished  to  the  reporters  by  Mr.  Bevir. 

StOei  V.  Qt^.  In  Excheq.,  17  &  18  Nov.  &  14  Dec.  1832. 
A  TetUaor  gave  all  his  real  and  personal  estate  to  his  Executors,  A,, 
J?.,  and  (7.,  upon  certain  trusts;  and  he  directed  them,  as  soon  **  as 
eonvsnimafy  might  be  after  his  decease,**  to  get  in  ^*  such  parts  thereof 
as  eonsi^  of  book  debts  and  securities  for  momy  not  approved  ify 
them.**  ThewiUcontainedaelause  indemnifying  the  Trustees  against 
the  acts,  S^.  of  each  other.  A.,  B.,  and  C.  aU  proved  the  will;  but 
B.  andC.  left  the  management  of  the  trust  to  A.,  who  was  an  attor^ 
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ney  in  grea$  credit^  and  had  frtm  time  to  ikm  hem  entnuiwd  fy 
ike  TegUOor  wHk  large  nms  ofmmey^  «At«4  ivmv  Mowed  C#  fWMom 
inhishandBy  and /u*  whkk  the  TetUU^fMiin  ike  AaHt  iff  inarim^ 
upon  hiMy  he  aUomng  interest  on  the  balance.  At  the  Ttitaiee^M 
deaihythebalanee  in  A.*8  hands iiHt9lO/KiOl.,wki€h  was eeemreihy  hit 
promtseory  noks  and  aeeomOable  receipts.  B.  and  €.  neser  toek  any 
steps  to  enforce  payment  of  this  sum  firm  A.y  whOy  si^  years  afUr  the 
Testator^ t  deaths  became  Bankrt^.<—Bdd^  thai,  byproeiny  the  will, 
B,  and  C.  had  accepted  the  trusts,  and  were  UMe  to  maifeyeodthe 
loss  occasioned  by  A^s  bankrupt ^ 

In  proper  interpretation,  a  promissory  note  is  not  a**  seeuri^/* 

It  woe  alleged  by  B.and  C.  thai  some  of  the  cestmis  pw  trust  had  ae- 
gmeseed  in  the  money  being  aUowed  to  remain  in  A.'s  hands: — BM, 
that,  ifsu^  were  the  fact,  they  had  no  ground  ofeompknni^ 

A*s  banhruptay  did  not  oecur  until  af^  he  had  put  in  his  answer  to 
the  original  bill,  leherciy  he  admitted  a  sum  to  be  ibkefirm  him,  which 
sum  he  was  ordered  topc^  into  court.  This  ordar  was  ssAsequetaiy 
enlarged,  without,  as  B,  and  G,  alleged,  any  eosmiumcatiom  with  Ukem, 
and  the  money  was  thereby  loa.^-^HM,  that,  if  such  were  the  fatty 
th^  were  not  UMe  for  t^at  sum, 

B.  and  O.  Joined  in  signing  a  receipt  for  mortgage-momy,  u^ieh  was 
paid  to  A,  :^Held,  that  they  were  not  liable  for  his  misapprepriaiiem 
of  this  sum, 

John  Tuckej,  by  his  will,  gave,  devised,  and  bequeathed  all  his 
property,  real  and  personal,  to  the  defendants,  Anthony  Guy,  Richard 
Tuckey  of  Haydon,  and  Richard  Tnekey  the  younger,  (whom  he 
also  appointed  his  executors),  upon  trust,  as  soon  as  convMiieKtly 
might  be  after  his  decease,  **  to  sell  and  convert  into  money  all  such 
part  or  parts  thereof  as  should  not  consist  of  monies  or  securities  for 
money,  and  to  call  for,  receive,  and  get  in  all  such  part  or  parts  thereof 
as  consisted  of  book  dd4s  or  securities  for  money  not  approved  by  them  ;'* 
and  to  apply  the  proceeds  upon  certain  trusts,  under  which  the  plain- 
tiffs were  entitled  to  a  share  therein.  The  will  contained  a  proriso, 
that  neither  of  the  trustees  should  be  answerable  or  accountable  for 
any  more  of  the  trust  monies  than  what  they  should  respectively  ac- 
tually receive  by  virtue  of  the  will;  neithor  should  any  one  of  them 
he  chaffed,  ot  chargeable  with,  or  answerable  for  tho  receipt  or  le- 
ceipta  of  the  other  or  others  of  them,  but  each  for  his  own  acti^ 
receipts,  and  wilful  defaults  on)y ;  nor  should  they,  or  any  or  either 
of  them,  be  answerable  or  accountable  for  the  insufiioieacy  or  de- 
ficiency of  any  security  or  seourities  whemn  any  part  of  the  tnut 
monies  should  or  sught  bo  invested;  nor  shofuld  thay,  or  any  or 
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either  of  them,  be  answerable  or  accountable  for  any  involsntcry  loss 
of  all  or  any  part  of  the  trast  moniee,  but  sboald  be  acquitted  and 
eave^  hannle»  in  respect  of  all  such  acts,  matters,  and  things  as 
shofild  be  done  by  them,  or  any  of  them,  in  pursuance  of  the  will, 
and  m  the  nmiagemeBt  and  execntion  of  the  sereral  trusts  thereby 
in  them  reposed.  The  testator  died  in  the  month  of  September,  1829; 
and  his  will  was  proved  by  the  three  executors.  The  management 
of  the  trust  affairs  was  left  by  the  other  trustees  to  the  defendant 
A.  Guy,  who  was  an  attorney,  and,  up  to  the  time  of  hkr  bankruptcy, 
in  the  year  1820,  was  in  very  good  credit  in  the  district  where  he 
lired,  and  was  in  the  habit  of  receiving  from  Turious  pefsens  large 
sums  of  money,  acting  as  their  banker,  paying  what  was  necessary 
for  their  occasions,  and  allowing  interest  on  the  balance.  It  appeared 
that  he  had  enjoyed  the  entire  confidence  of  the  testator,  who  en- 
trusted him  with  the  possession  and  investment  of  monies  belonging 
to  him  to  a  very  large  amount,  and  was  in  the  habit  of  dealing  with 
him  aa  his  banker,  from  thne  to  time  paying  to  him,  and  allowing 
him  to  receive,  monies  belonging  to*  him,  and  Amwing  monies  from 
him,  and  leaving  large  balances  in  his  hands,  upon  which  Guy  allowed  . 
the  testator  interest*  At  the  time  of  the  testator's  death,  the  holance 
in  Guy^s  hands  amoanted  to  upwards  of  10,000/.,  for  which  the  testa- 
tor held  his  notes  of  hand,  and  accountable  reeeipts.  The  defendants 
Tvekcy  never  took  any  steps  to  enforee  payment  from  Guy  of  this 
ssni.  They  had,  however,  frequeittly  called  en  him  for  aoeoantSy 
which  he  had  promised,  but  neglected  to  fbrnisb,  and  they  were  alieul 
to  institute  a  suit  against  him,  to  compel  him  to  come  to  an  account, 
when  the  present  bill  was  filed  by  the  plointi A  agmtnal  them  and 
the  other  eesiuis  pte  tnuiy  for  a  general  admmiatration  of  the  testa- 
tor's estate.  In  December,  1829^  shortly  after  he  had  put  in  his  an- 
swer to  the  original  bUl,  the  defendant  Guy  beossne  bankrupt,  and 
the  principal  question  was,  whether  the  defendants  Tuckey  were  re* 
sponsible  for  the  loss  which  the  estate  had  sustained  in  consequence 
of  his  bankruptcy.  They  aU^^ed,  by  their  answer,  that  some  of  the 
cvftesf  que  fruity  including  the  adnlt  plaintii;  had,  to  soflse  extent,  ac- 
qmsced  in  the  meney  being  allowed  to  nnudn  in  Guy's  hands.     ' 

Guy,  by  his  answer  to  the  original  bstt,  admdtted  the  sum  of  6100^. 
ta  be  due  firom  him  ta  the  estate,  aad  the  plaintMF  obtained  the  ueui^ 
Older  fes  paymesit  ef  that  sum  into  Court.  Tins  order  was  svIh 
seqnenlly  enlazged,  without,  as  the  defendants  Tvchey  alleged,  any 
oemmunieatioa  with  tlwm,  or  consent  en  their  part ;  and  they  i»-> 
Mated  that  the  moaay  was  thsrol^  losty  and  tluMt  they  ought  net  he 
hekl  liable  for  it. 
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It  appeared  that  the  defendants  Tuckey  had  executed  a  n-^onvny- 
ance  of  an  estate  which  had  heen  mortgaged  to  the  testator  by  one 
Garratt  for  1600/.,  and  that  they  had  signed  a  receipt  for  the  mort- 
gage money,  which  had,  in  fact,  been  received  by  Gay ;  and-  they 
contended,  that  they  were  not  liable  for  thb  sum,  inasmuch  m  they 
had  joined  in  the  re-conveyanoe,  and  signed  the  reeeipt,  merely  for  the 
sake  of  conformity. 

Mr.  Swatuton  and  Mr.  fVilbraham,  for  the  plaintifis. 

Mr.  JUmjtkimm  and  Mr.  Pony,  for  the  defendant  R.  Tackey  of 
fiaydon. 

Mr.  TVeslove  and  Mr.  Wigram,  for  the  defendant  R.  Tnckey  the 

younger. 

Mr.  EUison^  Mr.  Beman,  Mr.  PUman,  Mr.  Bkmi^  Mr.  Jertmy^  and 
Mr.  Ww>dy  for  the  other  defendants. 

Cases  cited  for  the  pluntifis:  FToZivr  t. /^mMiMif,  3  Swanat.  1 ;  (and 
see  p.  62,  where  Lord  Eld/on  disapproved  of  Harden  t.  Parwomi^  1 
Eden,  145,and  cases  in  notes,  3  S  wanst  pp.  78, 80, 84) ;  Terry  t.  Teny, 
(Free.  Ch.  273 ;  S.  (7.,  Gilb.  £q.  Rep.  10) ;  WiXkei t.  Stewari,  (Coop. 
6);  Langskm  t.  OUivant,  (Id.  33);  EagUUm  t.  Kimgtim^  (8  Yes. 
438,  487) ;  Muekhw  t.  Fuller^  (Jacob,  198). 

For  the  defendants  Tnckey :  AUonuy-GeneralY.  RmuMl,  (21  Yin. 
Ab.  534) ;  Balchen  t.  SwU^  (2  Yes.  jun.  678);  Hcc^  t.  Blatemam, 
(4  Yes.  596) ;  Lord Shipbrw>k  t.  Lord  Htnchinbrook^  (11  Yes.  262;  16 
Yes.  477);  Brice  y.  Stokes^  (11  Yes.  319);  Lang/ard  r.  Qamxfmi, 
(Id.  333). 

Dec.  \M  l^rA  Lthdhubst,  C.  fi. — Courts  of  equity  hare  always  been  ex- 

1832.  tremely  tender  towards  trustees,  and  anxious  to  protect  them,  as  for 
as  possible,  where  their  conduct  has  been  foir  and  bond  fide.  In  this 
case,  independent  of  the  particular  provisions  of  the  will,  there  was 
great  negligence  on  the  part  of  the  trustees.  If  the  debt  had  not 
been  due  from  a  co-executor,  but  from  a  third  person,  no  doubt  can 
exist  but  that  the  sufiering  a  debt  of  this  amount  to  remain  outstand- 
ing on  the  mere  personal  security  of  the  debtor  would  be  extremely 
reprehensible,  and  an  act  of  great  negligence  on  the  part  of  the  trus- 
tees.    In  principle,  there  is  no  difference  in  the  ntuation  of  things, 
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and  in  ihe  doty  of  an  executor,  whether  the  debt  was  due  from  a 
stranger,  or  from  one  of  the  co-executors.  It  is,  howerer,  unneces- 
sary to  decide  this  case  upon  the  general  duty  of  executors,  because 
it  appears  to  me  that  the  language  and  directions  of  the  will  are  ex- 
tremely precise.  It  appears  to  me  to  be  impossible,  by  any  interpre- 
tation of  the  will,  to  consider  that  the  terms,  "  so  soon  as  conrenient 
after  the  death  of  the  testator,"  could  be  satisfied,  by  extending  the 
time  to  so  long  a  period  as  six  years.  The  executors,  by  proving  the 
will,  took  upon  themselres,  and  accepted  the  trust,  and  were  bound, 
therefore,  to  discharge  the  duties  they  voluntarily  imposed  upon 
themselves ;  and,  not  having  called  in  the  money  **  as  soon  as  conve- 
nient after  the  death  of  the  testator,"  but  having  suffered  it  to  re- 
main in  the  hands  of  Guy  upon  personal  security,  they  have  not 
done  that  which,  in  their  situation,  their  duty  imperatively  required. 
This  case  does  not  rest  upon  general  reasoning ;  but  it  has  been,  in 
principle,  decided  by  the  case  of  Mucklow  v.  FuUer  (a), — a  case  which 
was  not  decided  hastily,  but  after  much  consideration,  in  the  first  in- 
stance, by  the  present  Ifaster  of  the  Rolls,  when  sitting  as  Vice- 
Chancellor,  and  afterwards,  on  the  revision  of  the  case  by  Lord 
Eldony  upon  appeal  from  the  decuion  of  the  Court  below.  That 
case  was  in  principle  the  same  as  the  present,  and  the  facts  were  not 
very  dissimilar.  [His  Lordship  stated  the  case  of  Mucklow  v.  FuUer], 
It  seemed  to  be  admitted,  in  the  course  of  the  argument  in  the  pre- 
sent case,  that  Mucklow  v.  FuUer  strongly  pressed  against  the  present 
defendants.  It  was  said,  by  way  of  distinguishing  that  case  from  the 
present,  that  one  particular  sum  only  was  there  mentioned,  and  that 
a  particular  period  was  limited,  within  which  the  duty  was  to  be 
performed.  These  circumstances  do  not  materially  distinguish  this 
case  from  the  other  ;  and  one  particular  sum  only  being  mentioned, 
cannot  make  any  essential  difference.  Here  the  sum  must  have  con- 
stantly attracted  the  attention  of  the  trustees  from  its  magnitude ;  and 
the  period  of  three  years  does  not  distinguish  between  that  case  and  the 
present  question,  in  my  construction  of  the  present  will.  The  terms 
are,  *'as  soon  as  convenient  after  the  death  of  the  testator;"  the 
Court  will  not  put  a  strict  construction  upon  these  terms,  but  it  is 
impossible  to  put  such  a  construction  upon  them  as  would  override 
a  period  of  six  years.  It  appears  to  roe,  that  Mucklow  v.  FuUer ^  in 
principle  and  circumstances,  corresponds  with  the  present  esse.  But 
it  was  thrown  out  in  ailment,  that  that  case  stood  by  itself,  and  "^^ 

that  there  was  no  other  similar  decision  in  the  books.    This  did  not 

(a)  Jac.  108. 
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ifnpagn  the  decision  in  Mttd^kw  v.  Ikdier,  unkes  there  wm  ■obw 
contradictory  decirioir.  There  h  no  decision  at  Tanianee  with  it,  and 
it  is  impoflsible  not  to  su^Miibe  to  the  principle  there  kid  down.  Bat 
it  was  said  that  a  certain  degree  of  discretion  was  git«n  to  the  tm- 
tees ;  that  they  were  ^*to  call  in  such  part  of  the  property  a»  eonaisted 
of  book  debts  and  securities  that  werv  not  approved  of  by  thorn  ;** 
and  that,  in  the  present  instance,  the  debt  was  secured  by  two  pro- 
missory notes.  But  a  aeeurity  by  promissory  note  is,  hi  proper  in- 
terpretation, no  security  at  all—it  is  merely  evidence  of  the  debt ;  and 
of  ao  little  value  does  this  Court  consider  such  secnrities^  that,  if  a 
testator  directed  his  tmstees  to  lay  out  money  in  aecfmtics  approved 
of  by  them,  and  they  were  to  invest  snch  money  on  the  mere  seemity 
of  a  promissory  note,  it  would  be  such  a  breech  of  trust  as  to  render 
the  trustees  liable  for  the  amount  of  any  loss  that  might  be  sushdncd. 
It  appears  to  me,  that,  if  the  case  rested  here,  I  must  make  a  decree 
charging  those  parties  with  the  loss  sustained  in  conseqaence  of  the 
bankruptcy  of  Guy. 

But  the  case  does  not  rest  here.  It  is  suggested  in  the  answeiB^ 
that,  to  a  very  considerable  extent,  most  of  the  parties  interested,  and 
the  plaintiff  himself,  to  a  certcdn  point,  acquiesced  in  what  was  d<me 
by  the  trustees.  Now,  if  they  did  so  acquiesce,  they  have  no  ground 
of  complaint  whatsoever.  It  therefore  appears  to  me,  that,  before 
any  decree  can  be  pronounced,  there  must  be  an  inquiry  for  the  pur- 
pose of  ascertaining  whether  they  really  did  know  what  the  trostees 
had  done  or  neglectecl  to  do ;  whether  they  aeqnieseed  In  the  eocnse 
that  was  pursued,  and,  if  so,  to  what  period ;  and,  if  the  defendants 
require  it,  there  must  be  such  an  inquiry  as  was  suggested  in  the  ease 
of  Mueklow  V.  FuUer{a\  whether  or  not  the  debt  coqld  at  any  time 
have  been  recovered. 

The  case  does  not  rest  here;  for,  after  the  bill  was  ffled,  an  order 
was  made  for  the  payment  of  the  money  into  court.  It  »  suggested 
that  this  order  was  enlarged,  without  any  commanicatbn  with  the 
defendants,  and  without  their  consent;  and  it  was  farther  said,  that, 
in  consequence  of  that  enlargement,  the  money  was  lost.  It  b  said, 
that,  if  the  original  order  had  been  enforced,  the  money  would  have 
been  paid :  if,  therefore,  the  loss  has  been  occasioned  by  the  act  of  tibe 
plaintiff,  without  any  sanction  or  approbation  on  the  part  of  the  de- 
fendants, it  is  not  reasonable  that  the  defendants  should  be  hdd  ac- 
countable.   There  must  be  an  inquiry,  therefore,  into  that  fact 

The  form  of  the  order  will  be  : — Inquire  whether  any,  and  which 

(a)  Jac.  202. 
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of  the  adult  parties  acquiesced  in  the  debt  being  left  outstanding  in 
the  hands  of  Anthony  Guy,  and  if  so,  up  to  what  time ;  and  whether, 
if  the  defendants  Tuckey  had  taken  measures  to  call  in  the  debt  so 
due  from  Guy  to  the  testator,  it  might  or  could  have  been  recorered; 
whether  the  enlaigement  of  the  order  for  paying  the  money  into 
court  was  made  without  the  knowledge  or  consent  of  the  defendants 
R.  Tuckey  of  Haydon  and  R.  Tuckey  the  younger ;  and  whether, 
if  such  enlargement  of  the  order  had  not  taken  plaesy  the  money 
might  or  could  hare  been  recoTered :  with  liberty  to  state  special  cir- 
cumstances. Independent  of  this  part  of  the  case,  there  is  another 
point  relating  to  a  sum  of  1500/.,  paid  in  respect  of  Garrett's  mort- 
gage. It  appears  that  the  receipt  was  signed  by  R.  Tuckey  of  Haydon, 
at  the  time  of  payment,  and  by  the  other  defendant  after ;  and  it  ap- 
pears, also,  that  the  two  Tuckeys  joined  in  the  re-conveyance.  This 
circumstance  is  not  sufficient  to  affect  them  with  relation  to  this  sum 
of  1500/.;  they  merely  performed  acts  which  were  necessary  to  be 
done,  and  the  money  was  paid  to  and  received  exclusively  by  A. 
Guy,  in  their  absence.  There  must  be  a  declaration,  therefore,  that 
the  defendants  are  not  liable  for  this  sum. 

Cropper  v.  Knapman. 
(Vol.  II.  p.  338). 
Skk  Law  V.  Zat9, 2  CoUyer,  41.    Bill  by  a  creditor  against  an  exe-  ^A.  ^><^  z  -^^ 


cntor  and  a  debtor  to  the  estate,  sustained ;  the  executor  being  out  of  a^-c-^  ^e^-^.-^^JL^  C 
the  jurisdiction,  and  the  debtor  possessing  assets.    B^nriques  v.  Eo-  t^^/  ^-r-cez^r-^^  ^/ ^^.0 
dmriquea,  Melm.  MSS.  D.,  p.  273,  ^cjii^  j>  .^^J^I^ 

Mills  t?.  Campbell.  ^  ^ 

(Vol,  II.  p.  390). 
Thb  word  ^'  not"  appears  to  be  omitted  in  the  third  line  of  the  argu- 
ment for  the  defendant. 

Thorpe  v.  Mattingley. 
(VoL  11.  p.  421). 
RxTBBssD.  See  7  CL  &  Finn.  137*   Upon  a  dixAum  in  the  judgment 
in  this  ease,  see  FtlUfwti  v.  Ch^^  4Q.  B.  R.  313,  343. 

DowBioQEN  t;.  Bourne. 

(Vol.  II.  p.  462). 

Mjl  CooiPsa,  in  the  Appendix  to  his  Reports,  complains  of  tlie  judg* 

ment  in  thb  ease.   See  C.  P.  Coop.  Rep.,  Appendix,  645.  See  Armi- 

toffe  ▼.  Baldmm,  6  Bear.  278. 
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Ex  parte  Ellison. 
(Vol.  11.  p.  528). 
Sbb  Box  t.  Box^  1  Draiy,  42. 

GouLBOuRN  V.  Brooks. 
(VoL  II.  p.  638). 
NeaU  V.  WiUis.    In  Chan.,  17  May,  1740. 

Thomas  Brignet,  being  seised  and  possessed  of  a  conmderable  real 
and  personal  estate,  made  his  will  in  1730,  and  thereby,  amongst  other 
things,  gave  to  his  nephew,  John  Neale,  000/.,  to  be  laid  out  by  and 
in  the  name  of  his  execntors  in  the  purchase  of  some  adrowson  or 
other  spiritnal  preferment  for  him,  and  that  the  executors  should 
place  out  the  600/.  at  interest  as  soon  as  conveniently  might  be  after 
his  decease,  until  such  spiritual  preferment  could  be  had ;  and  the 
testator  directed,  if  he  should  lend  his  nephew  John  any  monies 
by  note  or  bond,  that  it  should  be  deducted  out  of  the  600/.;  and 
that,  if  there  should  remain  any  surplus  after  paying  sach  prefer- 
ment, such  surplus  should  go  to  his  nephew;  and  he  gare  other  1^&- 
cies  to  two  other  nephews,  Robert  and  Thomas  Neale,  payable  «t 
different  times.  And  then  came  the  following  clause,  on  which  the 
question  arose  :  viz.,  that,  if  his  nephews  John,  Robert,  and  Thomas 
Neale,  or  any  of  them,  should  happen  to  die  before  their  respectlTe  or 
several  legacies  became  payable,  then  the  legacies  of  him  or  them 
so  dying  should  not  be  paid,  but  fall  into  the  residuum  of  his  personal 
estate  ;  and  he  made  Thomas  Brignet  (residuaiy  legatee)  and  A.  B. 
executors,  and  died  May,  1732.  His  nephew  John  was  then  in  priest's 
orders,  and  died  April,  1733,  having  made  his  will ;  and  the  plain- 
tiff, as  his  representative,  brought  her  bill  to  have  the  legacy  paid, 
with  interest,  from  the  death  of  Thomas  Brignet,  the  testator. 

Attorney-General,  Crt^s,  and  Murrey,,  pro  guer. ;  and  Brotan  for 
defendant. 

It  was  argued  on  the  plaintiff's  behalf,  that,  under  the  abore  cir- 
cumstances, the  legacy  was  not  lapsed,  and  that  no  part  should  go 
beside  the  legatee.  The  interest  thereof  is  given  to  him,  as  is  the  resi- 
due of  the  purchase-money;  and  if  the  legacy  was  payable  before  the 
death  of  the  legatee,  it  is  a  transmisnble  interest,  and  shall  go  to  his 
representative  ;  that  it  was  not  appointed  to  be  paid  at  any  certain 
time,  and  if  an  avoidance  had  been  purchased,  and  the  legatee  had 
died  before  presentation,  the  executor  of  the  legatee  should  have  pre- 
sented.   Further,  if  the  legatee  had  elected  that  the  money  should  not 
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be  had  out,  he  might  have  oome  into  this  Court  for  it,  in  case  he  had 
two  liyings  before.  So,  if  the  next  presentation'or  advowson  had  been 
bought,  the  legatee  might  have  sold  it. 

LoBD  Chancbllob  is  of  opinion  that  the  legacy  giren  to  John  Neale 
is  transmissible  to  his  executors.  If  John  Neale  had  come  into  this 
Court  for  it,  the  executors,  perhaps,  might  have  insisted  that  the  money 
should  be  laid  out  according  to  the  testator's  will. 

But  if  John  Neale  had  found  an  advowson  to  be  sold  on  the  tes- 
tator^s  death,  he  might  hare  demanded  the  monies  to  make  such  pur- 
chase, for  no  certain  time  of  payment  is  directed  by  the  testator.  Any 
other  construction  would  make  it  depend  upon  the  will  of  the  execu- 
tors, whether  they  would  make  more  or  leas  haste  to  purchase  an 
adrowson. 

Decree  the  legacy  with  interest  from  the  testator's  death,  and 

coats. 

iCapper's  Notes,  A.  1,  p.  246 ;  Harffr.  OoU,'} 

Thorpe  v.  Jackson. 
(Vol.  11.  p.  563), 
SsB  Barieir  y.  Buttress,  7  Beav.  134. 

Marfell  v.  Budge. 

(Vol.  11.  p.  666). 

The  practice  acted  upon  in  this  case  does  not  previul  in  the  Court 
of  Chancery. 

The  following  case  {ex  relaiume  Mr.  Shapter)  may  properly  be  in- 
troduced at  this  place. 

WaUY.Eoans.    In  Excheq.,  3  July,  1834. 

Pu^fmetU  of  a  substantial  part  o/thepurchase-momy  of  real  estate  will 
not  tote  a  parol  eoiUract  for  purchase  out  of  the  Statute  of  Frauds. 

A  contract  by  parol  was  entered  into  fifteen  years  ago  for  the  pur- 
chase of  an  estate  for  the  price  of  800/.,  and  50/.  was  paid.  This  did 
not  take  the  case  out  of  the  Statute  of  Frauds. 

Lord  Ltkdhxtbst,  C.  B. — The  balance  of  authority  upon  the  cases 
was  in  favour  of  the  contract  not  being  taken  out  of  the  statute,  al- 
though the  payment  was  of  a  substantial  or  material  part  of  the  pur- 
chase-money, and  so  was  the  reasoning. 

The  two  arguments  were,  first,  the  impossibility  of  drawing  the 
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Ime  between  mbtUmHal  an4  instAaitmiiai  /  and,  Mcondlj^  ttfti  die 
statute  allowed  earneat-moneyy  or  part  i^ymeat  of  pnrehaaa-moBejr, 
to  be  available  in  tbe  case  ofp^imml  eatotiv  which  n^^tived  itabeiog 
allowed  to  have  that  e£Pect  in  the  case  of  real  estate. 

To  this  aiguwent  it  had  been  replied,  that  it  bad  jproved  too  nvch; 
for  deUveiy  or  part  deUoay  af  food*  is  expressl/  allowed  by  tha  sta- 
tute to  take  a  contract  out  of  it^  and  yet  UiBnoi  eomM&rtd  to  i 
the  position,  that  (Mw0f;ff  (//MCMMtoii  ffrtalutaUAaUkaoeliiei 


But  to  this  it  isansweredy  that,  were  not  tbe  delivery  of  ] 
of  lands  to  take  the  case  out  of  the  statute^  the  purchaser  would  be 
led  into  difficulties,  and  would  be  a  trespasser* 

Considering  that  there  was  a  conflict  of  ojiinioii,  the  Chief  Baron 
dismissed  the  bill  seeking  to  establish  the  contract,  wUk(mt  i 


Story  c  Johnbov. 

(Vol.  II.  pp.  686,  599). 
The  anonymous  case  in  Brownlow,  mentioned  in  argument,  is  thus 
commented  upon  by  a  learned  writer : — "  As  &r  as  can  be  gathered 
from  the  imperfect  statement  of  this  case,  it  should  seem,  that,  as  be- 
tween A.  and  the  twelve,  they  took  the  moieties,  as  tenants  in  com- 
mon ;  and  that  the  twelve,  as  between  themselvei^  took  ihair  moiefty 
as  joint-tenants.  The  operation,  therefore,  of  their  feoflfment  and  the 
re-infeoffment  would  be,  to  make  partition  among  themselves,  fnoad 
their  own  estate  and  interest,  of  the  twelve  tenements ;  and  each 
would  become  seised  of  the  tenement  conveyed  to  him  respectively 
by  the  feoffee,  as  tenant  in  common  with  A.,  in  equal  shares.  Infvt, 
every  one  of  the  twelve  would,  as  between  themselvea^  and  putting 
A.'s  share  out  of  the  question,  be  a  separate  proprietor  of  the  tene- 
ment allotted  to  him  respectively." . 

[AUnatt  4m  PwrUtim^  pp.  00,  61.] 

DOMVILLE  17.  BeRRIKOTON. 
(Vol.  II.  p.  723). 
Sbb  Sidn^  v.  Ranger^  12  Sim.  118, 

Sheffington  t?.  Whitehurst, 
(Vol.  III.  p.  1). 
Affirmed.    See  9  CI.  &  Finn.  219. 

Small  t;.  Atwood. 
(Vol.  III.  p.  105). 
Sbb  Humphries  v.  Home,  3  Hare,  276. 
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Attorney-Genebal  v.  Lambe. 
(Vol.  III.  p.  162). 
Sbb  Smith  x.  Duke  of  Beaufort^  I  Hare,  521. 

Ejrby  v.  Carr. 
(Vol.  III.  p.  184). 
See  BeBch  v.  Frolich^  Phillips,  172. 

Hall  v.  Lavsr. 
(Vol.  III.  p.  191). 
Sn  Ball  r.  Lavety  1  Hare,  671. 

WUXIAMSON  O.  NaYLOR. 
(Vol.  III.  p.  208). 
Sbb  PhiUipi  v.  PkUHpty  3  Han,  281. 

Brett  v,  Greenwell. 

(Vol.  III.  p.  230). 
Sib  Edward   Suoden  declined  to  follow  this  case  in  Napier  r 
Napievy  1  Dm.  &  War.  407. 

Jones  v.  Maund. 

(Vol.  III.  p.  347.) 

Tbb  rights  of  creditors  upon  the  change  of  firms,  arising  from  the 

introduction  of  new  members,  seem  to  be  well  illustrated  by  the 

following  case : — 

Jones  Y.  Sutton.    In  Chan.,  Jan,  1753. 

Plaintiff,  Jones,  had  lent  to  T.  Gibson  and  John  Jacob,  in 
September,  1736,  1000/.,  on  a  declaration  of  trust  of  so  much 
money  owing  to  them  from  the  estate  of  Benjamin  Hoskins  Stiles, 
and,  on  the  22nd  October  following,  lent  them  250/.  on  their  note, 
and,  in  September,  1736,  400/.  more  on  their  note.  John  Jacob 
died  in  December  1737,  and  made  Mr.  Gibson  executor  of  the  part- 
nership estate,  and  Mr.  Gibson  took  H.  Jacomb  into  the  partner* 
ship,  and  the  former  debts  were  carried  into  the  new  partnership 
account;  and,  on  the  15th  February,  1737,  plaintiff  and  Mr.  Gibson 
settled  an  account.  On  22nd  May,  1740,  it  was  computed  what  was 
due  for  the  principal  and  interest  on  the  two  notes,  and  plaintiff  paid 
into  the  shop  of  Gibson  and  Jaeomb  so  much  more  money  as  to  make 
up  the  debt  2000/.,  exclusive  of  the  1600/.  lent  as  above ;  and  at  the 
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bottom  of  the  account  Mr.  Gibson  wrote  the  following  memoiaiidiim: 
'<  Then  settled  the  account  with  Mr.  John  Jones^  the  amount  thereof 
due  to  him  being  2000/.,  which  is  to  carry  interest  at  4i.  per  cent. 
from  this  day.  Witness  my  hand,  for  myself  and  H.  Jaoomb,  22nd 
May,  1740."  And  the  two  former  notes  for  2^0^  and  400L  were  de- 
livered up.  H.  Jacomb  died  the  31st  May,  1743^  and  made  Mr. 
Gibson  executor  of  the  partnership  estate,  and  his  wife,  the  defiend- 
ant  Frances  Jacomb,  executrix  of  his  separate  estate.  Upon  his 
death,  Mr.  Gibson  took  Richard  Sutton  into  partnership,  and  the  old 
partnersliip  debts  were  carried  into  the  new  partnership  aooount. 
Mr.  Gibson  died  the  20th  September,  1744,  and  also  made  two  wills, 
— ^the  one  of  his  partnership  estate,  and  the  other  of  his  separate 
estate,  and  made  the  same  executors  of  both  wills,  tIz.  Riehard 
Sutton,  Owenbridge  Harwood,  and  Nathaniel  Cole,  and  interest  had 
been  paid  at  eight  different  times  to  plaintiff  for  the  2000/.,  by  Gib- 
son, in  his  lifetime,  or  by  Sutton,  after  his  death.  Sutton  became 
afterwards  a  bankrupt,  and  he  never  surrendered  himself  under  the 
conmiission,  and  defendant  Stephen  Gibson  is  the  assignee  under  the 
commission. 

The  bill  is  brought  by  plaintiff  against  the  representatiTes  of  John 
Jacob,  H.  Jacomb,  T.  Gibson,  and  the  assignee  of  Richard  Sutton, 
to  be  pud  the  2000/.,  with  interest  It  was  argued  by  the  plaintiff's 
counsel,  that  the  representatives  of  John  Jacob  ought  to  contribute 
towards  satisfying  the  two  sums  of  250/.  and  400/.,  and  interest,  and 
which  were  included  in  the  said  debt  of  2000/.,  and  that  those  debts 
were  originally  due  from  T.  Gibson  and  J.  Jacob,  and  were  not  ex- 
tinguished by  being  brought  into  the  account  of  the  new  partnership; 
for  where  a  debt  is  due  by  simple  contract,  the  taking  a  note  for  that 
debt  does  not  extinguish  it,  and  it  is  not  like  cancelling  a  bond,  for 
that  is  the  only  evidence  of  the  debt,  and  when  the  specialty  is 
destroyed,  the  debt  thereby  is  extinguished.  If  there  is  a  jcunt 
bond,  and  one  of  the  obligors  dies,  his  estate  shall  not  be  discharged 
in  equity  until  the  bond  is  paid :  Bishop  v.  dmrch^  before  Lord 
Chancellor:  Lame  v.  WilUamSy  in  Vem,  As  to  Jacomb  and  Gib- 
son's estates,  there  can  be  no  doubt,  for  the  demand  still  remains 
against  them,  and  the  security  is  unaltered. 

It  was  insisted  on  for  the  defendants,  the  representativea  of  John 
Jacob,  that  he  was  in  no  way  liable  to  satisfy  the  two  sums  of  tSOL 
and  400/.  The  legal  remedy  was  against  Gibson  only,  and  he  pos- 
sessed the  partnership  effects,  which  were  sufficient  at  Jacob's  death 
to  pay  all  the  then  partnership  debts.  That  new  credit  was  given  to 
Gibson  and  Jacomb,  and  the  former  notes  were  delivered  up,  and 
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interest  was  allowed  to  be  paid  upon  a  sum  of  2000^.  due  from  the 
new  partnership.  The  new  debt  is  allowed  "in  the  civil  law :  Dig^  lib. 
46y  8.  2y  1. 1,  and  Voti^s  Comment,  upon  the  place. 

The  Court  denied  to  charge  the  representatives  of  Jacob,  and  dis- 
missed the  bill  as  against  them,  but  declared  that  the  case  was  verj 
difierent  as  to  the  representatives  of  Jacomb,  for  the  stated  account 
was  still  subsisting  against  them  and  F.  Gibson,  and  nothing  had 
been  done  by  pUdntiff  to  change  the  debt.  Plaintiff  received  interest., 
indeed,  for  the  2000/.,  both  from  Gibson  and  Sutton,  but  each  of 
them  was  the  representative  of  Jacomb,  whose  estate  had  been  in- 
creased by  the  debt.  If  a  partner  dies,  the  creditor  has  a  right  to 
€ome  into  this  Court  against  the  surviving  partner  and  the  repre- 
sentative of  the  deceased  partner  for  a  satisfaction.  It  has  been  said, 
that  the  pluntiff  has  been  guilty  of  laxihu  in  respect  of  his  demand 
i^nst  the  estate  of  Jacomb ;  but  Sutton  did  not  become  bankrupt 
till  1747,  and  the  bill  was  filed  soon  after.  There  was  a  case  cited  of 
PUfftim  and  Oiom,  heard  by  himself,  wherein  it  was  said  he  inclined 
to  ioi  the  shop  with  all  the  credits  given  to  it ;  but  he  never  was  of 
opinion  that  an  old  credit  should  be  discharged  when  it  was  not 
meant  by  the  parties;  otherwise,  in  respect  of  a  new  credit  given  by 
a  shop  to  %tw  creditors ;  and  all  this  is  in  aid  of  creditors  and  not  of 
the  debtors. 

Court  decreed  satisfaction  to  be  made  out  of  the  estates  of  Gibson, 
Jacomb,  and  Suttou,  for  the  2000/.  and  interest. 

\Cappef^8  nous.  Vol.  l,p.  241,  Harg.  CoU.'] 

Cooper  r.  Byron. 
(Vol.  III.  p.  467). 
Revxbsbd  in  the  House  of  Lords,  see  11  CI.  &  Finn.  556. 

TOWNSEND  V,    ChAMPERNOWNE. 
(Vol.  III.  p.  505). 
Sbb  Sidebakam  v.  BMngUm,  5  Beav.  261. 

/ 
White  t?.  Hillacrs. 
(Vol.  III.  p.  597). 
Thb  second  marginal  note  in  this  case  is  erroneous  and  not  war- 
ranted by  the  judgment.    The  error  arose  from  some  observations 
which  fell  from  the  Court  in  the  course  of  the  argument,  but  which 
are  not  reported. 

VOL.  IV.  R  R  EQ.  EX. 
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Ex  parte  Bishop  of  Durham. 

(VoL  III.  p.  690). 

This  case,  and  othen  of  the  same  deBcription,  relatiiig  to  Railway 

Actfl^  have  not  been  followed  in  the  Court  of  Chanceiy.    See  fir 

parU  Mofyneux^  2  Collyer,  273. 

Campbell  v.  Dickens. 
(Vol.  in.  p.  720). 
Sbb  Bryd(fe»  y.  BranfiU,  12  Sim.  937. 

CUDDEN  V.    CaKTWBIOHT. 
{AfOe,  p.  25). 
RavBRSBD  in  the  House  of  Lords ;  see  8  CL  &  Finn.  766. 

Denys  v.  Shuckburgh. 

(Anie,  p.  42). 
Sbb  Burrell  v.  Earl  ofEgremmt^  7  Beav.  205. 

Combe  o.  Corporation  of  London. 
{AfiU,  p.  139). 
Thb  following  are  notes  of  entries  relative  to  the  cade  of  the  Cl^ 
of  London  y.  Thompion^  cited  in  the  principal  case : — 

Amongst  the  Records  of  the  Court  of  Exchequer  (Pleas)  in  the  Public 
Record  Office,  in  the  custody  of  the  Right  Honourable  the  Master 
of  the  Rollsy  pursuant  to  the  statute  1  &  2  Vict.  c.  94»  to  wit» 
Orders,  1723. 

The  Term  of  Saint  Hilary,  in  the  10th  year  of  the  reign  of  the  Lord 
George,  by  the  Grace  of  God  King  of  Great  Britain,  France,  and 
Ireland,  Defender  of  the  Faith,  &c.,  and  in  the  year  of  our  Lord 
1723: 

Between  the  Ma^for^  CommonaUj^y  and  Ciiizens  of  the  Ci^  of 

London Plainttila. 

and 
Tkfmpoon  and  oitkoro Defendants. 

Wodneoday^  the  29th  day  of  January, — Upon  motion  of  Mr.  BooUe^ 
of  counsel  with  the  defendants,  and  hearing  Mr.  Serjeant  Steoens^  of 
counsel  with  the  plaintifis,  it  is  ordered,  that  the  aforesaid  plaintifis 
permit  the  defendants,  or  their  agents,  to  inspect  the  orders  (that  is 
to  say,  in  English,  "bye-laws")  of  the  city  of  London,  and  the  acta 
of  Common  Council  of  the  city  aforesaid,  and  also  the  books  of  the 
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Cocket  Office^  and  take  copies  of  suchoidexe,  (in  English  *^  bye-Iawv"), 
acts  of  Common  Council,  and  of  such  entries  in  the  books  of  the  Cocket 
Office  aforesaid  as  they  shall  desire,  but  at  their  own  proper  costs  and 
charges. 

Betweoi  the  same Plaintiffs. 

and 

The  same Defendants. 

Same  Day, — ^Upon  the  motion  of  Mr.  Seijeant  SUvenSy  of  counsel 
with  the  plaintiffs,  and  hearing  Mr.  BootUy  of  counsel  with  the  de- 
fendants, it  is  ordered,  that  this  cause  shall  be  tried  at  the  bar  of 
this  Court  on  Wednesday,  the  6th  day  of  May  next  coming. 

Decrees.    Trinity,  9  Geo.  1,  l72a 

MtyfOTyS^e,  of  London  t.  T^lom/won,  12th  July. 

Decree  states,  that,  in  Michaelmas,  8  Geo.  1,  the  Mayor,  commonalty, 
and  citizens  of  the  city  of  London  exhibited  their  bill  against  John 
Thompson  and  others,  thereby  setting  forth,  that  plaintiffs,  the  Mayor 
&c.,  in  Hilary,  10  Anne,  exhibited  bill  against  Gascoigne  and  othen, 
thereby  setting  forth  that  in  the  City  of  London  there  had  been  time 
out  of  mind  an  office  called  the  Cocket  Office,  for  entering  and  certi- 
fying all  sorts  of  com,  grain,  and  other  seed  exported  by  water  carri- 
age from  the  port  of  London  to  parts  beyond  the  seas,  which  office 
had  been  always  enjoyed  by  plaintiffa  and  exercised  by  their  depu- 
ties, who  had  constantly  attended  there,  and  duly  executed  the  said 
office,  and  kept  books  for  such  entries  and  certificates.  That  the  fees 
of  the  said  office  were  and  had  been  Its.  6<l.  for  cockettng  every  100 
quarters  or  greater  quantity  of  com  or  grain  exported  in  one  vessel ; 
and,  for  less  than  100  and  more  than  half  a  hundred  quarters  ex- 
ported in  one  vessel,  0«.  ^, ;  and  if  less,  &c.,  the  same  passeth  free 
of  duty:  which  fees  had  been  due  to  the  plaintiffs  for  their  pains  and 
chaiges  in  executing  the  said  office.  That  Grascoigne  and  others  ex- 
ported con,  &C.,  without  paying  the  duty;  and  they  prayed  that  de- 
fendants might  discover  the  quantities  and  come  to  an  account  for 
tliem.  Defendants  denied  the  duty.  Cause  heard  2nd  July,  1713, 
and  a  trial  directed  upon  issues  (same  as  those  afterwards  mentioned 
for  this  cause).  L»nes  were  tried  at  sitting  after  Trinity,  1713,  and 
Terdict  for  plaintiffs ;  and  afterwards  final  judgment  was  given,  that 
defendants  should  account  with  plaintiffs  for  the  duties. 

Further  shewing,  that  Thompson,  being  a  corn-factor,  had,  since 
1705,  exported  from  the  city,  suburbs,  liberties^  and  port  of  London, 
000,000  quarters  of  com  and  grain  yearly,  which  he  ought  to  hava 

rr2 
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cocketed ;  and  praying  that  he  might  mak^  a  disooTeiy  of  the  qv 
titles  exported  since  ITOfi^  and  account  with  plaintifis  for  duties. 

Thompson  denied  there  was  sach  an  ancient  office,  called  Coekei 
Office,  hut  admitted  there  was  an  office  called  the  Lord  Mayoi'a 
Office,  which  was  erected  to  take  cognizance  of  com,  grain,  and  other 
seed  imported  at  the  port  of  London  by  water  carriage,  for  which 
several  small  fees  are  payable  to  the  Lord  Mayor  and  some  inferior 
officers  of  the  city,  but  insisted  there  was  no  duty  payable  on  the  ex- 
portation ;  and  he  admitted  he  had  exported  without  entering  and 
certifying,  and  always  refused  to  pay  the  said  duty. 

Farther  reciting,  that,  in  Hilary,  9  Geo.  1,  Thompson  and  others 
filed  a  cross  bill  against  plaintiffs,  thereby  setting  forth  that  the 
Mayor  had  the  care  of  all  the  com  imported  by  water  carriage  to  the 
port  of  London,  and  that  the  office  for  such  transactions  had  beea 
anciently  called  the  Lord  Mayor's  Office,  in  respect  of  which,  uid  as 
a  recompense  to  the  officers  attending  same  for  the  Lord  Majoi's 
permit  to  unlade,  and  for  the  use  of  the  dty  bushel,  diYcrs  small  fees 
time  out  of  mind  had  been  paid.  That,  for  encouragement  of  tillage^ 
act  of  Parliament  had  been  passed  to  encourage  export  of  com,  and 
com  had  been  exported  from  port  of  London  and  other  porta,  to  parts 
beyond  seas,  without  paying  any  duties,  &c.  That  the  Mayor,  &c 
of  London,  pretended  there  was  an  ancient  office  called  the  Cocket 
Office,  &c.  Whereas  these  plaintiffs  changed  there  was  none,  and 
prayed  a  discovery  of  the  defendants'  books,  and  other  matters  in  the 
bill  prayed ;  and  that  the  plaintiffs  might  be  at  liberty  to  try  the 
right  with  the  defendants  to  the  office,  &c.  To  which  croos  bill  the 
Mayor,  &c.  answered;  and  the  two  causes  being  heard  together;  and 
upon  reading  the  two  decrees  of  2nd  July,  1713,  and  5th  November, 
1714,  in  the  aforesaid  cause,  and  several  proofe  in  the  original  causey 
the  Court  directed  a  trial  at  the  bar  of  this  Court  upon  the  following 
issues: — 

1st.  Whether  the  plaintiffs  in  the  original  cause  are  entitled  to  a 
duty  of  12«.  Qd.  for  cocketing  every  100  quarters,  or  any  greater 
quantity  of  com,  grain,  or  other  seed  exported  at  one  time  in  one 
vessel,  from  the  port  of  London,  or  the  city  of  London,  or  the 
liberties  of  the  city  of  London,  or  the  suburbs  or  out-parts  of  the 
said  city  of  London,  to  be  transported  to  parts  beyond  the  seaa. 

2ndly .  Whether  the  said  plaintiffs  in  the  original  cause  are  entitled 
to  a  duty  of  6«.  Qd.  for  cocketing  every  less  quantity  than  100  quar- 
ters, and  not  less  than  half  a  hundred  of  com  &c.,  to  be  exported  &c 
(as  the  other). 
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Hilary,  8  G«o.  1,  fol.  171. 
Ma^for  S^e.  of  London  v.  Baijamin  OoBcoigne  and  Samuel  I^Uch, 

Recitingyihatyby  order  16th  NoYember,  1714^  upon  the  equity  re- 
•erred  upon  the  pottoay  and  several  orden  made  in  the  cause,  it  was 
then  ordered,  that  defendants  should  account  with  plaintifiB  for  the 
duty  of  ]2f.  6d,  for  cocketing  every  100  quarters  or  any  greater 
quantity  of  com  &c.  (as  before),  and  also  for  the  duty  of  Of.  3J.  for 
cocketing  of  ereiy  lesser  quantity,  &c.  That  Deputy-Rcmem- 
branoer  made  his  report  thereon,  dated  8th  January,  1721,  and  had 
found,  &c.  so  much  due  from  the  defendants  to  the  plaintiffs  for 
cocketing  of  sereral  quantities  of  com  and  grain,  by  them  exported 
from  the  port  of  London,  and  the  liberties,  suburbs^  or  out-ports 
thereof,  beyond  seas. 

The  Court  decreed  and  ordered  the  Report  to  be  confirmed,  and 
defendants  to  pay  the  amount  found  due,  and  costs. 


Mu^orof  YortY.PiUington.  In  Chan.  Dec.  1743.  S.  C.  1  Atk.  282. 

This  was  a  bill  brought  to  quiet  the  plaintiffs  in  a  right  of  fishery, 
in  the  river  Ouse,  of  which  they  claimed  the  sole  fishery,  from  one 
place  to  another,  against  the  defendants,  who,  the  bill  supposed, 
claimed  several  rights,  either  as  lords  of  manors,  or  as  occupiers  of  ad- 
jacent landsy  for  a  discovery,  and  account  of  the  fish  they  had  taken. 
To  the  relief  of  this  bill  there  was  a  demurrer  as  being  a  matter 
cognizable  at  law. 

Brmm  and  Fau^terl^  for  defendants,  insisted  that  this  does  not 
come  within  the  rule  and  intention  of  bills  of  peace,  because  distinct 
rights  in  defendants;  and  therefore  no  issue  can  be  formed  that  will 
conclude  them  all ;  and  therefore  will  not  in  its  nature  hinder  a  multi^ 
plicity  of  suits,  which  ia  the  only  reason  why  this  Court  entertains 
bills  of  peace  and  legal  rights.  That  it  difieis  widely  from  the  cases  of 
lords  of  manors  and  their  tenants^  and  parsons  and  parishioners,  where 
the  right  of  one  tenant  is  the  right  of  all.  That  the  bill  likewise  was 
improper,  because  the  right  has  never  been  established  at  law  against 
any  one. 

AUomejhOeneral, — This  bill  will  as  much  establish  a  right  as  any 
bill  of  peace  whatsoever.  For  one  issue  will  not  absolutely  determine 
the  right  of  all  in  any  bill  of  peace,  since  verdict  against  one  is  not 
pleadable  against  another. 


588  APPENDIX. 

The  question  and  iasne  is^  whether  the  phdntifis  hare  a  sole  and 
separate  right  of  the  &hery  for  each  a  part  of  the  river;  not  what 
rights  the  defendants  hare.  General  right,  in  the  case  of  lords  and 
tenants,  is  only  estahlished  for  tha  lords,  hut  does  not  ahsolately  de- 
termine the  right  of  all  the  oommoners,  hecanse  some  may  have  a 
right  hy  composltioQ*  So,  in  the  case  of  tithes,  eepaiate  persons  may 
have  separate  exemptions  from  Uie  general  right  of  the  paraon, 
which  is  the  only  thing  the  hill  of  peace  establishes. — City  of  Ixmdm 
T.  PerktMy  H<M»e  of  Lords,  Decreed  against  the  defendant  without 
directing  an  issue,  because  the  general  right  had  been  before  tried 
against  other  persons,  and  found  in  right  of  the  city  for  the  duty 

claimed,  and  those  defendants  claimed  no  particular  exemption. 

Week$  T.  Carter y  1734.  Bill  brought  by  the  lord  of  a  manor,  on  a  cus- 
tom, for  6c7.a  load  for  all  hay  brought  to  his  market,  which  was  to  be 
distributed — %d,  to  the  scavenger,  2d.  to  the  housekeeper  against  whose 
door  the  cart  stood,  and  2d.  to  the  lord ;  to  establish  hia  right  to 
which,  this  bill  waa  brought  against  all  the  housekeepers  in  the  mar- 
ket and  the  scavenger;  and  Lord  TaUx4  directed  an  issue,  which  was 
found  for  the  lord.    Decreed  accordingly, 

Idky  same  side,  cited  1  Vernon,  266,  22. 

Loan  Chaiccbllor. — ^This  case  was  aigued  before,  and  I  was  in- 
clined to  allow  this  demurrer;  but  I  have  since  changed  my 
opinion. 

Two  causes  of  demurrer. 

Ist.  The  distinct  rights. 

And  it  does  certainly  differ  from  the  cases  of  lords  and  tenants^ 
parsons  and  parishoners,  where  there  is  a  general  right,  and  apririty 
between  the  parties. 

But  there  have  been  cases  that  have  gone  further,  where  there  has 
been  a  general  right  only  claimed  by  the  plaintiff*,  and  no  privity 
between  plaintiff  and  defendants,  nor  any  general  right  on  the  part 
of  the  defendants. 

Of  this  nature  are  aU  the  bills  for  duties,  where  several  peraoos 
have  been  brought  before  the  Court  to  establish  the  plain  tiff* 's  right; 
but  though  such  bills,  to  avoid  multiplicity  of  actions,  have  been 
brought,  yet  the  defendants  might  make  distinct  defonoes. 

I  think,  therefore,  this  bill  is  proper,  and  the  rather,  because  it 
appears  these  are  all  the  persons  who  have  obstructed  the  plainftii^ 
or  claimed  any  right  to  do  so. 

If  the  plaintiffiEt  have  a  general  right  to  the  sole  fishery,  it  is  a 
right  against  them  all ;  and  they  may  take  advantage  of  these  aeverti 
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exemptionBy  if  they  have  sach,  though  the  genenl  right  is  tried  and 
establlflhed. 

Second  cause  of  Demuirer — 

That  this  right  has  never  been  tried  at  law.  But  this  rule  has  not 
always  been  held,  and  there  have  been  a  variety  of  cases  both  ways. 

The  cases  are  reported  together  in  Precedents  in  Chancery,  690, 
Dtii€  ofDnTHi  V.  Oirdlery  which  was  not  a  bill  to  establish  the  right, 
but  to  perpetuate  the  testimony ;  and  there  this  objection  was  allowed. 

But  in  the  other  case  of  Bush  v.  Wegt^m^  which  was  to  establish 
this  right,  this  objection  was  overruled. 

Demurrer  must  be  overruled. 

IBallov^s  MSS.y  142,  ffarff.  OoU.-] 

Hall  v.  Layer. 
{Ante,  p.  21C). 
See  BaU  v.  Lavtr,  1  Hare,  571. 

Cooke  v.  Bowen. 
(Ante,  p.  244). 
See  Dawdimg  v.  JSmiik^  3  Beav.  641. 

Warburton  v.  Vaughan. 
(Antey  p.  247). 
See  BoHnson  v.  Wood,  6  Beav.  246. 

Cropper  v.  Knapman. 
{Ante,  p.  249). 
The  case  of  Ta&oi  v.  Rutledge,  which  was  cited  by  Sir  F.  Simp* 
Ikuony  in  the  principal  case,  is  thus  stated  in  Cappet^s  Notes: — 

Talbot  V.  Rutkdge.    17  Oct.  1747. 

Plaintiff  and  defendant  dealt  in  the  lace  trade  as  co-partners,  and 
the  bUl  was  brought  for  a  general  account,  and  a  decree  pronounced 
for  the  purpose,  with  the  usual  directions.  Defendant  was  sworn 
before  the  Master  touching  his  receipts  and  payments,  and  on  his 
examination  in  writing,  wherein  he  acknowledged  the  receipt  of 
some  sums  of  money,  but  swore,  in  the  examination,  that  he  dis- 
bursed those  sums  at  other  times  on  account  of  the  partnership  deal- 
ings ;  and  the  Master,  by  virtue  of  that  examination,  charged  the 
defendant  with  his  receipts^  and  put  him  upon  proving  the  dischaige. 
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sad  there  was  no  other  proof  than  as  aboye  to  charge  the  defendant. 
The  defendant  took  the  general  exception  to  the  Mastei's  report ; 
andy  on  arguing  the  exception  in  the  presence  of  counsel  oo  both 
sides. 

Lord  Chancellor  declared,  that  the  rule  of  the  Court  and  eourtsof 
law,  in  reading  an  answer  or  examination  against  a  party,  is  differ- 
ent. That  the  Court  is  too  confined  in  its  rule,  and  the  courts  of 
law  are  too  large.  That  one  part  of  an  answer  in  this  Court  may  be 
read  against  the  party  without  reading  the  answer  throughout^  but  at 
law  it  is  otherwise ;  and  if  the  judge  at  law  cdnsiders  that,  though  the 
whole  of  the  answer  is  read,  yet  every  part  of  the  answer  or  examina- 
tion is  not  of  equal  credit,  the  rule  of  law  is  to  be  preferred.  In  this 
Court,  if  a  man  is  charged  by  a  book  or  other  writing,  he  shall  also 
be  discharged  if  the  entries  are  made  for  that  purpose  therein ;  and  so 
have  been  many  cases  relating  to  goldsmiths'  and  merchants'  accounts; 
and  this  was  allowed  in  a  case  relating  to  Sir  Suphm  .fiwniee.  But 
what  is  sworn  by  a  man's  answer  or  examination  admits  of  a  difiei^ 
ent  consideration  :  as,  if  a  man,  by  his  answer,  admits  he  received 
several  sums  at  particular  times,  and,  in  the  same  answer  or  exami- 
nation, swears  he  paid  away  those  sums  at  other  times  in  dischaige, 
he  must  prove  his  discharge ;  otherwise  it  would  be  to  allow  a  man 
to  swear  for  himself,  and  to  be  his  own  witness. 

Court  overruled  the  general  exception,  and  confirmed  the  report. 
{Cappet'i  Notesy  Vol.  l,p.  219,  Hmt^.  CoUJl 


Enioht  v.  Marquis  of  Watebforb. 

(AiU0y  p.  283). 
Reversed  in  the  House  of  Lords^  (see  11  CI.  &  Finn.  653),  but  the 
bill  retained  for  a  year,  with  liberty  to  the  plaintiff  to  bring  an 
action. 

Anderson  v.  Wallis. 
(Antey  p.  336). 
Affirmed  on  a  rehearing  before  the LordChanceUar^  (see  PhiUipe^SOfi). 
His  Lordship  (Lord  I^dhurst)  said  :  •^This  was  a  question  of  mis- 
joinder as  to  certain  property  held  by  lease  under  the  Dean  and  Chap- 
ter of  Durham,  that  had  been  bequeathed  to  the  testator's  daughter 
and  her  husband  Wallis,  upon  trust  to  renew  the  leases  from  time  to 
.  time,  and  to  pay  the  rents  reserved  to  the  dean  and  chapter  out  of  the 
rents  and  profits  of  the  premises,  and  to  pay  the  fines  on  renewals ;  and. 
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snbject  thereto,  upon  tmst  to  pennit  the  teststoi^s  daughter  to  re- 
ceire  the  rents  and  profits  for  her  life;  and,  after  her  decease,  upon 
tmst  for  the  benefit  of  her  children.  The  testator  gare  the  residue 
of  his  personal  estate  to  his  daughter,  subject  to  an  annuity  of  25/.  to 
his  sister,  Hannah  Anderson.  The  daughter,  Mrs.  Wallis,  was  ap- 
pointed executrix ;  and  Mr.  and  Mrs.  Wallis,  under  the  aboye  bequest, 
took  possession  of  the  leasehold  premises  as  fieur  back  as  1827.  The 
bill  was  filed  by  Hannah  Anderson,  and  the  infant  children  of  Wallis 
by  Hannah  Anderson,  their  next  friend,  stating  the  annuity  was  then 
in  anear,  and  that  Wallb  and  his  wife  had  omitted,  fraudulently,  to 
renew  the  leases.  The  bill  then  prayed  an  account  of  the  arrears  of 
the  annuity,  and  that  a  proper  sum  might  be  inyested,  to  secure  the 
due  payment  in  future;  and  that  the  defendants  might  be  decreed  to 
procure  renewals  of  the  leases  at  their  own  expense.  The  questions 
were,  in  the  first  place,  whether  those  two  claims  could  properly  be 
joined  in  one  suit;  and,  secondly,  whether  the  objection,  if  it  were  a 
Talld  one,  could  be  taken  at  the  hearing  of  the  cause.  I  think  it  clear, 
that  the  two  matters  ought  not  to  be  made  the  subject  of  one  suit. 
They  constitute  two  distinct  causes.  The  children  had  no  interest  in 
the  annuity  and  the  arrears  of  it.  Mrs.  Anderson,  on  the  other  hand, 
had  no  interest  in  the  renewals.  The  plaintiffs  and  the  causes  of  com- 
plaint are  alike  dbtinct;  they  hare  no  connexion  with  each  other. 
This  IB,  therefore,  a  case  of  misjoinder,  and  might  be  objected  to  on 
demurrer.  The  remaining  question  is,  whether  the  objection  ought 
to  be  allowed  at  the  hearing  of  the  cause.  If  it  had  been  taken  by 
demurrer,  it  Is  said,  and  justly,  that  the  plaintifis  might  hare  amended 
their  bill,  and  much  expense  ha?e  been  spared. 

**  It  is  certainly  inconyenient,  when  an  objection  appears  on  the  face 
ot  the  pleadings,  which  might  be  taken  by  demurrer,  that  it  should 
be  passed  orer  and  pressed  on  the  Court  at  the  hearing.  But  it  rests^ 
I  conceive,  in  the  discretion  of  the  Court  to  deal  with  that  objection, 
when  taken  at  the  hearing,  as  it  may,  upon  the  whole,  deem  just  and 
proper.  If  the  Court  sees  that  justice  can  be  done,  notwithstanding 
the  defect  in  the  record,  and  that  it  will  lead  to  no  inconvenience,  the 
objection  ought  not  to  be  allowed  to  prevail,  which  was  the  case  in 
TFffiKfiMm  V.  Parry f  (4  Russ.  274).  The  objection  of  the  misjoinder 
was  overruled  by  the  Master  of  the  Rolls,  ^xtJchn  Leaeh^  who  stated, 
that  the  same  justice  could  be  done  to  the  defendant,  in  respect  of  the 
wife  and  the  only  child,  who  had  signed  the  deed  ai  indemnity,  and 
who  had  been  joined  as  plaintiffs,  as  if  they  had  been  made  defendants. 
The  objection,  in  this  stage  of  the  cause,  could  not  be  allowed  to  have 
the  effect  of  rendering  the  expense  of  the  suit  wholly  useless.    And, 
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in  the  case  of  Lambert  ▼.  HuUhinKny  (1  Bear.  277),  the  preeent 
Master  of  the  Rolls  states^  *  There  are  cases  m  which,  Dotwithstand- 
ing  a  misjoinder  of  plaintiflb,  the  Coart  has  permitted  a  decree  to  he 
made  at  the  hearing.  It  has  been  done,  when  it  has  appeared  that 
justice  has  been  done  to  all  parties,  notwithstanding  the  misjoinder** 
The  conclusion  to  be  drawn  from  these  and  other  similar  decisions  is, 
that,  if  jastice  cannot  be  done,  and  great  inconrenience  may  he  aoa- 
tained,  in  such  v  case  the  objection  ought  to  prevail.  See  the  cases  <^ 
Bill  y.  Curetcny  Mortimer  t.  fF«sl,  Sigd  v.  Pkelpt^  Story  y.  JoAmmmy 
and  other  authorities.  There  are  cases,  undoubtedly,  where  the  objec- 
tion must  be  allowed,  owing  to  the  impossibility,  from  the  frame  of 
the  record,  of  making  a  proper  decree,  as  in  the  case  of  Ckolmtrnddtg^ 
V.  Cl'mtof^  (2  J.  &  W.  1). 

*'  Where  justice  cannot  be  properly  done,  it  is  obTiously  a  sufficient 
answer,  that  the  objection  might  have  been  taken  on  demurrer.  The 
inconvenience  of  pressing  to  have  a  decree  in  the  present  case  may  be 
great,  and  much  injustice  may  be  occasioned  by  it.  This  too,  was 
pointed  out  by  the  learned  Baron  in  giving  hb  judgment  in  the  Giurt 
of  Exchequer.  If,  for  instance,  the  plaintiff,  Mrs.  Anderson,  should 
die,  the  suit  would  abate,  though,  as  to  that  portion  of  it  in  which  the 
children  were  solely  interested,  it  would  not  have  abated  through  the 
misjoinder ;  and  again,  if  she  were  to  get  a  decree  in  her  favour  as  to 
the  part  in  which  she  is  interested,  the  in&nts  might  have  a  decision 
against  them,  which  might  be  obviously  erroneoufl^  and  then  it  would 
be  her  interest  not  to  appeal. 

**  So,  if  the  converse  were  to  take  place,  she  might  appeal,  at  great 
inconvenience  and  injury  to  the  other  plaintiffs.  It  was  argued,  that 
the  plaintifis  had  brought  this  inconvenience  upon  themselves;  but 
the  learned  judge  very  properly  observed,  that  the  objection  could  not 
be  made  in  the  present  case,  because  the  parties  interested  in  that 
portion  of  the  suit  were  infants.  Upon  the  whole,  then,  as  this  ap- 
pears to  be  a  question  for  the  discretion  of  the  Court,  and  as  I  have 
no  reason  to  think  that  discretion  has  been  improperly  exercised  in 
this  instance,  I  am  of  opinion  that  the  judgment  should  be  affirmed. 
It  appears  that  before  the  judgment  vras  given  in  the  Court  of  Exche- 
quer, a  bill  had  been  filed  in  this  Court  by  another  next  friend,  to 
compel  the  renewal  of  the  leases." 

Judgment  below  affirmed,  without  prejudice  to  the  institution  of 
another  suit  by  annuitant. 

Plumbe  v.  Plttmbe. 
{Araoy  p.  345). 
See  DaUon  v.  Haytery  7  Beav.  313,  321. 
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MiDDLETON  V,  ShERBURNE. 
(Ante,  p.  358). 
In  Allen  v.  MacphersoHy  FhiUips,  133,  Lord  Ahingef'i  suggestion  in 
the  principal  case,  that  the  case  of  Kerri^  v.  Brawlty^  was  reversed 
on  the  merits,  was  mentioned  in  the  course  of  the  argument.  Lord 
I^ndhunty  however,  said,  that  that  had  not  been  the  understanding 
of  the  profession  :  and  the  case  certainly  (notwithstanding  its  aspect 
as  reported)  always  appears  to  have  been  treated  as  involving  the 
question  of  jurisdiction.  In  addition  to  the  authorities  mentioned  by 
Lord  fyndhurstf  which  support  this  view,  see  the  aigument  of  the 
Solicitor-General  in  Attorney-General  v.  Wynne,  Moscley,  127. 

Cator  V,  Crotdon  Canal  Company. 

(AntCy  p.  406). 
Affirmed  on  a  re-hearing  before  the  Lord  Chancdhry  19th  December, 
1843.    The  argument,  on  appeal,  will  be  found  reported  in  the 
Jurist,  Vol.  8,  p.  277. 

His  Lordship  said :  ^This  was  an  appeal  from  the  equity  side  of  the 
Court  of  Exchequer.  The  facts  of  the  case  are  so  fully,  and,  I  think, 
80  accurately  stated  in  the  report  of  the  proceedings  in  the  court 
below,  that  it  is  unnecessary  for  me  to  enter  into  them  in  detail. 
The  question  related  to  a  sum  of  money,  amounting  to  about  609^, 
which  was  awarded  under  the  Croydon  Canal  Act  in  respect  of  a 
piece  of  land  forming  part  of  a  common,  called  Penge  Common, 
which  was  taken  for  the  purposes  of  the  act.  The  other  sum  was  a 
sum  of  about  180/.,  which  was  awarded  by  the  same  commissioners 
in  respect  of  compensation  for  damage  done  to  another  piece  of  land 
forming  part  of  the  same  common.  At  the  time  when  this  award 
was  made,  Mr.  Scott  claimed  to  be  the  owner  of  the  soil  of  that  com- 
mon ;  but  the  commissioners,  not  being  satisfied  as  to  his  title,  did 
not  make  the  award  to  him  specifically,  but  did  that  which  they  were 
entitled  to  do,  viz.,  they  awarded  the  compensation  and  the  value  of 
the  land  generally  for  the  persons  who  should  turn  out  ultimately  to 
be  entitled.  The  first  objection  made  was  an  objection  of  this  nature — 
that  Mr.  Scott  ought  to  have  been  made  a  party  to  the  suit.  Mr. 
Scott,  soon  after  the  award  was  made,  assigned  to  the  present  plain- 
tifiPs  his  interest  in  those  sums  for  fiOOI.  It  was  said,  that,  as  these 
proceedings  were  instituted  by  the  assignee,  the  assignor  ought  to 
have  been  made  a  party  to  the  suit.  It  is  quite  clear,  that,  where 
the  aasignor  has  a  legal  title,  and  he  assigns  his  interest,  and  any  pro- 
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ceedingB  are  taken  by  the  assignee  with  lespect  to  the  piopertj  so  as- 
signed, the  assignor  must  be  a  party  to  the  sait,  beeaosey  by  his 
aasignmenty  he  does  not  part  with  the  l^gal  estate,  and  the  penon 
having  the  legal  estate  mnst  be  before  the  Court.  Bat  that  principle 
clearly  does  not  apply  to  the  &cts  of  this  case.  There  was  no  sam 
awarded  specifically  to  this  gentleman,  Mr.  Scott.  AH  that  he  had 
was  an  equitable  interest, — an  equitable  title  to  be  paid  the  sum  of 
money,  if  he  made  out  his  title  to  the  land.  That  equitable  interest 
and  right  he  assigned  before  the  suit ;  he  parted,  therefore,  with  all 
interest,  and,  having  parted  with  all  interest  of  eveiy  description,  of 
course  it  was  not  necessary  that  he  should  have  been  a  party  to 
these  proceedings.  This  point  was  pressed  in  the  court  below ;  but  I 
do  not  think  that  in  this  court  it  was  much  relied  on.  The  main 
question  that  was  argued  was  this :  that  the  plaintiffs  were  barred 
by  time;  and  it  was  necessary,  therefore,  to  consider  that  ob- 
jection with  reference  to  the  facts  of  the  case.  And,  fint^  by  the 
acts  of  Parliament,  when  the  land  was  taken  and  the  damages 
awarded,  under  the  circumstances  which  occurred  in  this  case,  it  was 
necessary,  before  the  Company  took  possession  of  the  land,  that  they 
should  either  pay  the  money  into  the  Court  of  Chanceiy  for  those 
persons  who  should  ultimately  turn  out  to  be  entitled  to  it,  or  that 
they  should  invest  it  in  one  of  the  modes  pointed  out  by  their  aet  of 
Parliament.  If  they  had  paid  the  money  into  the  Court  of  Chan- 
eery,  or  if  the  money  had  been  invested  in  the  manner  required  by 
the  act  of  Parliament,  the  Court  of  Chanceiy,  or  the  persona  to 
whom  the  money  had  been  so  invested,  would  have  been  trustees  for 
those  persons  absolutely  who  should  make  out  their  title :  they  would 
have  been  trustees ;  they  would  have  held  adversely  to  the  plaintifia; 
and,  therefore,  the  plaintiffs^  at  any  time,  might  have  made  good 
their  claim.  It  would  appear,  therefore,  very  extraordinary,  that,  if 
the  Company  had  performed  what  they  were  required  to  do  by  the 
act  of  Parliament,  the  plaintifiis  would  have  been  entitled  to  have 
succeeded  in  obtaining  possession  of  this  money ;  but  that,  by  viola* 
ting  the  act  of  Parliament,  and  infringing  its  provisions^  they  should 
place  the  plaintifiiB  in  a  worse  situation,  and  themselves  in  a  better 
situation,  than  they  would  have  stood  in  if  they  had  complied  with 
its  requisitions.  It  is  said,  in  the  answer,  that  these  provisions  were 
made  for  the  benefit  of  the  Company  in  a  certain  manner ;  that  is  to 
say,  if  they  could  not  find  out  the  persons  who  were  entitied  to  the 
property,  by  investing  it,  or  by  paying  it  into  the  Court  of  Chancery, 
they  became  entitied  to  enter  into  possession,  which  they  otherwise 
could  not  have  done.    Therefore,  so  far,  it  was  for  their  benefiL 
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They  did  enter  into  poasefldon,  and,  having  entered  into  posBesrion, 
it  was  their  duty  to  have  done  that  which  the  act  of  Parliament  re- 
quired under  such  circumstances,— either  to  pUioe  the  money  in  the 
Court  of  Chancery,  or  to  inrest  it  in  one  of  the  modes  pointed  out  hy 
the  act.  But,  independently  of  this  consideration,  looking  at  the 
case  in  another  point  of  view,  are  these  parties,  taking  into  considera- 
tion the  whole  of  their  conduct,  barred  by  time  ?  Have  they  been 
guUty  of  laches,  any  negligence,  anything  amounting  to  any  acquie»- 
cencel  Because  it  is  on  this  foundation  that  time  is  a  bar  in  a  court 
of  equity.  Now,  look  at  the  circumstances  of  the  transaction.  At 
the  time  when  these  sums  were  awarded,  it  was  not  ascertained  who 
were  the  persons  entitled  to  receive  them.  Application  was  made  by 
the  present  plaintiflb ;  the  Canal  Company  refused  to  pay  the  money ; 
and,  no  long  period  afterwards,  they  fell  into  difficulties,  and  became 
insolvent,  which  state  of  circumstances  continued  up  to  the  year 
1896,  and  was  put  an  end  to  by  a  transaction  to  which  I  shall  pre- 
sently refer.  In  this  state  of  things,  the  Company's  afiaixa  became 
changed ;  and,  looking  at  the  nature  of  the  title  of  the  plaintiffs  and 
their  claim,  every  person  acquainted  with  the  subject  of  this  title 
must  come  to  this  conclusion — that,  practically,  in  the  ordinary 
course  of  proceeding  in  a  court  of  justice,  there  would  have  been 
extreme  difficulty  and  much  expense  incurred,  in  endeavouring  to 
establish  their  title.  Could  it  have  been  required,  under  such  cir- 
cumstances, that  they  should  do  so  1  In  the  year  18279  ^«  Inclosure 
Act  passed ;  an  act  for  the  purpose  of  inclosing  Penge  Common,  of 
which  this  piece  of  land  formed  a  part. 

*^  Then  it  was,  that,  for  the  first  time,  they  were  in  a  situation  in 
which  they  could  conveniently  assert  their  right,  and  ascertain  their 
title  to  the  property  in  question.  What  did  they  do  on  that  oo- 
carion  ?  Their  solicitor  instantly  applied  to  the  Company,  and  re- 
quired the  Company  to  pay  to  the  commissioner,  under  that  Inclosure 
Act,  the  money  in  question,  in  order  that  he  might  apportion  it  among 
the  persons  entitled  by  his  award.  They  refused  to  do  so.  What 
was  the  next  step  taken  by  these  parties  ?  The  plaintifib  then  imme- 
diately sent  in  their  claim  of  title  to  the  commissioner ;  that  title  was 
investigated;  and  the  commissioner  under  the  award  decided  that  they 
were  entitled  to  a  certain  allotment  on  the  common,  and  that  four  or 
five  other  persons  were  also  entitled  to  allotments.  It  was  therefore 
by  the  award  of  the  commissionerB,  which  was  pronounced  in  Uie 
year  1837,  that  the  title  of  these  parties  was  first  ascertained.  Imme- 
diately that  the  title  was  ascertained,  they  applied  for  the  payment  of 
the  money ;  the  Company  refused  to  pay  the  money,  and  this  bill 
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was  filed.  All  this  appears  on  the  fooe  of  the  proceedings.  Is  there 
anything  in  this  view  of  the  tnnsactions  that  can  jnatify  the  Coart 
in  saying  that  there  was  any  lacke$y  any  negligence^  any  conduct  im* 
porting  acquiescence  on  the  part  of  the  plaintiffii?  On  the  contnxyt 
whenever  they  could,  with  any  chance  of  sncoeaB^  press  their  claim 
agdnst  the  defendants^  they  constantly  did  so.  But  there  is  another 
consideration,  which  is  also  of  material  importance  with  reference  to 
this  question  as  to  the  bar  of  time,  and  it  is  this  :»The  parties  had 
no  right  wiiotever  to  call  for  payment  of  this  money  until  their  title 
was  ascertained.  That  title  was  not  ascertained  until  the  award  of  the 
commissioner  ;  and  the  moment  the  award  of  the  commiasioiier  was 
pronounced,  when  they  had  a  right  to  daim  the  money,  they  instantly 
made  a  demand.  I  think  it  cannot  be  considered,  therefore,  under 
these  circumstances,  that  there  was  any  negligence  or  any  want  of  doe 
activity.  There  is  another  consideration,  also  applicable  to  this  part 
of  the  case,  which  is  material,  namely,  the  act  of  Parliament  which 
was  made  in  the  year  1886.  I  have  mentioned  thai  the  Company 
were  in  a  state  of  insolvency  during  a  long  period  of  time ;  that  is 
admitted.  They  are  extricated  from  this  situation,  in  consequence 
of  an  agreement  which  they  entered  into  with  the  Croydcm  Railway 
Company.  The  Croydon  Railway  agreed  to  purchase  the  site  of  the 
canal  for  the  purposes  of  the  railway.  All  this  was  done  under  an 
act  of  Parliament,  and  the  purchase-money  was  about  40^000/. 
By  the  provision  of  the  act,  that  money  was  to  be  paid  to  the  Cai»* 
pany,  not  that  they  might  dispose  of  it  as  they  should  think  propei^ 
but  that  it  might  be  applied  for  particular  purposes;  and  those  pur- 
poses were  the  payment  of  debts,  claims^  damages,  liabilities,  and  de- 
mands to  which  they  were  subject.  If  they  received  this  money, 
therefore,  under  the  authority  of  this  act  of  Parliament,  they  were 
bound  to  apply  it  as  the  act  required;  and  nobody  can  say  thai  this 
was  not  a  claim,  demand,  and  debt,  which  was  due  from  the  Cobh 
pany.  It  is  said,  it  Is  barred  by  time,  A  debt  is  never  barred  by 
time,  even  in  a  court  of  law.  The  Statute  of  Limitations  does  not  bar 
the  debt  or  claim,  but  only  the  demand.  It  was  a  subsisting  debl^ 
and,  having  received  the  money  for  the  purpose  of  disehaiging  this 
obligation,  and  the  stipulations  in  the  act  of  Parliament  appearii^  to 
have  been  framed  in  consequence  of  the  insolvent  state  of  tlM  Com- 
pany, it  appears  to  me  that  they  were  bound  to  apply  thai  money 
according  to  the  requisitions  of  the  act  of  Parliament.  For  all  these 
reasons,  I  am  of  opinion,  therefore,  that  the  defence  set  up,  thai  time 
was  a  bar  to  this  demand,  cannot  be  sustained  ;  and  in  thai  I  entirely 
concur  with  the  judgment  of  the  court  below. 
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**  The  next  qaestion  is,  has  the  case  of  the  plaintiffs  been  made  out  ? 
Are  they  entitled  to  this  money,  or  any  portion  of  it?  The  award  of 
the  commissioner  establishes  that  they  were  entitled  in  the  year  ISdTy 
when  that  award  was  made,  to  a  portion  of  the  land  at  Penge  Com- 
mon, and  that  other  persons  specifically  named  were  entitled  to  por- 
tions. 

^The  right  of  the  plaintifis  is  traced  from  Mr.  Scott;  the  greater 
port  of  the  property  possessed  by  Mr.  Carter,  which  he  had  in  the 
hamlet  of  Penge  and  the  common,  was  deiired  from  Mr.  Scott.  If^ 
therefore,  the  commissioner  has  found,  that,  in  the  year  1837y  the 
plaintifis  were  entitled  to  the  common,  and  they  have  derired  their 
title  from  Mr.  Scott  as  to  a  portion  of  it,  Mr.  Scott  mast  have  been 
entitled  in  the  year  1812,  at  the  time  when  the  award  of  compensa- 
tion was  made.  If  he  was  entitled,  then,  to  this  property  at  the  time 
when  the  award  of  compensation  was  made,  he  was  entitled  to  receive 
the  money,  and,  being  entitled  to  receive  the  money,  he  assigned  his 
interest  to  the  present  plaintifis :  therefore,  a  title  is  made  out  to  a  part 
of  this  money  in  the  plaintifis^  and  they  are  entitled  to  maintain  this 
suit.  In  what  proportion  they  are  entitled  does  not  appear ;  that  is 
properly  referred  to  the  consideration  of  the  Master.  If  they  make 
out  a  title  to  the  money,  or  any  portion  of  it,  the  rest  follows  as  a 
matter  of  course  ;  and  the  learned  judge  has  directed  a  reference  for 
that  purpose.  Another  objection  was  made,  that  there  were  other 
parties  interested  in  this  fund,  and  that  they  ought  to  be  parties  to 
the  suit.  I  think  that  the  plaintifis  have  done  all  that  they  could 
by  possibility  do  ;  they  have  made  parties  to  the  suit  those  persons 
in  whose  favour  the  award  of  the  commissioner,  under  the  Inclosure 
Act,  was  made ;  they  had  no  means  of  ascertaining  with  certainty 
their  title,  nor  is  there  anything  before  the  Court  to  shew  who  the 
persons  are,  who,  at  the  time  when  this  compensation  was  awarded, 
were  entitled  to  share  it  with  the  plaintifis. 

**  There  is  nothing  certain  even  with  respect  to  the  title  of  the  Arch- 
bbhop  of  York,  whether  he  is  or  is  not  entitled  to  have  the  money. 
All  this  rests,  and  I  think  properly  rests,  as  matter  of  inquiry  before 
the  faster.  There  was  only  one  other  point  raised  to  which  it  was 
necessary  to  advert :  it  was  raised  by  Mr.  ChandUts^  I  think,  in  the 
course  of  his  argument.  It  is  said,  that  the  commissioner  had  no  power 
to  award  damages;  that  the  decree  deals  with  the  damages,  not  merely 
with  the  sums  which  were  awarded  for  the  purchase  of  the  land,  but 
with  the  compensation  for  damages,  the  sum  of  180/.;  and  Mr, 
Chandlest  said,  that,  in  the  second  act  of  Parliament,  there  was  no 
authority  to  award  damages.    I  think,  however,  he  misapprehends 
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the  object  of  that  act  of  Parliament.  Thexe  wm  a  defect  in  the  fixat 
acty  and  the  second  act  was  passed  for  the  purpose  of  remedjing  it 
The  object  of  that  act  is  only  this :  to  regnkte  the  manner  in  which 
notices  shall  be  gi^en,  and  in  which  the  commissioners  shall  be  as* 
aembled. 

"  When  they  are  assembled  by  Tirtae  of  the  pronsons  of  that  act  of 
Parliament,  theyact  not  under  its  authority  only,  bat  under  the  author- 
ity of  both  acts ;  and  under  the  first  they  are  authorised  amd  em- 
powered to  award  not  only  the  price  of  the  land  which  is  sold,  but 
also  to  award  compensation  for  damages  under  the  act.  I  am  there- 
fore of  opinion,  that  the  decree  in  that  particular  is  right.  Under 
these  circumstances,  these  being  the  only  points  made  to  which  it  ap- 
peared to  me,  in  the  course  of  the  investigation,  that  it  was  ncccosaiy 
to  advert,  I  think  that  the  decree  is  right,  and  that  it  should  be 

affirmed,  with  costs." 

Appeal  dismissed,  with  coots. 


Pbice  v.  Nobtb. 
{AfOey  p.  509). 
Bevbbssd  on  a  rehearing  before  the  Lord  Chancellor,  Phillips^  85. 
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ACCOUNT. 

See  Injunctton,  3,  4. 

Certain  consignments  of  oil  were 
made  from  Columbo  to  certain  per- 
sons resident  in  England.  During 
the  voyage,  several  of  the  casks  in 
which  the  oil  was  contained  leaked. 
Some  part  of  the  oil  which  so  escaped 
was  wholly  lost,  but  the  greater  part 
was  collected  together  and  sold  in  one 
mass  by  the  captain^  in  the  course  of 
the  voyage,  for  750^  The  con- 
signees then  agreed  to  share  the  pro- 
ceeds in  proportion  to  their  re- 
spective losses: — Held,  first,  that  a 
bill  in  equity  was  sustainable  by  the 
consignees  against  the  ship-owner  for 
an  account  of  the  oil  lost  and  oil  sold. 
Secondly,  that,  in  an  action  brought 
by  the  ship-owner  against  an  indivi- 
dual consignee  for  freight  and  aver- 
age, the  latter  could  not  set  off  his 
share  (as  ascertained  by  the  agree- 
ment) of  the  money  arising  from  the 
oil  sold ;  consequently,  that  he  could 
maintain  a  bill  in  equity  to  establish  a 
right  of  equitable  set-off.  Thirdly, 
that,  several  actions  having  been 
brought  by  the  ship-owner  against 
the  consignees  to  recover  freight  and 
average,  they  might  all  join  in  one 
bill  against  Kim  for  an  account  and 
equitable  setoff.  Jonet  v.Moore^  851 

VOL.  IV. 


AGREEMENT. 

See  Specific  Performance. 
Vendor  and  Purchaser,  5. 

ALLOTMENTS. 

A  man  mortgages  an  estate  in  fee 
without  noticing  rights  of  common. 
Afterwards,  allotments  are  made  to 
him  in  respect  of  his  rights  of  common 
by  virtue  of  an  in  closure  act,  which 
enacts  that  the  allotted  lands  shall  be 
subject  to  the  same  uses  as  the  lands 
in  respect  of  which  they  are  allotted. 
Semble,  that  the  legal  estate  in  the 
allotments  passes  to  the  mortgagor, 
and  not  to  Uie  mortgagee.  Lloyd  v. 
Daufflas,  448 

AMENDMENT. 
See  Practice,  3. 

ANNUITY. 
See  Parties,  4. 

ARBITRATION. 
See  Statute  of  Limitations,  5. 

ARREST. 

After  an  arrest  of  a  questionable 
nature  in  a  house,  the  prisoner  sur- 
reptitiously got  out  of  the  house  and 
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BANKRUPT. 


CONDITIONS  OF  SALE. 


was  arrested  in  the  high  road: — 
Held,  that  the  second  arrest  was 
legal.     Snowball  v.  Dixon^  511 

ASSIGNMENT. 
See  Parties,  2. 

ATTACHMENT. 
See  Practice,  5. 

AWARD. 

1.  Conditions  of  sale,  describing  a 
title  to  premises  as  arising  under  an 
exchange,  by  virtue  of  an  award  of 
commissioners  under  an  inclosure  act, 
are  satisfied  by  shewing  a  title  by 
award  in  respect  of  other  lands  mid 
of  common  rights,  without  shewing 
the  further  particulars  of  the  ex- 
change; and  if  the  vendor  contracts 
to  commence  his  title  with  the  award, 
the  purchaser  has  no  right  to  inquire 
into  the  title  of  the  lands  given  by  the 
vendor  in  exchange  for  the  lands  con- 
tracted to  be  sold.  CatteU  v.  CoT" 
roll,  228 

2.  An  award  by  the  commissioners 
of  lands  in  general  terms,  without 
stating  their  tenure,  is  primd  facie 
evidence  of  their  being  freehold*  Ibid, 

3.  The  legal  title  to  purchase- 
money  or  compensation-money  to  be 
ascertained  by  the  award  of  a  com- 
missioner under  an  inclosure  act,  is 
not  complete  till  the  award  is  made. 
Therefore,  if  a  person  entitled  to 
such  money  assigns  away  his  inter- 
est before  the  award  is  made,  he  is 
not  a  necessary  party  to  a  bill  filed 
by  the  assignee  for  the  recovery  of 
the  money.  Catar  v.  Croydon  Canal 
Company,  405 

BANKRUPT. 

See  Deed. 

Pleading,  I. 

I .  Where,  under  a  bankruptcy,  par- 


ties have  proved  thdr  debts  on  the 
footing  of  holding  no  security,  they 
will  not  generally  be  permitted  to 
withdraw  their  proof  and  set  up  a 
security;  but  ignorance  of  the  ex- 
istence of  a  security  may  be  grroond 
for  granting  relief  to  a  party  who 
has  so  provdi.    Grugeon  v.  Gerrard^ 

119 

2.  Issue  directed  to  try  whether 
the  execution  of  a  certain  deed  was 
an  act  of  fraudulent  preference  in 
contemplation  of  bankruptcy.     Ibid. 

3.  A  conveyance  by  a  trader  of 
his  property  for  the  benefit  of  his 
creditors,  is  not  an  act  of  bankruptc}*, 
unless  executed  under  circumstances 
of  fraud;  and  mere  conjecture  of 
fraud,  arising  from  extrinsic  circum- 
stances, will  not  be  sufficient  to  affect 
the  tide  under  such  conveyance. 
CatteU  V.  Corrall,  228 

4.  The  dicta  of  Sir  John  Leach  in 
Hartley  v.  Smithy  Buck,  368,  com- 
mented upon  and  doubted.  Ibid, 

5.  SemblCf  that,  if  a  bill  alleges 
that  a  person  has  become  bankrupt, 
but  does  not  allege  that  the  assignees 
have  been  chosen,  a  demurrer  to  the 
bill,  on  the  ground  that  the  assignees 
are  not  parties  to  the  suit,  is  a  speaking 
demurrer,  and  therefore  bad.  Pendle^ 
bury  V.  Walker,  424 

CASE  BEFORE  COUNSEL. 
See  Receiver,  2. 

CHARGE  AND  DISCHARGE. 
See  Evidence,  1. 

COMPOSITION  DEED. 
See  Pleading,  1 . 

CONDITIONS  OF  SALE. 
See  Award,  1. 

Vendor  and  Purchaskr,  i. 


CORPORATION. 


DEBTOR  AND  CREDITOR.  601 


CONTRACT. 
^ee  Voluntary  Contract. 

CONVERSION. 
See  Will,  7,  8, 

CONVEYANCE. 

Under  a  conveyance  by  a  lord  of 
the  manor  of  P.,  of  **  all  those  mes- 
suages, lands,  tenements,  commons, 
wastes,  woods,  underwoods,  and  the 
soil  of  the  woods  and  underwoods  of 
P.,*'  without  any  reseryation  of  ma- 
norial rights,  the  soil  of  the  common 
of  P.  passes.  Caior  y.  Croydon  Canul 
Company,  405 

COPYRIGHT. 

See  Injunction,  5. 


CORNWALL  (DUCHY). 
See  Jurisdiction,  8. 

CORPORATION. 

Where  money,  the  produce  of  the 
sale  of  corporation  lands,  has  been 
paid  into  court  under  an  act  of  Par- 
liament authorising  the  Court  to 
make  such  order  concerning  it,  for 
the  benefit  of  the  parties  interested, 
as  the  Court  shall  think  fit,  it  is  not 
competent  for  the  Court,  since  the 
sUt.  5  &  6  Will.  4,  c  76,  s.  92,  (the 
Municipal  Corporation  Act),  to  or- 
der the  principal  money  to  he  paid  in 
discharge  of  corporation  debts  ac- 
cruing since  the  passing  of  that  act. 
The  dividends  only  can  be  applied  for 
that  purpose.  The  trusts  of  the 
Municipal  Corporation  Act  are  ap- 
plicable to  personal  as  well  as  real 
estate.  Ex  parte  Corporation  of 
Hythe,  55 


COSTS. 

See  Executor,  2. 

Mortgagor  and  Mortgages, 

1,  2,  5. 
Railway  Act,  4,  6, 
Parties,  3. 
Partition. 
Solicitor. 
Trinity  House. 

CREDITORS'  SUIT. 

1.  Vendor  of  an  estate  obtained  a 
decree  for  specific  performance,  with 
a  declaration,  that,  if  the  purchase- 
money  was  not  paid  by  a  giyen  day, 
the  estate  should  be  sold  and  the  pro- 
ceeds paid  in  discharge  of  principal, 
interest,  and  costs,  and  that  the  pur- 
chaser should  be  made  personally 
liable  in  the  eyent  of  any  deficiency. 
Before  the  day  of  payment  arriyed, 
the  purchaser  died  insolyent,  and  a 
creditors'  suit  was  instituted  for  the 
administration  of  the  assets.  The  es- 
tate was  afterwards  sold,  but  the  pro- 
ceeds were  insufficient  to  pay  the 
whole  amount  due  to  the  yendor : — 
Heldy  that,  by  the  construction  of  the 
decree,  which  rendered  the  purchaser 
liable  only  for  the  de/icieneyt  the 
yendor  was  entitled  to  proye  in  the 
creditors*  suit  for  the  balance  only  of 
his  debt ;  but  eemiie,  that,  independ- 
ently of  the  decree,  he  would  have 
been  entitled  to  proye  for  the  balance 
only;  the  case  of  a  yendor's  lien  being 
different  in  this  respect  from  the  case 
of  a  mortgagee's  security.  Rome  y. 
Tounff,  204 

2.  In  an  administration  suit,  a  mort- 
gagee, unless  he  seeks  the  aid  of  a 
court  of  equity  for  the  sale  of  his 
security,  has  a  right  to  proye  for  his 
whole  debt,  and  not  for  the  balance 
only,  after  deducting  the  yalue  of  the 
mortgage.  Ibid. 

DEBTOR  AND  CREDITOR. 

See  Pleading,  1,  2. 
s  s  2 
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DEED. 


ENROLMENT. 


DECREE. 

The  Court  refused  to  order  a  de- 
cree to  be  drawn  up,  nunc  pro  tunc, 
after  a  long  lapse  of  time.  Withy  v. 
Nortony  266 


DEED. 

See  Enrolment. 

Husband  and  Wife,  5. 

Production. 

Statute  of  Limitations,  8, 5. 

L  A.,  being  indebted  to  his  bank- 
ers;  executed  a  deed  purporting  to  be 
a  mortgage  to  them  for  securing  the 
debt.  After  executing  it,  he  delivered 
it  to  his  attorney,  who  retained  it  in 
his  possession   till  A.'s   bankruptcy, 
which  occurred  about  a  month  jrfter- 
wards.  The  attorney  then  deliyered  it 
to  the  mortgagees : — Held^  that  this 
was  a  good  delivery  by  A.  to  the  mort- 
gagees.    Grugeon  V,  Gerrardy      119 
2.  In  1792,  husband  and  wife,  in 
consideration  of  a  sum  of  money,  exe- 
cuted a  conveyance,  with  a  fine,  of 
the  wife's  estates  of  M.  and  F.  to  O. 
in  fee.     In  August,  1798,  they  con- 
veyed the  M.  estate  alone  to  O.  in 
fee,  with  a  declaration,  that  the  fine 
already  levied  should  enure  to  the 
uses   of  that  deed.     In   November, 
1 798,  by  a  deed  reciting  that  the  ori- 
ginal transaction  was  only  a  mort- 
gage, and  that  it  had  been  lately  dis- 
covered that  the  wife  had  only  a  life 
interest  in  the  F.  estate,  the  husband 
and  wife,  in  consideration  of  a  fur- 
ther advance  of  money  from  O.,  con- 
veyed to  him  the  wife's  life  interest 
in  that  estate.      O.  never  executed 
the  last-mentioned  deed,  but  he  en- 
tered into  possession  of  both  estates 
at  the  time  of  its  execution.    Upon  a 
bill  filed  in  1836,  by  the  heir  of  the 
wife,  to  redeem  the  F.  estate, — Heldf 
that  he  was  not  entitled  to  relief;  for 
that,  with  the  exception  of  the  recital 


in  the  deed  of  November,  1798,  the 
circumstances  of  the  case  were  in- 
sistent with  the  original  transaction 
being  a  purchase ;  and  that,  although 
O.  entered  into  possession  under  that 
deed,  yet,  not  having  signed  it,  he  was 
not  bound  by  its  recitals.  Thdl  r, 
Owen,  192 

3.  The  Court  refused,  after  a  long 
lapse  of  time,  to  rectify  a  deed,  by 
altering  it  from  an  absolute  convey- 
ance to  a  mortgage.  Ibid, 


DEVISE. 
See  Will. 


DISCOVERY. 

See  Production. 

The  forfeiture  of  securities  under 
the  Stat.  9  Anne,  c.  14,  s.  1,  for  monies 
lent  at  play,  is  not  a  penalty  of  such 
a  nature  as  to  protect  a  party  from 
discovering  whether  the  considera- 
tion of  the  security  on  which  he 
brings  his  action  was  not  monies  lent 
at  play.     Sloman  v.  Kelfy,  169 

EJECTMENT. 

SembUf  that  the  interest  of  an 
owner  of  tin  bounds  in  Cornwall  is 
a  mere  easement  or  incorporeal  here- 
ditament, but  may  be  the  subject  of 
an  action  of  ejectment,  even  where  he 
is  not  in  actual  possession  at  the  time 
of  the  wrongful  entry  of  the  defend- 
ant.    Fiee  v.  Thomas,  538 

ELECTION. 
See  P0WER9  1. 

ENROLMENT. 

The  enrolment  of  the  deed  of  dis- 
position under  the  stat  3  &4  Will.4» 
c  74,  may  be  made  immediately  upon 


EVIDENCE. 


FRAUD. 


the  execution  of  the  deed,  and  maj 
be  efRected  either  by  vendor  or  pur* 
ehaser ;  and  as  the  enrolment  relates 
to  the  execation  of  the  deed,  it  fol- 
lows, that  a  tenant  in  tail  who  has 
not  barred  the  entail  under  the  sta- 
tute, can,  nevertheless,  make  a  g^ood 
title  in  fee-simple.  Cattell  v.  Corrall^ 


EVIDENCE. 

See  Award. 
Receiver,  2. 

1.  Where  an  inquiry  was  directed 
as  to  a  particular  account,  and  the 
defendant,  by  his  answer  and  exami- 
nation, relied  on  a  general  account, 
including  both  the  items  of  the  par- 
ticular account  and  general  items, 
but  was  unable  to  prove  the  general 
items  (which  were  in  his  discharge) 
by  the  usual  evidence, — Heldy  tha^ 
by  such  failure  of  proof,  the  general 
account  was  cut  down  to  the  particular 
account,  and  that  the  defendant  must 
be  bound  by  the  result.  Cropper  v. 
Knapmanj  249 

2.  Proof  that  an  instrument  is  in 
the  hands  of  the  opposite  party  does 
not  amount  to  a  notice  to  produce  the 
instrument,  so  as  to  authorize  the 
Court  to  receive  secondary  evidence 
of  the  contents.  Knight  v.  Marque$9 
of  JFaterJbrdy  283 

3.  Entries  in  a  steward's  books, 
made  in  his  favour,  and  not  connected 
with  other  entries  made  against  him, 
are  not  evidence  of  the  facts  men- 
tioned in  such  entries.  Ibid. 

4.  A  witness  stated  that  he  believed, 
from  a  reference  to  his  books  of  ac- 
count, and  from  inspection  of  a  cheque 
and  other  documents  which  were  pro- 
duced to  him  at  the  time  of  his 
examination,  that  A.,  on  a  certain  day, 
paid  500/.  to  B.  i^Heldy  that  this  was 
not  sufficient  evidence  of  payment. 
Cater  V.  Croydon  Canal  Company, 

405 


EXECUTOR. 
See  Award. 

1.  An  executor  is  not  bound  to 
insure,  or  continue  the  insurance,  of 
his  testator's  property  against  fire. 
Bailey  Y.  Gould,  221 

2.  Executors,  against  whom  an  in- 
quiry has  been  directed  as  to  what 
part  of  the  testator's  assets  might, 
but  lor  their  wilful  default,  have  been 
got  in,  and  who  have  been  guilty  of 
some  acts  of  negligence,  may  never- 
theless be  entitled  to  their  costs  of  an 
administration  suit  brought  against 
them.  Ilfid^ 

3.  Liability  of  the  executors  for 
the  acts  of  their  co-executors  after 
proving  the  will.     Stiles  v.  Guy^  57 1 


FEME  COVERT. 

See  Husband  and  Wife. 
Solicitor,  2. 

FINES,  ARBITRARY. 

See  Vendor  and  Purchaser,  1. 

FORECLOSURE. 
See  Multifariousness. 

FOREIGN  DOMICILE. 
See  Injunction,  1 . 

FOREIGNER. 
See  Injunction,  1,  5,  6. 

FORFEITURE. 
See  Discovery. 

FRAUD. 
See  Guarantir« 
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HUSBAND  AND  WIFE. 


GUARANTIE. 
See  Husband  and  Wife,  6. 

1.  If  a  banking  company  agree, 
that,  tipon  receiving  the  guarantie  of 
a  particular  person,  they  will  advance 
a  certain  sum  of  money  for  the  pur- 
pose of  securing  to  the  creditors  of  a 
trader  a  composition  of  10«.  in  the 
pound,  and  setting  up  the  trader  in 
business  again  ;  and  at  the  same  time, 
the  company,  being  themselves  credi- 
tors of  the  trader,  enter  into  a  secret 
arrangement  with  him  by  which  they 
secure  to  themselves  repayment  of 
the  difference  between  their  composi- 
tion and  the  full  amount  of  their 
debt,  this  is  a  fraud  upon  the  guaran- 
tor, and  upon  the  creditors  who  exe- 
cute  the  composition  deed  on  the  faith 
of  the  ostensible  agpreement;  and  the 
guarantor  may  sustain  a  bill  in  equity 
to  set  aside  the  guarantie.  Pendle- 
bury  v.  JFalker,  424 

2.  Where,  by  the  construction  of 
the  terms  of  a  guarantie,  there  is  no 
right  of  contribution  amongst  the 
guarantors,  any  one  of  them  may  sus- 
tain a  bill  in  equity  to  set  aside  the 
guarantie  for  fraud,  without  making 
his  oo-guarantors  parties.  Ibid. 


HUSBAND  AND  WIFE. 

See  Settlement. 

1.  On  the  separation  of  A.  and  B., 
husband  and  wife,  in  April,  1797,  an 
annuity  was  settled  by  the  husband  on 
the  wife,  determinable  on  payment  of 
1000/.  In  November,  1797,  at  which 
time  B.  was  living  in  adultery  with 
C,  a  bond  and  warrant  of  attorney 
was  given  by  the  husband  to  C.  to  se- 
cure 1400/.  Judgment  was  entered 
up  on  the  bond,  and  in  1801  proceed* 
ings  were  taken  to  enforce  it,  but 
were  stopped  by  injunction.  After- 
wards another  bond  for  537/.  was 
given  by  the  husband  to  C,  which 


was  satisfied  in  1803.  Upon  a  bill 
filed  in  1833,  by  B.  against  A.'s  exe- 
cutrix, for  payment  of  the  arrears  of 
the  annuity,  the  plaintiff  being  uuable 
to  prove  that  any  payment  had  been 
made  on  account  of  tlie  annuity  since 
1803,  and  the  defendant  prodndng 
the  bond  for  1400/.,  the  warrant  ii 
attorney  to  enter  up  judgment  thereon, 
and  the  bond  for  637/.,  with  a  receipt 
for  that  amount  indorsed : — HeU^ 
that,  considering  the  lapse  of  time  and 
the  situation  of  the  parties,  it  might 
be  presumed  that  the  bond  for  1400/. 
was  given  in  discharge  of  the  1000/., 
and  the  subsequent  bond  for  537/.  in 
fiill  discharge  of  the  payment  of  the 
whole  debt ;  and  that  both  these  dis- 
chai^;es  or  pajrments  were  made  with 
the  approbation  and  for  the  use  of  the 
plaintiff.     Haworih  v.  Battoekj         I 

2.  In  a  court  of  equity,  every  rea- 
sonable intendment  is  made  against 
stale  demands,  and,  therefore,  after  a 
long  lapse  of  years,  it  is  not  an  unrea- 
sonable intendment  to  conclude,  that 
an  arrangement  by  a  husband  with  a 
party  living  in  adultery  with  his  wife, 
and  which,  from  circumstances,  ap- 
peared to  have  been  in  discharge  of 
an  undertaking  previously  given  by 
the  husband  for  the  benefit  of  tin 
wife  on  separation,  was  made  by  her 
approbation  and  for  her  use.        Ibid, 

3.  Quare,  whether  it  is  essenUal  to 
the  validity  of  a  deed  of  separation^ 
that  it  should  contain  a  covenant  by 
the  trustee  to  indemnify  the  husband 
against  his  wife's  debts  ?  Hid, 

4.  Where  a  bill  was  brought  to 
have  a  guarantie  delivered  op  on  the 
ground  of  fraud,  and  A.  and  his  wife 
were  made  parties  to  the  bill  upon  an 
allegation  that  the  wife  was  concerned 
in  a  conspiracy  to  defeat  the  guaran- 
tie, and  no  act  was  alleged  against  the 
husband,  but  it  was  stated  that  he  was 
imbecile: — Held,  that  a  demurrer  to 
the  bill  by  the  husband  was  sustain- 
able.   Price  V.  Chijfpendale,        469 


INJUNCTION, 


JURISDICTION. 
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INCLOSURE. 

See  Award. 
Trustee,  2. 

INJUNCTION. 

5etf  Publication,  1. 

1.  Hie  Court  refused,  at  the  in- 
stance of  a  creditor  resident  in  Eng- 
land, of  a  deceased  trader  in  Madeira, 
to  restrain  the  agent  of  the  admini- 
stratriz  in  England  from  sending  over 
the  intestate's  money  and  effects  to 
Madeira ;  the  intestate's  estate  heing 
the  subject  of  a  suit  in  Madeira. 
Wallace  v.  Campbell,  167 

2.  Personal  service  of  notice  of  an 
injunction  gpranted  under  special  cir- 
cumstances.    Mills  V.  PeartOHj     468 

3.  Bill  to  restrain  an  action  brought 
hy  an  architect  against  his  employers 
for  his  commission  ;  the  bill  suggest- 
ing fraud  on  the  part  of  the  architect 
in  taking  gratuities  from  the  trades- 
men, &c^  and  praying  a  general  ac- 
count. Injunction  dissolved,  the  mat- 
ter being  as  fit  for  the  decision  of  a 
jury  as  for  that  of  a  court  of  equity, 
though,  probably,  most  fit  to  be  the 
subject  of  arbitration.    Norris  v.  Day, 

475 

4.  The  mere  existence  of  cross  de- 
mands is  not  a  sufficient  ground  for 
an  injunction  to  restrain  an  action  on 
an  account  stated.  Ibid. 

5.  In  1830,  A.,  a  foreigner,  resi- 
dent in  Paris,  made  a  legal  assignment 
of  his  copyright  in  an  opera  to  L.,  re- 
sident in  England,  and  L.  in  the  same 
year  sold  his  interest  to  C.  without 
executing  any  written  memorandum. 
C.  died  in  1834,  and  m  1836,  C.'s 
executrix  obtained  a  legal  assignment. 
In  the  meantime,  copies  of  the  full 
score  had  been  imported  into  England, 
and  sold  in  London  by  several  trades- 
men. In  1841,  P.  published  and  sold 
the  overture  of  the  opera  in  London  : 
«— tfe/J,  that  C.'s  executrix  could  not 


maintain  an  injunction  against  P.  for 
piracy.     Ckqppell  v.  Purday,       485 

6 .  Quarey  whether,  after  a  foreigner 
has  published  his  work  in  a  foreign 
country,  he  can  at  common  law  assign 
his  copyright,  limited  to  Great  Britain, 
to  a  British  subject,  so  as  to  give  the 
assignee  the  benefit  of  the  statutes  re- 
lating to  copyright  ?  Ibid. 

7.  A  court  of  equity,  where  justice 
requires  it,  will  grant  an  injunction 
to  restram  a  puracy  on  the  application 
of  a  person  having  only  an  equita- 
ble title.  Ibid. 

INSURANCE. 
See  Executor,  1. 

JOINT-STOCK  COMPANY. 

1.  ^ffm6/^  that  where  by  act  of  Par- 
liament a  joint-stock  company  may  be 
sued  through  the  medium  of  their 
public  officer,  he  is  the  proper  person 
to  be  sued,  and  not  the  directors,  even 
where  the  directors  are  charged  with 
a  gross  fraud ;  and,  at  all  events,  that 
one  only  of  such  directors  ought  not 
to  be  made  a  party.  Pendlebury  v. 
Walker,  424 

2.  Semble,  that  where  a  company  is 
so  constituted,  a  bill  is  sustainable 
against  a  single  shareholder  jointly 
with  the  public  officer,  if  it  allege  that 
he  is  the  assignee  of  the  debt  for  which 
the  company  have  brought  their  action 
at  hiw  against  the  plaintiff.         Ibid. 

JURISDICTION. 

1.  Sewtble,  that  when  the  Chancel- 
lor of  the  Duchy  of  Lancaster  reverses 
or  varies  the  decrees  of  the  Vice- 
Chancellor  of  the  county  Palatine,  he 
does  so  in  the  exercise  of  an  appellate 
jurisdiction;  but  whether  that  juris- 
diction be  appellate  or  otherwise,  the 
party  complaining  of  the  decree  of  the 
Court  below  is  not  barred  by  the  lapse 
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JURISDICTION. 


LIEN. 


of  time,  if  he  present  his  petition  to 
Tary  it  within  twenty  years  after  the 
decree  was  pronounced.  Scarisbrick 
V.  Skelmersdale,  78 

2.  A  court  of  equity  has  no  original 
jurisdiction  to  try  the  ralidity  of  a 
will  either  of  real  or  personal  estate ; 
hut  where,  on  a  bill  filed  for  the  re- 
moval of  terms,  or  for  other  equitable 
relief,  the  validity  of  a  will  of  real 
estate  incidentally  comes  in  question, 
the  Court  will  proceed  to  investigate 
that  question,  and  will,  generally 
speaking,  for  the  purpose  of  inform- 
ing its  conscience,  direct  an  issue  dc' 
visavit  vel  non.  Middleton  v.  Sher' 
bumey  858 

3.  Where  a  bill  is  filed  by  an  heir- 
at-law  against  a  devisee  to  try  the  va- 
lidity of  a  will  of  real  estate,  the 
Court,  under  special  circumstances, 
will  direct  an  issue  devisavii  vel  non^ 
on  motion  before  the  hearing.      Ibid. 

4.  And  semble^  that,  under  special 
drcumstances,  it  will  appoint  a  re- 
ceiver of  the  real  estate.  Ibid. 

5.  Quare,  whether  the  cases  of 
Kerrichv.  Bransby,  (7  Bro.  P.  C.437), 
and  Andrews  v.  Powys,  (2  Bro.  P.  0. 
504),  are  authorities  for  the  proposi- 
tion, that  a  court  of  equity  has  no 
jurisdiction  to  try  the  validity  of  a  will 
of  real  or  personal  estate.  Ibid. 

6.  A  bill  in  equity  will  lie  to  set 
aside  a  will  made  under  the  influence 
of  superstitious  terrors.  Ibid. 

7.  A  strong  case  must  be  made  out 
to  set  aside  a  will  on  the  ground  oi 
undue  influence  ;  but  where  a  person, 
acting  as  the  spiritual  adviser  of  a 
testator,  takes  advantage  of  that  si- 
tuation to  become  the  agent  and  man- 
ager of  the  testator's  temporal  affairs, 
and,  while  holding  those  opposite  cha- 
racters, becomes  a  donee  of  very  large 
gifts  under  the  testator's  will,  there  is 
strong  ground  made  out  for  inquiry  as 
to  undue  influence.  Ibid. 

8.  The  equitable  jurisdiction  of  the 
Vice- Warden   of   the   Stannaries   of 


Cornwall  depends  upon  the  principles 
of  equity,  as  administered  in  the  High 
Court  of  Chancery.  Therefore,  in  a 
case  where  ejectment  lies  for  a  mine^ 
a  petition  to  the  Vice- Warden  for  de- 
livery of  poesessioB  to  the  plaintii^ 
without  alleging  any  impediment  to 
the  recovery  of  the  premises  in  a  court 
of  law,  is  bad  on  demurrer.  Nor  will 
a  petition  lie  simply  for  an  account  of 
mesne  profits  of  a  mine,  in  a  ease 
where  it  is  not  shewn  that  any  diffi- 
culty exists  in  taking  the  account,  or 
that  such  account  may  not  be  taken  as 
conveniently  at  law  as  in  equity. 
Vice  V.  TtwmoBy  538 

LANCASTER  (DUCHY). 
See  Jurisdiction,  1. 

LAPSE  OF  TIME, 

See  Decree. 
Deed,  3. 

Husband  and  Wife,  2. 
Statute  of  LiMiTATioNft. 

LEASEHOLDS. 
See  Vendor  and  Purchaser,  2. 

LEGACY. 

See  Parties. 

Will. 

LIEN. 

See  Conditions. 
Suit. 
Solicitor. 

1.  Testator  devised  a  real  estate  to 
his  wife  for  life,  with  remamder  to  the 
issue  of  a  former  marriage.  He  gave 
specific  legacies  to  his  wife,  and  made 
her  executrix,  together  with  A.  and 
B.  The  real  estate  being  mortgaged^ 
the  specific  legacies,  in  default  of  ge» 
neral  personalty,  were  sold,  to  pay  off 
the  mortgage,  and  the  mortgaged  pre- 


MISJOINDER  OF  PLAINTIFFS. 


MORTGAGOR  &c.      607 


mises  were  assigned  to  a  trustee  to 
attend  the  inheritance,  the  wife  appa- 
rently consendnjr: — Held,  that  the 
wife,  without  making  out  a  cause  of 
fraud,  misrepresentation,  or  ignorancie 
of  facts,  could  not  afterwards  establish 
a  lien  on  the  mortgaged  estate  to  the 
extent  of  the  monies  produced  by  the 
sale  of  the  specific  legacies.  Toplis  v. 
Fonder  Heyde,  173 

2.  Where  a  second  wife  takes  large 
benefits  under  her  husband's  will,  and 
pays  off  a  mortgage  on  lands  devised 
by  the  husband  to  her  for  life,  with  re- 
mainder to  the  issue  of  the  former 
marriage,  and  by  her  consent  the 
mortgage  term  is  assigned  to  attend 
the  inheritance^  this  payment  is  primd 
faeie  a  gift  to  the  remaindermen,  and 
the  wife  cannot  afterwards  set  aside 
the  gift,  except  on  the  ground  of  fraud, 
or  mistake  in  fact.  Ibid, 

LIMITATIONS. 
See  Statute  op  Limitations. 

MANOR. 
See  Vendor  and  Purchaser,  1 . 


MARRIAGE  SETTLEMENT. 
See  Settlement. 


MINE. 

1.  Mortgagee  of  the  share  of  one 
tenant  in  common  of  a  mine,  may 
maintain  a  bill  for  an  account  against 
the  mortgagor  and  the  co-tenants  in 
common.     Bentley  v.  Batesy         182 

2.  On  a  bill  for  an  account  of  the 
dealings  and  transactions  of  a  mining 
partnership,  it  is  not  necessar}'  to  pray 
for  a  dissolution  of  the  concern.  Ibid. 


MISJOINDER  OF  PLAINTIFFS. 
See  Pleading,  3,  4. 


MISTAKE. 

See  Railway  Act. 

Statute  of  Limitations. 

MODUS. 
See  Tithes,  3,  4. 

MORTGAGE. 

See  Creditors*  Suit. 
Deed. 

MORTGAGOR  AND  MORT- 
GAGEE. 

See  Allotments. 
Deed. 
Mine,  1. 

Multifariousness. 
Production,  4. 

1.  In  equity,  an  equitable  mortga- 
gee, though  the  mortgage  be  without 
memorandum,  will  be  allowed  his  costs 
as  against  the  assignees  of  the  insol- 
Tent  mortgagor.  The  Queen  ▼. 
ChamberSj  54 

2.  After  a  first  mortgage  has  been 
paid  off,  the  second  mortgagee  may 
file  a  bill  to  have  the  legal  estate  con- 
veyed to  him,  without  praying  to  fore- 
close the  mortgage ;  and  it  seems  he 
may  do  this,  at  the  peril  of  costs,  until 
the  day  of  payment,  under  a  decree 
for  redemption  obtained  against  him 
by  the  mortgagor.  Orugeon  v.  Cer- 
rard^  119 

3.  Until  the  mortgagee  is  actually 
paid  off  by  his  own  consent,  or  by  de- 
cree of  the  Court,  he  retains  the  char- 
acter of  mortgagee,  with  all  the  rights 
incident  to  it;  and  may,  therefore, 
file  a  bill  for  foreclosure,  notwith- 
standing a  notice  by  the  mortgagor  to 
pay  off  the  mortgage,  and  even  not- 
withstanding a  decree  for  redemp- 
tion. Ibid. 

4.  Qwere,  whether  a  second  mort- 
gragee,  who,  upon  payment  of  the  first 
mortgage,  gets  in  the  legal  estate,  can 
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tack  this  mortgage  to  another  mort- 
gage, previously  executed  to  him  hj 
tile  same  mortgagor,  of  a  different 
property.  Gruffeon  t,  Gerrard,  119 
5.  On  a  suit  brought  by  a  first 
mortgagee,  with  power  of  sale,  for  the 
sale  of  the  mortgaged  premises  in  this 
Court, — Heldt  that  the  subsequent 
mortgagees  were  entitled  to  their 
costs,  although  a  sale  had  been  or- 
dered with  their  consent,  and  the  pro- 
duce of  the  sale  had  not  been  sufficient 
to  satisfy  the  first  mortgagee.  Cooke 
V.  Broum, 


MULTIFARIOUSNESS. 
See  Pleading,  8. 

1 .  Bill  by  A.,  mortgagee,  against 
B.,  mortgagor,  and  C,  a  person  in- 
terested in  the  equity  of  redemption, 
to  foreclose  the  mortgage.  Bill  by 
B.  against  A.,  for  specific  perform- 
ance of  an  agreement  by  A.  to  pur- 
chase part  of  the  mortgaged  premises. 
The  two  causes  are  heard,  and  decrees 
made  in  both  on  the  same  day.  De- 
cree in  the  first  cause  g^ves  liberty  to 
either  of  the  defendants  to  redeem, 
and  declares,  that,  in  case  B.  redeems, 
the  money  which  shall  be  found  due 
to  him  under  the  decree  in  the  second 
cause  shall  go  in  discharge  of  the 
mortgage  money:  in  default  of  re- 
demption within  a  certain  time,  the 
mortgagors  to  stand  foreclosed.  De- 
cree in  the  second  cause  for  specific 
S^rformance,  with  the  usual  accounts, 
y  an  order  made  in  both  causes,  the 
accounts  in  both  are  referred  to  one 
Master.  Then  A.  and  B.  die. — 
Quare,  whether  a  bill  filed  by  B.'8 
personal  representative,  against  A.'s 
representative  and  C,  to  revive  both 
suits,  is  multifarious  as  against  C? 
But  where  a  bill  of  revivor  was  filed 
under  such  circumstances^  and  supple- 
mental matter  was  introduced,  for  the 
purpose  of   extending  the  remedies 


and  accounts  in  both  suits  to  a  con- 
tract relating  to  certain  lands,  which 
had  been  allotted  to  B.  under  an  in- 
closnre  act  in  respect  of  the  mort- 
gaged premises,  and  over  wbicii  he 
claimed  a  lien  as  against  A., — Heid^ 
that  the  bill  of  revivor  and  supplement 
was  multifarious  as  against  C^  or  his 
representatives.      Lloyd  v.  Ikm^la*, 

448 

PARTIES. 
See  Practice,  3. 

1 .  Where  a  party  is  a  defendant  in 
one  suit,  and  plaintiff  in  another,  and 
the  same  matter  is  involved  in  both 
suits,  the  answer  of  a  co-defendant  in 
the  former  suit  cannot  be  read  against 
the  plaintiff  in  the  latter  suit.  JTia- 
worih  V.  Bostocky  I 

2.  The  assignee  of  a  legatee  is  a 
necessary  party  to  a  suit  brought  by 
the  legatee  for  the  recovery  of  the 
legacy,  where  the  assignment  took 
place  before  the  institution  of  the 
suit.     Campbell  v.  Dickens,  1 7 

8.  Where  a  defendant  insists  on  an 
objection  for  want  of  parties,  but  does 
not  swear  positively  to  the  drcmn- 
stances  on  which  the  objection  rests, 
the  costs  of  the  day,  on  the  cause 
coming  on  for  hearing,  and  the  objec- 
tion being  allowed,  will  be  reserved. 

Ibid. 

4.  Where  a  bill  was  brought  to  re- 
cover the  arrears  of  the  annuity,  and 
the  grantor  was  alleged  to  be,  and  in 
fact  was,  out  of  the  jurisdiction : — 
Heldj  that  the  cause  must  stand  over 
till  he  should  be  made  a  party. 
Smyth  V.  Chambere,  40 


PARTITION. 

This  Court  adopts  the  rule  of  the 
Court  of  Chancery  in  regard  to  costs 
in  suits  of  partition.  Monyns  v. 
Joad,  134 


PLEADING. 


PLEADING. 
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PARTNERSHIP. 

See  Mine. 
Pleading. 

PAUPER. 

Proceedings  in  a  suit  by  a  pauper 
stayed  till  the  costs  of  a  previous  suit 
in  the  Court  of  Chancery  were  paid. 
Calvert  v.  Rooth^  514 

PENALTY. 

See  Discovery. 

PIRACY. 
See  Injunction,  5,  6,  7. 

PLEADING. 

See  Account. 

Husband  and  Wife. 

1.  Bill  to  enforce  the  trusts  of  a 
creditors'  deed,  containing  an  ultimate 
trust  for  the  debtors,  must,  in  order 
to  avoid  the  necessity  of  making  the 
debtors  parties,  contain  a  distinct  al- 
legation as  to  the  amount  of  fund  to 
be  distributed,  and  that  there  will  be 
no  surplus.  If  it  pray  for  the  admi- 
nistration of  the  whole  estate,  without 
making  the  debtors  parties,  it  will  be 
demurrable.        Bedford  v.  Gatee,  21 

2.  Bill  by  a  creditor  on  behalf  of 
himself  and  all  others,  parties  to  a 
trust-deed,  must  shew  that  they  have 
all  a  common  interest;  therefore,  it 
cannot  be  brought  to  enforce  an  equity 
for  payment  of  a  larger  amount  of  debt 
than  that  for  which  the  plaintiff  has 
signed,  or  to  rescind  a  sale  (however  in- 
equitable) which  has  been  sanctioned 
by  a   great  body   of  the   creditors. 

Ibid. 

3.  Where  persons  having  eonfliet- 
ing  interests  are  made  co-plaintiffs  in 
a  suit  in  equity,  the  objection  may  be 
taken  at  the  hearing ;  but  misjoinder 
of  co-plaintiffs,  by  reason  of  mere  want 


of  interest,  can  only  be  taken  advan- 
tage of  by  plea  or  demurrer.  Davies 
V.  Quartermany  257 

4.  A  testator  bequeathed  certain 
leaseholds  to  A.  for  life,  with  remain- 
der to  his  children,  and  directed  that 
A.,  whom  he  made  his  executor, 
should  from  time  to  time,  and  at  the 
proper  periods,  renew  the  leases.  He 
also  gave  an  annuity  to  B.,  which  he 
charged  on  the  residue  of  his  personal 
estate.  Some  years  after  the  testator  s 
death,  B.  filed  a  bill  against  A.  to 
enforce  payment  of  the  annuity,  and 
also,  as  next  friend  of  the  infant 
children  of  A.,  praying  that  the  leases 
might  be  renewed  for  their  benefit : — 
Held,  that  B.  and  the  infants  were 
improperly  joined  as  plaintiffs,  their 
respective  interests  being  wholly  un- 
connected with  each  other;  and  the 
bill  was  on  this  account  dismissed  at 
the  hearing.      Anderson  v.   Wallis, 

336 

5.  Semble,  that  where  one  of  se- 
veral partners,  plaintiffs,  dies,  the  suit 
survives  to  the  others.  Ibid, 

6.  A  general  charge,  that  a  defend- 
ant claims  an  interest  in  the  matters 
in  question  in  the  suit,  is  insufficient 
to  avoid  a  demurrer.  Plumbe  v. 
Plmnbe,  345 

7.  A  bill  in  equity,  in  the  form  of 
an  Equitable  Ejectment  Bill  against 
one  person,  and  a  bill  to  redeem  as 
against  another,  is  maltifarious.  Ibid. 

8.  Bill  by  cestui  que  trusts,  and 
two  of  the  trustees  under  a  marriage 
settlement,  against  the  executrix  of 
the  settlor  and  the  remaining  trustee, 
praying  payment  of  the  trust  money, 
or  a  general  administration  of  the 
settlor's  assets,  and  seeking  to  im- 
peach a  prior  security  claimed  over 
the  settlor's  property  by  the  defend- 
ant trustee : — Held,  that  a  demurrer 
by  the  trustee  for  multifariousness 
and  for  general  want  of  equity  must 
be  overruled;  1st,  because  the  mat- 
ters  contained  in  the   bill  were  all 
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matters  of  account,  and  tlie  defend- 
ant was  interested  in  taking  the  ac- 
count ;  and,  2ndly,  because  there  was 
a  general  equity  against  him  in  his 
character  of  trustee.  But  semblcy 
that  a  partial  demurrer  for  want  of 
equity  would  have  been  sustainable. 
Adduon  v.  WalkeVy  4A2 

POWER. 

1.  Appointment  by  will  (professedly 
in  execution  of  a  power  in  a  marriage 
settlement)  to  A.  for  life,  or  until  he 
should  incumber,  and,  upon  his  death 
or  incumbering,  to  the  wife  of  A.  for 
life,  for  her  separate  use,  and  after 
her  death  to  A.'s  children ;  and  if  A. 
should  die  without  wife  or  children, 
to  B.,  who  was  A.'s  brother.  A.  and 
B.  took  other  benefits  under  the  will. 
The  appointment  to  the  wife  and 
children  of  A.  being  an  excessive  ex- 
ecution of  the  power — Held,  that  A. 
was  bound  to  elect,  but  that  B.  might 
release  to  A.  all  his  interest  under 
the  appointment.   Katery.Roffet,    18 

2.  A  father,  upon  his  second  mar- 
riage, settled  lands  to  the  use  of  the 
children  of  his  first  marriage  (naming 
them),  for  such  estates,  and  in  such 
shares  and  proportions,  manner  and 
form,  as  he  should  from  time  to  time 
by  deed  or  will  appoint,  and  in  de- 
fault of  appointment  to  the  use  of 
the  said  children  (except  the  eldest) 
as  tenants  in  common  in  tail.  All 
the  children,  except  two,  namely,  the 
eldest  son  and  a  daughter,  died  in  the 
lifetime  of  the  settlor.  By  his  will, 
reciting  the  power,  the  settlor  ap- 
pointed a  rent-charge  out  of  the 
estates  to  the  daughter,  and  the  estates, 
subject  to  the  rent-charge,  to  the  son 
in  fee : — Heldj  that  the  appointment 
so  made  to  the  surviving  children 
was  a  valid  execution  of  the  power. 
RicketU  v.  Loftus^  519 

3.  In  a  marriage  settlement,  by 
which  real  estates  were  settled  to  the 


nse  of  the  children  of  the  settlor  by  a 
former  marriage,  power  was  reserved 
to  the  settlor,  "  during  his  life,"  by 
deed,  to  demise,  limit,  or  appoint  any 
of  the  settled  lands  to  trustees  for 
terms  of  years,  upon  trust,  by  sale  or 
otherwise,  to  raise  any  sum  or  sums 
for  the  better  advancement  in  the 
world  and  preferment  in  marriage  of 
such  children,  to  be  raised  and  paid 
at  such  times  and  subject  to  sudi 
conditions  and  limitations  (such  limit- 
ations to  be  for  the  benefit  of  the  chil- 
dren) as  the  settlor  should  by  such  deed 
appoint.  By  deed  reciting  the  power, 
the  settlor  limited  the  estates  to  trus- 
tees for  a  term  of  1000  years  "  to 
commence  after  his  decease,"  and 
^*  without  impeachment  of  waste," 
upon  trust  to  sell  the  premises  com- 
prised in  the  term,  and  out  of  the 
proceeds  of  the  sale  to  pay  and  apply 
certain  specified  sums  to  the  severad 
children  by  name: — Held^  that  this 
was  a  valid  execution  of  the  power, 
and  that,  two  of  the  children  baying 
died  intestate,  and  without  issue,  in 
the  settlor's  lifetime,  the  sums  ap- 
pointed to  them  devolved  to  the  set- 
tlor, and  were  subject  to  the  dispo- 
sitions of  his  will.  Ibid. 
4.  Where,  by  the  terms  of  a  power, 
the  instrument  by  which  it  is  executed 
is  to  be  sealed  and  delivered  in  the 
presence  of,  and  attested  by,  two  or 
more  credible  witnesses,  it  is  sufficient 
primd  facie  evidence  of  attestation  if 
on  the  instrument  there  appears  an 
indorsement  to  the  effect  that  it  has 
been  sealed  and  delivered  in  the  pre- 
sence of  two  persons,  although  such 
two  persons  are  not  named  as  wit- 
nesses, either  in  the  body  of  the  in- 
strument or  the  attestation.        Ibid, 

PRACTICE. 

See  Pauper. 
Publication. 

1.  The  granting  permission  to  re- 


PRINCIPAL  &  SURETY.     PRODUCTION  OF  DOCUMENTS.  611 


hear  a  cause  after  the  expiration  of 
six  calendar  months  from  the  time  of 
pronouncing  the  decree,  is  solely  in 
the  discretion  of  the  Court.  Cooper 
y.  Byroth  39 

2.  Statement  of  the  practice  of  the 
Court  of  Chancery  as  to  the  time 
within  which  petitions  for  rehearings 
and  hills  of  review  may  he  filed. 
Searisbriek  v.  Skelmersdaie,  78 

3.  Where  the  Court  gives  leave  to 
amend  hy  adding  parties,  the  power 
so  g^ven  is  in  no  case  to  he  considered 
illusory;  and,  therefore,  where  it  is 
necessary  to  read  evidence  against 
the  new  party,  the  plaintiff,  notwith- 
standing the  order  is  merely  to  amend, 
may  file  a  supplemental  hill ;  and  he 
may  incorporate  in  such  hill  any  other 
matter  which  might,  independently  of 
the  order  to  amend,  he  the  suhject  of 
a  supplemental  hill.     Wood  v.  Wood, 

135 

4.  Where  a  writ  is  made  retum- 
ahle  "  immediately,"  the  meaning  is, 
that  it  should  he  returned  immedi- 
ately after  execution  of  the  writ,  allow- 
ing a  reasonable  time  for  such  execu- 
tion. Therefore,  where  a  writ  of 
attachment  issued  on  the  22nd  of 
June,  and  the  suit  became  abated  on 
the  24th,  and  was  not  revived  till  the 
following  November,  the  return  of 
the  writ  in  January  was  held  sufficient. 
Snowball  V.  Dixon,  57 1 

5.  Where,  a  writ  of  attachment 
having  issued,  the  suit  abates  before 
execution,  the  order  to  revive  the  suit 
revives  the  attachment.  Ibid, 

PRESUMPTION. 
See  Husband  and  Wifk,  1. 

PRINCIPAL  AND  SURETY. 

1 .  Where  several  persons  are  sure- 
ties for  the  payment  of  one  sum  of 
money,  though  by  distinct  instru- 
ments, and  one  pays  more  than  an 


equal  share  of  that  sum,  he  may  have 
contribution  from  his  co-sureties ;  but 
if  it  be  arranged  by  contract,  which  it 
may  be,  that  each  surety  shall  be 
answerable  only  for  a  given  portion 
of  one  sum  of  money,  in  such  case 
there  is  no  right  of  contribution 
amongst  the  co-sureties.  Pendlebury 
V.  Walkery  424 

2.  The  case   of  Bering  v.  Lord 
Winehehea  (2  Cox,  318)  considered. 

Ibid. 


PRODUCTION    OF    DOCU- 
MENTS. 

1.  The  Corporation  of  London 
claimed  for  the  Fellowship  Porters 
of  that  city  a  prescriptive  right  of 
measuring  and  carrying,  for  certain 
fees,  all  com  landed  on  either  side  of 
the  river  Thames,  between  Yantlet 
and  Staines  Bridge,  and  carried  int 
or  out  of  the  city;  and  they  filed 
their  bill  against  C.  Sc  Co.,  to  esta- 
blish that  right.  The  defence  of  C. 
&  Co.  was,  that  the  claim  was  of 
modem  origin;  and  they  filed  their 
bill  of  discovery  against  the  Corpor- 
ation, suggesting  that  the  Porters 
were  established  in  the  time  of  Henry 
III,  for  carrying  (within  the  city 
only)  com  landed  by  persons  other 
than  citizens  at  Queenhithe,  which 
they  alleged  was  then  the  only  place 
where  corn  was  permitted  to  be  land- 
ed ;  and  they  claimed  the  inspection 
of  certain  entries  in  the  Corporation 
books,  which  purported  to  be  copies 
of  ancient  public  orders  and  procla- 
mations, inquisitions,  and  findings  re- 
lating to  the  landing  of  com  at  Queen- 
hithe, and  to  the  charges  for  carrying 
it  to  certain  persons  within  the  city. 
Upon  motion  to  produce  these  docu- 
ments, which,  by  the  answer  of  the 
Corporation,  were  admitted  to  be  in 
their  possession,  but  were  insisted 
upon  as  part  of  their  title  and  that 
of   their    grantees,  the    Fellowship 
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Porters, — Held^  that  they  were  not 
part  of  their  title,  and  must  be  pro- 
duced. Combe  and  Others  v.  City  of 
LondoHy  139 

2.  Principles  upon  which  the  Court 
is  guided  in  ordering  the  production 
of  deeds  and  documents.  Ihid, 

8.  Production  of  cases  and  opinions 
of  counsel  refused.  Ibid. 

4.  Mortgagee,  insisting  by  his  an- 
swer that  he  is  not  bound  to  produce 
his  title  deeds,  but  admitting  that  he 
is  mortgagee  of  part  of  certain  estates, 
is  not  bound,  in  answer  to  the  in- 
quiries of  the  bill,  to  say  what  part, 
as  that  would  be  stating  the  contents 
of  his  title  deeds.  Jddison  v.  Walker, 

447 

PROOF. 

See  Creditors'  Suit. 


PUBLICATION. 

1 .  On  an  injunction  bill  to  restrain 
proceedings  at  law  on  a  promissory 
note,  publication  was  enlarged,  for  the 
purpose  of  giving  an  opportunity  to 
the  plaintiff  in  equity  to  enter  into 
evidence  to  be  read  in  his  defence  at 
law.     Hendrick  v.  Abbott,  255 

2.  A  plaintiff  under  the  peremptory 
order  of  dismission,  not  examining 
his  witnesses  in  the  vacation,  may, 
under  circumstances,  be  allowed  to 
enlarge  publication  beyond  the  follow- 
ing term.  Ibid. 

PURCHASE-MONEY. 
See  Vendor  and  Purchaser,  5. 

QUARRY. 
See  Specific  Performance. 

RAILWAY  ACT. 

1.  A  Railway  Company,  by  the 
terms  of  their  act,  had  power  to  make 


a  certain  number  of  substantial  bribes 
of  stone,  brick,  or  iron,  over  a  river, 
provided  the  arches  were  of  certain 
dimensions ;  and  they  were  required, 
during  the  progress  of  constructing 
the  bridges,  to  leave  an  open  nnin- 
terrupted  navigable  water-way  of  at 
least  thirty  feet  in  width  and  twenty 
feet  in  height  above  the  ordinary  sur- 
face of  the  water.  By  two  subse- 
quent sections  of  their  act,  they  were 
prevented  from  making  any  other 
bridges,  save  as  were  hereinbefore 
provided  for,  or  in  any  manner  to 
obstruct  the  navigation,  save  as  tlierein- 
before  mentioned.  But  these  sections 
were  followed  by  a  general  section, 
which  gave  them  power  for  the  pur- 
poses of  the  act,  and  according  to  its 
provisions  and  restrictions,  to  ood- 
struct  a  great  variety  of  works,  eiiker 
temporary  or  permanent;  and,  amongst 
other  things,bridges  over  rivere.  The 
Company  commenced  making  a  per- 
manent bridge,  and  for  that  purpose 
erected  a  temporary  one,  leaving  the 
required  water-way;  and  they  used 
the  temporary  bridge  not  only  for  the 
purpose  for  which  it  was  built,  but 
for  the  additional  purpose  of  carrying 
earth  over,  to  raise  an  embankment 
on  the  opposite  side  of  the  river : — 
Held,  1  St,  that  they  had  a  r^ht,  upon 
the  construction  of  their  act,  to  build 
the  temporary  bridge  for  the  purpose 
for  which  it  was  intended ;  and,  2ndly, 
that  they  had  a  right  to  use  it  for  the 
additional  purpose,  provided  they  did 
not  thereby  occasion  a  greater  ob- 
struction to  the  navigation  than  they 
otherwise  would  have  done,  or  cou- 
tinue  using  it  for  that  purpose  after 
the  permanent  bridge  was  finished. 
Priestley  v.  Manchester  and  Leeds 
Railway  Company,  63 

2.  Acts  of  Parliament,  giving  rail- 
way companies  power  to  bmld  bridges, 
must  be  expounded  with  reference  to 
the  peculiar  mode  of  construction  of 
bridges  in  railways.  Ibid. 
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8.  Where  a  person  interested  in  a 
long  term  of  years  in  certain  pro- 
perty agreed  by  mistake  to  sell  the 
fee-simple  of  the  property  to  the 
Company, — Heldy  upon  the  construc- 
tion of  tne  Railway  Act,  that  the  re« 
versioner  was  barred,  and  that  the 
transaction  was  equivalent  to  selling 
the  fee.     Ex  parte  Jonen^  466 

4.  ^  Costs  in  consequence  of  the 
purchase" — Held  not  to  carry  costs 
of  the  interim  investment  in  the 
funds*     Ex  parte  Hirst,  468 

5.  A  small  sum  of  money  in  court 
under  a  railway  act,  to  be  laid  out  in 
lands  to  be  settled  *<  to  the  like  uses," 
ordered  to  be  applied  in  new  erec- 
tions.   Ex  parte  Shaw^  506 

6.  Where  money  is  in  court  under 
a  railway  act,  previous  to  being  laid 
out  in  lands  to  be  settled  *<  to  the 
like  uses,"  the  court  will  lend  its  aid 
to  an  advantageous  purchase  beyond 
the  amount  of  the  money  in  Court ; 
and  will  direct  the  extra  costs  to  be 
paid  out  of  the  money  in  court.  Ex 
parte  Newton,  518 


RECEIVER. 

1 .  Receiver  refused,  though  as  be- 
tween parties  who  had  stood  in  the 
relative  situation  of  eeetui  que  trust 
and  trustee,  and  though  the  latter, 
against  whom  the  receiver  was  prayed, 
admitted  that  he  had  purchased  the 
trust  property.  The  ground  of  the 
decision  being,  thoi^h  the  case  was 
one  of  suspicion,  that  the  Court  could 
not  interfere  till  the  purchase  deed  was 
actually  set  aside.     George  v.  Evans, 

211 

2.  A  case  laid  before  counsel  on 
behalf  of  the  defendant,  which  has 
been  produced  for  the  inspection  of 
the  plaintiff  under  the  usual  order, 
may  be  read  in  support  of  the  plain- 
tiffs  motion  for  a  receiver.  I&id* 


RECTIFICATION. 
See  Deed. 

REHEARING. 
See  Practice,  1,  2. 

RECITALS. 
See  Deed,  2. 

REMAINDERMAN. 
See  LiEX. 

RENT. 
See  Statute  of  Limitations,  6. 

RESIDUE. 
See  Will,  5,  7. 

REVIVOR. 

See  Pleading. 

REVOCATION. 
See  Will,  1. 

RIGHTS  OF  COMMON. 

See  Allotments. 

SETTLEMENT. 
See  Power. 
Will,  2,  3. 
Where,  by  marliage  articles,  it  was 
agreed  by  the  intended  husband  that 
any  money  which  might  devolve  by 
wiU  or  otherwise  to  the  intended  wife, 
should  be  settled  on  her  and  his  chil- 
dren by  her,  he  drawing  the  interest ; 
and  the  wife's  father  afterwards  be- 
queathed to  her  a  legacy  for  her  se- 
parate use,  as  to  which  the  wife  died 
intestate  in  the  lifetime  of  the  hus« 
band : — Held,  that  the  legacy  was  not 
subject  to  the  trusts  of  the  articles, 
but  that  the  husband  took  it  jure 
mariti;  and  that  a  settlement,  which 
had  been  prepared  at  his  instance,  by 
which  the  interest  of  the  legacy  was 
settled  upon  himself  for  life,  and  the 
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principal  upon  the  children  of  the  mar- 
riage at  the  age  of  twenty-one,  should 
be  carried  into  execution.  Drury  v. 
Scott,  264 

SET-OFF. 
See  Account. 


SOLICITOR  AND  CLIENT. 

1.  A  solicitor,  who  had  used  the 
names  of  certain  parties  as  plaintiffs  in 
a  cause  without  their  consent,  was  held 
entitled  to  no  lien  against  them  on  the 
fund  in  court  for  his  general  bill  of 
costs,  though  entitled,  under  the  cir- 
cumstances, to  be  paid  out  of  the  fund 
their  share  of  the  costs  of  the  suit  pro- 
perly incurred.     Hall  v.  Laver,   216 

2.  The  trustee  of  the  separate  pro- 
perty of  a  married  woman  acted  as  her 
attorney  in  three  several  suits,  insti- 
tuted in  relation  to  the  trust  property. 
In  the  first  of  these  suits  he  was  not  a 
party ;  in  the  others  he  was: — Heldy 
that  in  the  first  suit  he  was  entitled  to 
his  costs,  as  between  solicitor  and 
client ;  but  in  the  two  others  only  to 
costs  out  of  pocket.  Fraser  t.  Pal- 
mer. 515 


SPECIFIC  PERFORMANCE. 

Specific  performance  of  an  agree- 
ment to  let  the  workings  of  quarries, 
and  account  of  monies  due  for  working 
the  quarries  in  a  particular  manner, 
refused,  the  party's  remedy  being  at 
law.     Booth  V.  Pollard,  61 


STANNARIES. 
See  Jurisdiction,  8. 

STATUTE  OF  LIMITATIONS. 

1.  A.,  by  a  Toluntary  settlement, 
conveyed  two  shares  in  certain  mines 
to  trustees  for  ninety*nine  years,  if  A. 


should  so  long  live,  in  trust  for  A.'s 
brother-in-law  B.,  duringthe  said  tenn, 
if  he  should  so  long  live;  with  remain- 
der, as  to  one  share,  in  trust  for  A.  s 
sister  C,  and  as  to  the  other  share, 
in  trust  for  D.,  the  son  of  B.  and  C, 
to  hold  to  them  respectively  for  the 
residue  of  the  said  term,  if  they  should 
so  long  respectively  live.  Upon  the 
death  of  B.  in  the  lifetime  of  A^  C. 
and  D.  entered  into  possession  of  their 
respective  shares.  A.  afterwards,  by 
a  deed  of  gift  executed  in  1826,  con- 
veyed all  his  remaining  interest  in  &e 
premises  to  D.,  and  died  in  1830. 
After  A.'s  death,  C.  continued  by  mis- 
take in  possession  of  the  share  which 
had  been  settled  upon  her  until  her 
death  in  1835.  In  18B9,  D.,  upon 
examination  of  the  deed  of  1826,  which 
was  in  his  possession,  found  out  the 
mistake,  and  he  immediately  filed  his 
bill  against  the  executors  of  C,  for  an 
account  of  the  rents  and  profits  re- 
ceived by  her  since  the  death  of  A.: 
— Held,  that,  inasmuch  as  D.  had  been 
guilty  of  laches  in  not  finding  out  the 
mistake  earlier,  by  the  means  which 
were  in  his  power,  he  was  entitled  to 
an  account  only  for  the  period  allowed 
by  analogy  to  the  Statute  of  Limita- 
tions, which  in  this  case  was  six  years 
before  the  filing  of  the  bill,  and  an  ad* 
ditional  period  during  which  he  was 
abroad.     Denye  v.  ShudUmrgk^      42 

2.  Where  the  rents  of  mines  are 
reserved  by  means  of  payment  of  pro- 
duce in  specie,  the  profits  will  be  con- 
sidered as  accruing  to  the  lessor  at  the 
time  of  receiving  such  produce,  and 
not  at  the  time  of  the  sale  of  it ;  and, 
therefore,  the  statute  will  run  from  the 
time  of  such  receipt,  and  not  from  the 
time  of  such  sale.  Ibid. 

3.  A  misapprehension  of  rights  un- 
der a  deed,  not  arising  from  the  mis- 
construction of  the  deed,  is  a  mistake 
in  fact;  and  consequently  relievablein 
equity.  Ibid. 

4.  In  trover,  the  Statute  of  Limita- 
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tions  runs  from  the  time  of  conversion, 
and  not  from  the  time  of  sale.     liid, 

5.  Where  a  deed,  executed  hy  A. 
and  B.,  recited  that  A.  was  indebted 
to  B.  in  various  sums,  the  amount  of 
which  was  not  yet  ascertained,  and 
a  balance  not  yet  struck;  and  that 
A.  was  willing  to  pay  B.  the  amount 
which  might  appear  to  be  due  to  B. 
in  respect  of  such  sums,  «ticA  amount 
to  he  ascertained  and  paid  as  therein- 
after mentioned:  and  the  deed  after- 
wards provided  for  taking  the  accounts 
by  the  arbitration  of  two  persons 
named  in  the  deed: — Held^  that,  not- 
withstanding the  clause  as  to  arbitra- 
tion, the  recitals  amounted  to  an 
absolute  promise  to  pay  the  amount 
when  ascertained;  and  that,  when 
coupled  with  extrinsic  parol  evidence 
as  to  the  amount,  they  were  sufficient, 
consistently  with  the  stat.  9  Geo.  4,  c. 
14,  to  take  the  debt  out  of  the  Statute 
of  Limitations.   Chedynv.Dalhy^WS 

6.  SembUf  that  the  provisions  of 
the  9th  section  of  stat  8  &  4  Will.  4, 
c.  27,  are  applicable  in  this  case,  where 
rent  is  reserved  and  no  rent  paid,  but 
not  to  a  case  where  no  rent  is  reserved. 
JSx  parte  Jonesy  466 

TENANT  AT  WILL. 

A  tenant  at  will,  at  a  jearly  rent, 
is  a  tenant  from  year  to  year.  Pope 
T.  Garland,  394 

TENANT  IN  COMMON. 

There  can  be  no  ouster  between 
tenants  in  common  in  possession; 
and,  therefore,  if  one  takes  more  than 
his  share  of  the  rents,  the  only  reme- 
dy is  account,  either  by  action  under 
the  statute  of  Anne,  or  by  bill  in  equity. 
Demfs  V.  Shuckburghs  42 

TITHES. 
1.  Commentary  on  the  inferences 

VOL.  IV. 


to  be  drawn  from  the  value  of  money 
at  various  times,  in  forming  a  judg- 
ment as  to  the  validity  of  a  modus. 
Cooper  V.  Hewson,  269 

2.  To  a  rector's  bill  for  an  account 
and  satisfaction  of  tithes,  the  defence 
was,  that  the  lands  in  the  defendant's 
occupation  comprised  the  manor  of  F., 
which  was  in  ^e  rectory  of  F.,  and 
that,  from  time  immemorial,  the  owner 
for  the  time  being  of  the  manor  of  F. 
had  paid  to  the  rector  of  F.  the  yearly 
sum  of  40/.  for  the  maintenance  of 
divine  service  there,  for,  and  in  lieu, 
and  in  contentation  of  all  manner  of 
tithes  arising  within  the  manor ;  and 
that  the  owner  for  the  time  being  of 
the  said  manor,  or  his  assigns,  had, 
from  time  immemorial,  in  respect  of 
the  said  yearly  sum,  used  to  have,  and 
ought  to  have  the  tenth  of  all  tithe* 
able  things  arising  within  the  said  ma^ 
nor  i—Heldy  first,]that,  considering  the 
prescription  as  laid  to  be  double,  the 
first  branch  of  it  was  an  assertion  of 
an  ordinary  district  modus,  which,  in 
pleading,  would  not  be  vitiated  by  the 
addition  of  the  latter  branch,  and 
might  be  supported  bv  the  usual  evi- 
dence ;  but  that  here  the  evidence  was 
inconsistent  with  such  a  modus,  be- 
cause it  tended  to  shew  that  the  lord  of 
F.  received  the  tithes  in  kind ;  and  a 
modus  in  lieu  of  tithes  is  inconsistent 
with  the  receipt  of  tithes  in  kind  by  auy 
one.  Secondly,  that,  considering  the 
prescription  to  be  of  a  compound  na- 
ture, it  was  doubtful  whether  it  could 
be  supported  consistently  with  the 
authorities  or  with  reasons  of  conve- 
nience. Because,  first,  though  a  lay- 
man may  prescribe  in  que  estate  to 
have  tithes  as  appurtenant  to  a  manor, 
upon  the  ground,  that,  before  the  time 
of  memory,  the  lord  may  have  bar- 
gained witn  the  parson  to  pay  him  a 
pension  and  receive  the  tithes  of  the 
manor,  yet  this  prescription  has  never 
been  extended  to  the  lord  and  his  as- 
signsy  i.  e.  the  assigns  of  the  tithes 
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simply ;  and,  secondly,  if  such  a  pre- 
scription were  allowed,  the  parson 
might  have  nothing  left  out  of  which 
his  pension  could  he  secured.  The 
Court,  however,  would  not  determine 
that  such  a  prescription  was  had  in 
law,  or  that  the  improvidence  of  the 
bargain,  on  which  it  must  be  presumed 
to  be  founded,  was  a  conclusive  ob- 
jection to  it ;  but  heldy  that  in  this 
case  the  evidence  was  sufficient  to 
shew  that  no  such  bargain  could  have 
been  made.  Knight  v.  Marquis  of 
Waterfard,  283 

3.  Where  the  lord  of  a  manor  of 
F.  claimed,  for  himself  and  his  assigns, 
by  prescription,  the  tithes  of  the 
manor,  in  consideration  of  an  imme- 
morial payment  of  40/.  a  year  by  the 
owner  of  the  manor  for  the  time  bdng 
to  the  parson,  and,  on  a  bill  filed 
against  him  by  the  rector,  proved  re- 
ceipts for  that  sum  (described  as  a 
<<  modus,"  &c.)  under  the  hands  of  the 
whole  series  of  rectors  from  1649  to 
1822 ;  and  also  proved  by  depositions 
in  former  suits  that  a  payment  of  40/. 
per  annum  to  the  rector  existed  before 
1690;  and  likewise  produced  deeds, 
from  which  it  appeared  that  the  lords 
had,  at  various  times,  from  the  year 
1658  to  the  present  thne,  dealt  with 
the  tithes  by  mortgaging  and  convey- 
ing them;  and  there  was  no  evidence, 
except  as  to  trifling  articles,  that  the 
rector  had  ever  received  tithes  in  kind 
within  the  manor,  except  for  a  small 
district  called  C,  which  had  been 
many  years  back  aliened  by  a  lord  of 
the  manor,  and  had  since  paid  tithes: — 
Held^  nevertheless,  that  the  rector 
was  entitled  to  an  account ;  for  that, 
coupling  the  fact  that  tithes  had  been 
paid  for  C,  with  the  fwcX  proved  by 
the  rector,  that  40/.  payments  had 
been  rendered  for  the  district  of  H., 
which  was  in  the  parish  but  not  in  the 
manor  of  F.,  and  these  facts,  in 
connection  with  some  of  the  receipts, 
treated  the  40/.  as  paid  for  "  the  es- 


tate **  of  the  person  paying  it  within 
the  manor  of  F.,  there  was  a  strong 
probability  that  the  40/.  was  really 
paid  as  a  compensation  for  the  tithes 
of  the  estate  of  the  person  paying  it, 
if  within  theman  or  of  F. ;  or,  in  other 
words,  that  a  lease  had  been  from 
time  to  time  granted,  and  continually 
renewed  at  Uie  same  rent,  by  the 
rectors  to  the  owners  of  the  tithes  of 
their  estate  for  the  time  being.  The 
Court  also  decreed  the  acooont  on 
this  further  ground,  that,  during  the 
period  of  the  Commonwealth,  while 
the  rector  was  under  no  control  of  the 
patron,  he  received  60L  a  year ;  but 
that,  on  the  contrary,  during  the 
greater  part  of  the  period  covered  by 
the  40/.  payment,  the  rectors  were 
under  bonds  of  resignation  to  the  lords 
of  the  manor  as  patrons  of  the  Uving, 
and,  consequently,  were  not  in  a  situa- 
tion to  resist  the  exactions  of  the  lords. 
The  decree,  however,  was  reversed  in 
the  House  of  Lords.  Knight  v. 
Marquis  of  Waterford,  283 

4.  The  rankness  of  a  modus  is  not, 
strictly  speaking,  an  objection  to  it  in 
point  of  law.  If  there  could  be  pro- 
duced the  original  deeds  containing 
the  agreements,  made  at  the  proper 
period,  and  executed  by  the  proper 
parties,  such  a  modus  would  be  valid. 
But  courts  of  equity,  judging  both  of 
the  fact  and  the  law,  determine,  from 
the  gross  absurdity  of  the  bargain, 
that  no  such  bargain  was  ever  in  fact 
made.  And  the  same  principles  may 
be  applied  to  an  agreement  alleged  to 
have  been  made  between  a  layman 
and  a  rector,  before  the  time  of  legal 
memory,  for  the  purchase  of  the  tithes 
by  the  layman,  in  consideration  of  an 
annuity  payable  by  him  to  the  rector. 

5.  Exception  to  the  Master^s  r»> 
port  in  a  tithe  cause,  on  the  ground 
that  he  had  overvalued  the  tithe  of 
milk,  overruled ;  it  not  appearing  that 
the    Master  had   proceeded    on  any 
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wrong  principle. 


Oliver  v.  Adder^ 
423 


TITLE. 

See  Vendor  and  Purchaser,  4. 

1 .  Where  the  title  to  a  contract  is 
made  out  by  shewing  the  title  to  the 
land  which  is  the  subject  of  the  con- 
tract, the  Court  will  enter  into  the 
question  of  the  title  to  the  land  at  the 
time  of  the  contract ;  and  if  the  party 
insisting  on  the  contract  makes  out  a 
good  title  to  the  land  at  that  time,  the 
Court  will  direct  a  reference  to  the 
Master,  as  to  the  subsequent  title. 
Cator  v.  Croydon  Canal  Company ^  405 

2.  Upon  a  reference  to  the  Master 
to  inquire  as  to  the  title  to  compensa- 
tion for  damage  done  to  lands,  the 
Master  ought  regularly  to  inquire 
whether  the  damage  was  temporary 
or  permanent.  Ibid. 


TRINITY  HOUSE. 

Under  the  act  of  Parliament  giving 
power  to  the  Trinity  House  to  pur- 
chase light-houses,  this  Court  is  au- 
thorised, by  express  words,  to  order 
the  corporation  to  pay  the  costs  of 
the  interim  investments  in  the  funds 
and  other  consequential  costs,  on  pur- 
chases from  infants  and  other  incapa- 
citated persons;  but  no  such  words 
are  used  with  reference  to  purchases 
under  doubtful  titles.  Where,  there- 
fore, an  incapacitated  person,  together 
with  the  trustees  of  the  settlement 
under  which  he  took  his  interest, 
(which  trustees  had  a  power  of  sale), 
contracted  to  sell  a  light-house  to  the 
corporation,  and  the  corporation,  being 
doubtful  as  to  the  title  of  the  vendors, 
paid  the  purchase-money  into  court, 
under  a  clause  contained  in  the  act  for 
that  purpose,  the  Court,  taking  into 
consideration  that  the  objection  as  to 
title  was  not  trivial,  and  that  the  pur- 
chase was  made  by  the  Trinity  House 


for  public  objects,  declined  to  give  the 
vendors  the  costs  of  the  interim  in- 
vestment in  the  funds,  and  the  other 
usual  consequential  costs.  Ex  parte 
Jngell,  496 

TROVER. 
See  Statute  of  Limitations,  4. 


TRUSTEE. 

See  Pleading,  8. 
Receiver. 

1.  Trustees  decreed  to  pay  out  of 
the  trust  estate  the  costs  of  a  suit  oc- 
casioned by  their  legal  doubts  in  a 
plain  case.    Burrmoe  v.  Greenwood, 

251 

2.  By  an  act  of  Parliament  esta- 
blishing a  canal  company,  the  com- 
mittee of  the  company  had  power,  in 
case  any  person  who  should  agree  with 
the  company  for  sale  of  any  commons 
or  waste  lands  should  not  be  able  to 
make  a  good  title  to  the  satisfaction  of 
the  committee,  or  in  case  any  person 
entitled  to  commons  or  waste  lands  to 
be  purchased  by  the  company  could 
not  be  known,  to  order  the  purchase- 
money  to  be  paid  into  the  Court  of 
Chancery.  In  1812,  a  contract  for 
the  purchase  of  certain  lands  on  P. 
Common  was  entered  into  by  the 
company  with  S.,  a  party  whose  title 
to  sell  w  as  then  doubtful.  Thecom- 
pany,  however,  took  possession  of  the 
lands,  and  never  paid  the  purchase- 
money  into  court.  In  1827,  an  act 
passed  for  the  inclosure  of  P.  Common, 
and,  in  1837,  an  award  was  made* 
pursuant  to  that  act,  by  which  the 
arbitrator  found  that  S.  was  the  true 
owner  of  the  lands  in  question: — 
Held,  that  the  company  were  trus« 
tees  of  the  purchase-money  for  S.  and 
those  claiming  under  him ;  and  that, 
as  the  legislature  had  permitted  a 
bargain  wiUi  an  unascertained  person, 
S.  and  those  claiming  under  him  were 
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guiltj  of  no  laches  in  not  filing  a  bill 
against  the  company  for  the  recovery 
of  the  purchase-money  before  1837, 
the  period  when  the  true  ownership 
was  ascertained.  Caior  v.  The  Croy» 
don  Canal  Company^  405 

8.  Where  a  trustee  admits  that  the 
trust-money  has  not  been  paid,  but 
that  it  has  remained  for  a  length  of 
time  in  his  hands — QtMsre,  whether 
any  length  of  time  will  operate  as  a 
bar  to  the  lawful  claimant  in  a  court 
of  equity  ?  Ibid* 


VENDOR  AND  PURCHASER. 

See  Award. 
Conveyance. 
Creditors'  Suit. 
Title. 

1.  Where  a  manor  was  advertised 
for  sale,  and  described  in  the  particu- 
lars and  conditions  of  sale  as  a  manor 
of  which  the  fines  were  arbitrary,  and 
it  appeared  that  the  fines  were  arbi- 
trary only  on  alienation,  and  that 
certain  fixed  payments,  in  the  nature 
of  reliefs,  were  made  on  descents, — 
Held^  that  specific  performance  might 
be  decreed  with  compensation;  the 
conditions  of  sale  allowing  compensa- 
tion for  error  in  the  description  of  the 
property.  But  this  decree  was  re- 
versed in  the  House  of  Lords.  Cud- 
den  V.  Cartuniffhi,  25 

2.  Upon  the  sale  of  leasehold  pro- 
perty, it  is  the  duty  of  the  purchaser 
to  inquire  into  the  covenants  and  sti- 
pulations of  the  original  lease.  There- 
fore, where  leasehold  property  about 
to  be  sold  was  described  in  the  parti- 
culars of  sale  as  being  heldat  a  ground- 
rent  of  86/.  per  annmn,  and  it  appeared 
from  the  lease  that  the  ground-rent 
was  80/.,  andone-'third  of  the  improved 
yearly  rent  or  value,  and  there  were 
other  stringent  covenants  in  the  lease, 
not  noticed  in  the  particulars,  such  as 


that  no  fine  should  be  taken  for  an 
under-lease  or  assignment,  except  with 
the  consent  of  the  reversioner,  &C.,** 
Heldj  nevertheless,  that  the  purchaser 
must  be  held  to  his  contract.  Pope  v. 
Garland,  394 

8.  An  infringement  of  the  rule, 
eujus  est  solumy  e^ue  e»t  tuque  ad 
ecelum^  is  sufficient  to  avoid  the  con- 
tract between  vendor  and  purchaser. 
Ibid.  403 

4.  Testatrix  devised  a  freehold 
property,  in  which  she  had  an  equit- 
able estate  in  fee,  to  A.  for  life,  with 
remainder  to  B.  for  life,  with  remain- 
der to  the  family  of  B.  (who  were  in- 
fants), in  strict  settlement.  She  then 
contracted  to  sell  part  of  the  estate, 
and  died  before  conveyasice.  After 
her  decease,  the  legal  estate  was  got 
in,  and  the  owners  of  it,  together  with 
the  tenants  for  life,  were  willing  to 
complete  the  purchase : — Held,  never- 
theless, that,  in  order  to  give  the  pur- 
chaser an  immediate  estate  in  fee,  both 
legal  and  equitable,  a  decree  for  spe- 
cific performance  of  the  contract  under 
the  Stat.  11  Geo.  4  &  I  Will.  4,  c  60, 
8.  iZy  was  necessary ;  and  that,  as  this 
was  a  question  of  title,  and  the  vendor 
had  contracted  to  deduce  a  good  title 
at  her  own  expense,  and  there  was  no 
laches  on  either  side,  the  costs  of  the 
suit  must  be  paid  out  of  the  vendor's 
estate.  Farrar  v.  The  Earl  of  Wm- 
tertonj  472 

5.  Agreement  for  sale  of  real  pro- 
pertv,  with  a  stipulation,  that,  if  the 
residue  of  the  purchase-money  is  not 
paid  by  a  certain  day,  the  agreement 
shall  be  vdd,  and  Uie  vendors  shall 
have  power  to  resell.  The  money  is 
not  paid  on  the  day,  but  the  purchaser 
retains  possession,  giving  a  warrant 
of  attorney  to  confess  judgment  in 
ejectment.  The  stipulation  as  to  time 
in  the  agreement  is  waived.  Ex  parte 
Gardner,  503 

6.  Payment  of  a  substantial  part  of 
the  purchase-money  for  real  estate^ 
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will  not  take  the  case  out  of  the  Sta- 
tute of  Frauds.     JFaii  t.  Evohs,  579 


VOLUNTARY  CONTRACT. 

A  voluntary  contract  in  favour  of  a 
mother  and  her  children,  held  to  be 
executory  only  as  related  to  the  child- 
ren, and  executed  as  to  the  mother, 
and  therefore  enforced  for  the  benefit 
of  the  mother  absolutely.  Burrows  v. 
Cfreenwood,  251 

WILL. 

See  Jurisdiction. 
Lien. 

1.  Devise  and  bequest  of  real  and 
personal  estate  to  a  person  for  life, 
with  limitations  over.  By  a  codicil, 
reciting  the  devise  and  bequest,  and 
also  the  limitations  over,  the  devises 
and  bequest  were  revoked,  <<  so  far  as 
rekted  to  the  tenant  for  life;"  but 
**  estates,**  both  real  and  personal,  out 
of  which  the  interest  of  the  tenant  for 
life  was  carved,  were  directed  to  sink 
into  the  residue : — Held,  that  this  was 
a  revocation  of  the  interest  of  the 
tenant  for  life  only.    Ivee  v.  Ivee^  84 

2.  Testator  being  possessed  of  three 
estates,  called  S.,  W.,  and  £.,  devised 
them  to  trustees,  upon  trust,  as  to  the 
S.  and  W.  estates,  by  such  assurances 
as  counsel  should  advise,  and  as  far  as 
would  be  consistent  with  the  rules  of 
law  and  the  general  purport  of  his 
will,  to  convey  them  to  the  uses  fol- 
lowing :— that  is  to  say,  as  to  his  S. 
estate,  to  the  use  of  his  eldest  son  T. 
for  life,  with  remainder  to  T.'s  first 
and  other  sons  successively  in  tail 
mail ;  with  like  limitations  in  remainder 
to  the  testator's  second  and  third  sons 
W.  and  C,  and  every  other  subse- 

auently-bom  son  of  the  testator,  and 
^eir  issue  ;  with  remainder  to  the  first 
and  other  sons  of  the  testator's  sons 
successively  in  tail,  with  remainder  to 
the  daughters  of  the  testator's  sons 


successively  in  tail,  with  remainder  to 
the  testator's  eldest  daughter  A.  for 
life,  with  remainder  to  her  first  and 
other  sons  in  tail  male,  with  remainder 
to  her  first  and  other  sons  in  tail,  with 
remainder  to  her  daughters  as  tenants 
in  common  in  tail  general,  with  like 
limitations  in  remainder  to  the  testa- 
tor's other  daughters  and  their  sons 
and  daughters :  and,  as  to  his  W.  estate, 
to  the  use  of  the  testator's  second  son 
W.  for  his  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  with 
like  limitations  in  remainder  to  the 
testator*s  third  son  C,  and  every  other 
subsequently-born  son  of  the  testator 
and  his  issue,  with  remainder  to  the 
use  of  the  testator's  eldest  son  T.  for 
life,  with  remainder  to  his  second  and 
other  sons  in  tail  male,  with  remainder 
to  his  first  or  only  son  in  tail  male, 
with  remainder  to  the  first  and  other 
sons  of  the  testator's  sons  successively 
in  tail,  with  remainder  to  the  daugh- 
ters of  the  testator's  sons  successively 
in  tail,  with  remainder  to  the  use  of 
the  testator's  second,  third,  and  fourth 
daughters,  M.,  £.,  and  C,  and  every 
other  subsequent  daughter,  for  their 
lives,  with  remainder  to  the  use  of 
their  sons  and  daughters,  for  such 
estates  and  in  such  order  as  had  been 
declared  concerning  the  S.  estate, 
with  remainder  to  the  testator's  eldest 
daughter  A.  for  life,  with  remainder 
to  her  sons  and  daughters,  &C.,  with 
remainder  over.  As  to  the  £.  estate, 
the  testator  declared  that  the  trustees 
should,  by  sale  or  mortgage  thereof, 
levy  and  raise  certain  sums  for  tlie 
payment  of  debts,  &c.,  and  that,  in 
case  the  value  of  that  estate,  after  such 
charges,  should  not  exceed  15,000/., 
the  trustees  were  to  stand  possessed  of 
the  residue  in  trust  for  the  testator's 
said  son  C,  or  such  subsequently-born 
son  of  the  testator  as  should  first  attain 
twenty-one  years,  and  his  heirs ;  and 
in  case  the  testator  should  leave  only 
two  sons,  in  trust  for  the  eldest,  and 
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his  hein ;  but  in  case  the  £.  estate, 
after  such  charges,  should  be  worth 
more  than  15,000/.,  then  it  should  be 
and  remain  to  the  use  of  the  testator *s 
third  son  C,  and  every  other  subse- 
quently-born son  of  the  testator  8uc« 
cessively  during  his  life,  with  remainder 
to  the  use  of  his  first  and  other  sons 
in  tail  male,  with  remainder  to  the  use 
of  the  testator's  eldest  son  T.  for  his 
life,  with  remainder  to  T.'s  first  and 
other  sons  in  tail  male,  with  remainder 
to  the  testator's  second  son  W.  for  life, 
with  remainder  to  W/s  first  and  other 
sons  in  tail  male,  with  remainder  to 
the  first  and  other  sons  of  the  testator's 
sons  in  tail,  with  remainder  to  the  first 
and  other  daughters  of  the  testator's 
sons  in  tail,  with  remainder  to  the  tes- 
tator's third  and  fourth  daughters  E. 
and  C,  and  every  other  subsequently- 
born  daughter  of  the  testator  succes- 
sively for  their  lives,  with  remainder 
respectively  to  their  sons  and  daugh- 
ters, in  like  manner  as  had  been  de- 
clared concerning  the  8.  estate,  with 
remainder  to  the  testator's  first  and 
second  daughters  A.  and  M.  respect- 
ively, for  their  respective  lives,  with 
remainder  respectively  to  their  sons 
and  daughters  in  like  manner  as  had 
been  declared  concerning  the  S.  es- 
tate, with  remainders  over.  The  will 
contained  directions,  that  the  persons 
taking  the  S.  estate  should  take  the 
name  and  arms  of  S.,  and  persons 
taking  the  W.  estate  the  name  and 
arms  of  D.  The  testator  also  de- 
clared, that,  in  the  settlement  so  pro- 
posed to  be  made,  there  should  be  a 
proviso,  that  if,  by  virtue  of  the  said 
settlement,  the  said  C,  or  any  of  the 
testator's  subsequently-born  sons,  or 
his  said  daughters  E.  and  C,  or  any 
of  his  subsequently-born  daughters,  or 
any  issue  male  of  the  respective  bodies 
of  his  said  sons  or  daughters,  should 
become  actually  entitled  to  the  pos- 
session or  receipts  of  the  rents,  issues, 
and  profits  of  the  W.  estate,  and  any 


younger  9on  or  dauphier  of  the  tetia- 
tor*9  body  or  their  utue  should  be 
then  living,  then  and  so  often  as  the 
same  should  happen,  the  uses  to 
be  limited  in  the  said  settlement  of 
the  E.  estate  to  the  son  or  daughter 
who  or  whose  issue  should  so  become 
entitled  as  aforesaid,  and  to  his  or  her 
issue,  should  absolutely  cease ;  but  in 
the  said  proviso  for  shifting  it  should 
be  declared,  that,  if,  by  virtue  thereof, 
the  E.  estate  should  have  shifted  to 
any  of  the  testator's  other  sons  or 
daughters,  or  their  issue,  and  there 
should  afterwards  be  a  failure  of  issue 
of  all  his  sons  or  daughters  who  should 
be  younger  than  the  sons  or  daughters 
from  whom  or  from  whose  issne  the 
same  should  have  so  shifted,  then  the 
said  E.  estate  should  return  to  the 
uses,  and  be  held  in  the  manner  in 
which  the  same  would  have  gone  and 
been  held  if  this  proviso  for  shifting 
were  not  to  be  inserted.  The  testa- 
tor's son  W.  died  in  his  lifetime;  and 
accordingly,  upon  the  testator's  death, 
his  third  son,  C,  took  the  W.  estate. 
The  value  of  the  E.  estate,  after  pay- 
ment of  all  charges,  was  upwank  of 
15,000L  I— Held,  that  C,  notwith- 
standing his  accession  to  the  W.  estate, 
was  entitled  to  retain  the  E.  estate,  as 
against  the  eldest  son  T.;  for  that, 
when  he  became  entitled  to  the  W. 
estate,  there  was  not,  in  the  usual 
sense  of  the  word,  any  **  younger"  son 
or  daughter  of  the  testator's  body,  or 
any  issue  of  such  then  living ;  and 
that  the  Court  could  not  construe 
the  word  *<  younger"  in  any  other  than 
the  usual  sense;  the  principal  intention 
of  the  testator  not  being  to  provide  for 
his  children  generally,  but  in  the  p^- 
sons  of  his  three  sons  to  create  three 
families  who  should  hold  his  thrpe 
estates.  Seariabriek  v.  Lord  SM- 
mondale,  78 

d.  When  a  real  estate  is  so  settled, 
that  it  must,  on  the  death  of  a  parent, 
go  to  his  eldest  son,  and  provision  is 
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made  by  that  parent,  or  by  any  person 
tJi  loco  parentis,  whether  by  settle- 
ment  in  contemplation  of  marriage, 
or  by  will,  for  the  younger  children 
of  such  parent,  courts  of  equity  have 
considered  the  presumption,  that  it 
was  intended  to  make  provision  for  all 
the  children,  so  strong  as  to  warrant  it 
in  holding,  that  by  the  word  *'  younger** 
must  have  been  intended  all  except 
the  one  child  who  succeeds  to  the 
estate.  But  this  does  not  apply  to 
the  case  of  a  will  in  which  the  primary 
intention  of  the  testator  appears  to 
have  been  to  found  certain  families, 
or  to  do  something  beyoAd  merely 
making  a  provision  for  children.  And 
the  circumstance,  that  the  will  is  of  an 
executory  nature,  will  make  no  differ- 
ence. Ibid, 

4.  Lands  purchased  after  the  date 
of  a  will  held  to  pass  by  a  codicil  made 
subsequently  to  their  purchase;  the 
codicil  containing  no  expressions  li- 
miting the  effect  of  the  devise  to  lands 
comprised  in  the  will.  Yamold  v. 
WaUisy  160 

5.  Testator  directed  the  residue  of 
his  personal  estate,  afler  the  death  of 
his  wife,  who  was  tenant  for  life,  to 
be  divided  as  follows : — To  his  five 
nephews  and  nieces.  A.,  B.,  C,  D.,  and 
£.,  two  shares  each,  and  to  their  child- 
ren one  share  each ;  the  nephews  and 
nieces  survived  the  testator: — Heldj 
that  the  residue  vested  in  the  nephews 
and  nieces,  and  their  children  living 
at  the  testator's  death,  or  bom  in  tlie 
lifetime  of  the  tenant  for  life;  the 
children  taking  per  capitOj  but  the 
shares  of  each  of  the  nephews  and 
nieces  being  double  that  of  each  child. 
Cooke  V.  Bowen,  244 

6.  A  person  attains  his  twenty- 
fifth  year  when  he  becomes  twenty- 
four.     Grant  v.  Grants  256 


7.  Testator  devised  his  real  estates 
to  trustees,  upon  trust  to  sell  and  to 
stand  possessed  of  the  produce  thereof, 
and  also  of  his  monies  and  securities 
for  money,  upon  trust,  in  the  first 
place,  to  pay  the  debts,  funeral  ex- 
penses, and  legacies ;  and,  as  to  the 
residue  of  the  monies  arising  from 
the  sale  of  his  real  estates,  (not  men- 
tioning his  personalty),  after  payment 
of  the  debts,  sums,  and  legacies  there- 
inbefore mentioned,  upon  trust  to  in- 
vest and  pay  the  interest  to  A.  and 
B.  for  their  lives.  The  testator  had 
other  personal  estate,  which  he  also 
disposed  of  by  his  will : — Held^  that 
the  mixed  fund  was  the  primary  fund 
for  payment  of  his  debts  and  legacies ; 
that  the  portions  of  it  arising  respect- 
ively from  the  real  and  personal 
estate  were  to  be  applied  pro  ratd; 
and  that  the  surplus  of  it  was  to  be 
divided  proportionably  between  the 
parties  who  were  entitled,  under  the 
will,  to  the  produce  of  the  realty, 
and  those  who  were  entitled  to  the 
personalty,  who  in  this  case  were  the 
next  of  kin.     WeH  v.  (Jole,  460 

8.  Upon  the  construction  of  a  will, 
the  Court  held,  that  a  testator  did 
not  intend  a  conversion  out  and  out, 
and  that,  the  purpose  for  conversion 
having  partially  failed,  the  heir-at- 
law  was  entitled.     E»  parte  Pring^ 

507 

9.  Held,  upon  the  construction  of  a 
will,  that  a  primary  direction  for  pay- 
ment of  all  the  testator's  debts  did 
not  render  his  real  property  equitable 
assets.  But  this  decision  was  reversed 
upon  a  rehearing.     Price  v.  Norths 

509 


WRIT. 
See  Practice,  4,  5. 


THE    END. 
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